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SUPREME COURT OF TEXAS. 


TYLER SESSION, 1875. 





Emma Dontey, Apm’x, v. E. W. Busn. 


1. EVIDENCE OF PARTIES TO SUIT—PRACTICE.—Where, in actions 
by or against executors, &c., the testimony of a party to the suit 
as to statements made by the deceased is admitted over objections 
made, the ruling of the court will be considered as made upon the 
objection taken, unless it affirmatively appear that the testimony 
was admitted in the exercise of the discretion allowed the court 
under the statute. 

2. PAROL TESTIMONY CONTRADICTING WRITTEN.—In the absence of 
fraud or mistake, it is inadmissible to admit parol declarations vary- 
ing or contradicting a written contract ; such testimony is not admis- 
sible to explain subsequent acts of the party to whom such parol 
statements were made touching the written contract. 

3. GUARANTY.—The guaranty of an overdue obligation does not assure 
the payment of such debt at any particular time, and the cireum- 
stances of the guaranty may be alleged and proven to explain when 
payment was to be made. 

4, SAME—CLAIM AGAINST AN ESTATE.—Such guaranty would make 
the guarantor liable only in the event the claim could not be col- 
lected from the estate by the use of the legal remedies appropriate 
for the enforcement of such claims. 


AppgEAL from Cherokee. Tried below before the Hon. 
R. S. Walker. 


Priest & Priest and Bonner, and Whitaker ¢ Robertson, for 
appellant. 


M. A. Long, for appellee. 
I. In guaranty upon promissory notes, the obligation to 
prosecute the principal obligors within a reasonable time 
(1) 
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and with due diligence is a condition precedent to the lia- 
bility of the guarantor, (Miller v. Berkley, 27 Pennsylvania 
S. R., 317; Gallagher v. White, 40 N. Y., 92; Dyer v. Gib- 
son, 16 Wis., 589; Riggs v. Waldo, 2 Cal., 485; same 


N 


. through the Cal. Reports to 39; Grigor v. Clark, 13 Cal., 


580.) These two last discuss the reasons for the rule, and 2 
Cal., 485, No. 1, cites State authorities: Rudy v. Wolf, 16 
Serg. & Rawls., 79; Isefts v. Hoge, 2 Watts., 128; Nebitt 
v. Bradford, 6 Ala., 746; Barksdale v. Tennison, 2 How. 
& Mon., note 1, p. 113. 

2. American Leading Cases, H. & W., notes 98, 99, 100, 
et seq. 

II. The holder of a note indorsed after due, to fix the 
liability of an indorser, must use diligence in collecting 
from the obligors. (Winston v. Kelly, 33 Tex., 354; Shep- 
pard v. Phears, 35 Tex., 769, 770; 8 Sergt. & Rawls., 350.) 

The former statutes, or acts from our statutes, suspend- 
ing the collection of debts during the war have no appli- 
cation to this case. (Smith v. Hobbs, 30 Tex., 30; Tutor 
v. Milliken, 30 Tex., 670.) 

‘III. If a creditor does any act injurious to the surety or 
inconsistent with his rights, or if he omits to do any act 
when required by the surety which his duty enjoins upon 
him, and the omission proves injurious to the surety, the lat- 
ter will be discharged, and he may set up such conduct as a 
defense to any suit against him, if not at law, at least in 
equity. (1 Story Eq. Jur., 325.) 


Goutp, Associate Justice.—On January 24, 1860, W. 
L. Gammage and J. H. Reed executed two promissory 
notes to appellee, E. W. Bush, for $416 each, and payable, 
respectively, at five and eleven months after date. On 
each of these notes was the following,indorsement: 

‘« We waive time, notice, and protest, and guarantee the 
payment of the within. Rerep & Jones. Oct. 24, 1860.” 

On July 18, 1863, Bush made an affidavit authenticating 
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these notes, less some credits indorsed, as just claims against 
the estate of Abner L. Reed, deceased, the affidavit stating 
that Abner L. Reed and James M. Jones were the parties 
who guaranteed the notes, under the name of Reed & 
Jones. On this affidavit was the following indorsement, 
on which this suit is founded : 

‘*For value received, I assign the within-described claims 
and annexed notes to 8. P. Donley, and guarantee the pay- 
ment of the same. (Signed) E. W. Busu.” 

The petition was filed in July, 1871, making exhibits of 
the instruments described above; also other exhibits, 
showing that in December, 1865, Donley himself made 
affidavit to the notes or claims against the estates of J. H. 
Reed, Abner L. Reed, and James M. Jones; that on the 
same day the claim was accepted by L. H. Reed, as admin- 
istrator of the estates of J. Hl. and A. L. Reed, and execn- 
tor of the will of James M. Jones, and that it was in 1866 
approved by the proper authorities as against these estates. 

The original petition alleged the death of all the makers 
and original guarantors of the notes; that Gammage died 
leaving no estate; that the claim had been established as 
against the estates of the others; that these notes were 
due and still unpaid; asking judgment against Bush on 
his guaranty. By an amended petition the continued ab- 
sence from the State of both Gammage and J. H. Reed 
from and at the time of the transfer of Bush up to their 
deaths (which occurred in the civil war) is alleged ; also 
that the estate of J. Hl. Reed “is insolvent, as plaintiff is 
informed, and will not pay more than ten cents on the 
dollar.” Exceptions to the petition, as amended, were 
overruled. The answer of the defendant sets up that L. 
Il. Reed, as executor of J. M. Jones, deceased, was, under 
power conferred on him by the will, conducting the estate 
free from the control of the courts, and was subject to be 
sued as Jones was in ‘his lifetime, and that his and the 


other estates were solvent. The consideration of the trans- 
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fer and contract was alleged to be $1,000 in Confederate 
money. It was further averred that at the time of the 
execution of the transfer and guaranty Donley promised 
that he would look alone to the other parties for payment, 
taking his chances for collecting them, and that the defend- 
ant signed the transfer with that understanding; also that 
in February, 1864, defendant requested Donley to push 
the collection of the claims, and that Donley replied that 
he in no wise held defendant liable, and that defendant 
need give himself no concern about the matter ; that, in 
fact, Donley, up to his death, in 1871, never made any 
claim of defendant; claiming that by the neglect to pro- 
ceed against the other obligors defendant was discharged. 

The pleadings in the case are voluminous, and were re- 
peatedly amended. It is not necessary to state them more 
minutely. By the rulings of the court, the defense of Con- 
federate money, or illegality, was overruled, and the defense 
was narrowed.down to the alleged agreement of ‘* Donley 
not.to hold defendant liable, and other facts showing Don- 
ley’s action in accordance therewith, dispensing with the 
use by defendant of any caution to secure himself, or the 
use of any diligence to enforce payment of said notes by 
the other obligors.” 

There was a trial and verdict for defendant. 

It appears by bill of exceptions that “the defendant, 
voluntarily, and without being called by the plaintiff, and 
without being required by the court, took the witness stand 
and was examined, without objection, concerning certain 
facts disconnected with any transaction between himself 
and deceased. Whereupon the defendant was interrogated 
‘concerning the facts and circumstances under which the 
transfer of the note to the deceased was made and the 
guaranty executed to 8. P. Donley, and what was said and 
done at the time the same was made; to which plaintiff 
objected because defendant was incompetent, under the 
statute, to give evidence of and concerning any transaction 
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or declaration of (or) with said 8S. P. Donley, now deceased, 
in a suit against defendant by Emma Donley, executrix of 
S. P. Donley, not being called by her as a witness, or 
otherwise required by the court to testify than appears 
above. This objection the court overruled, aud permitted 
the witness to be examined in his own behalf touching 
any matter concerning which a disinterested witness or 
any one not a party to the suit might be examined.” It 
further appears by bill of exceptions that “ the defendant’s 
counsel offered to prove by the defendant himself that S. 
P. Donley told defendant, when he made said guaranty in 
writing, that he, Donley, would net hold him, defendant, 
responsible, on his guaranty, for the payment of the notes 
guaranteed; to which plaintiff objected because such proof 
was inadmissible; that a parol contemporaneous promise 
or understanding was inadmissible to alter, change or 
modify, (or) in any manner affect defendant's liability in 
writing. This objection the court overruled, and admitted 
the same as a circumstance to go to the jury tending to 
establish the defense set up by defendant that Donley’s 
representations had induced him to rely upon them, and 
thereby to sustain a loss,” &e. 

We think that the court erred in each of these particulars. 

The act further regulating proceedings in the several 
courts, passed May 19, 1871, (Paschal’s Dig., arts. 6826- 
6827,) is as follows: 

“1. In the courts of this State there shall be no exclu- 
sion of any witness on account of color, nor in civil ac- 
tions, because he is a party to or interested in the ‘issue 
tried.’ 

“2. In actions by or against executors, administrators, 
or guardians, in which judgment may be rendered for or 
against them, neither party shall be allowed to testify 
against the other as to any transaction with or statement 
by the ‘testator, unless called to testify thereto by the op- 
posite party or required to testify thereto by the court.” 
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The disposition of this case does not make it necessary 
for us to inquire to what extent the discretion given the 
court to require a party to testify is subject to revision; 


‘nor is it necessary to discuss the rules which should regu- 


late the court in the exercise of its authority. It may be 
that no such question will arise on another trial, and it has 
not been deemed advisable ta express any opinion on the 
subject. 

The bill of exceptions shows that when the defendant 
pennies to testify as to transactions with or declarations 
by S. P. Donley, deceased, the plaintiff objected; and in 
our opinion it does not show that the court overruled the 
objection, because the party was required to testify by the 
court. ' 

The law devolves on the court the responsibility in a 
proper case,of departing from a rule adopted for the pro- 
tection of estates. In Indiana, where the law appears to 
be almost identical with our own statute, the courts seem 
inclined to construe it as conveying the idea of srengernnns 
an unwilling witness to give evidence. (W illiams v. Al- 
Jen, 40 Ind., 298, 299.) Without adopting this construe- 
tion, we think it should not be left at all uncertain whether 
the court intended to overrule the objection to the evidence 
or to exercise the discretionary power of nevertheless ad- 
mitting it. 

It should affirmatively and definitely appear that the court 
acted under the statute. If the action of the court in re- 
fusing to require a witness to testify were complained 
it conld be revised by making it appear that the ** evidence 
was sought under that provision of theact.”” (Williams v. 
Allen, supra.) And so, if the action or ruling of the court 
is songit to be justified under the act, it ought to appear 


‘ that it was placed by the court on that ground, and not on 


the invalidity of the legal objection. Cases can easily be 
imagined where it may be difficult to say whether or not the 
‘evidence was competent under the statute, without the 
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witness being called or required to testify. If the record 
recites simply that the evidence was objected to and that 
the objection was overruled and the evidence admitted, the 
fair inference is that the court acted simply on the ques- 
tion of law. Such seems to have been the construction and 
practice under the Indiana statute. (Bishop v. Nelah, 35 
Ind., 523; Peacock v, Albin, 39 Ind., 26; Fitzgerald v. Cox, 
89 Ind., 84.) 

We are also of the opinion that the court erred in ad- 
mitting evidence of a parol contemporaneous agreement 
variant from the written contract. It is true that the jury 
were told that the evidence could not change the contract, 
and it appears to have been admitted as tending to show 
that Bush was induced to rely on Donley’s subsequent 
assurance claimed to have been made in pursuance of such 
parol agreement, and thereby prevented from giving duly 
written notice to bring suit against the principals. -There 
was no allegation of fraud in procuring the contract, or of 
mistake in its terms. We-are unable to see how any 
defense could be predicated on promises, on which, if made, 
defendant had no legal right to rely. 

In reversing the case for these errors, it is proper that 
we should pass upon the main question discussed by 
counsel, and which will necessarily arise on another trial, 


viz: the construction of the written transfer and guaranty 
on which the suit was founded. 


There can be no question that such a transfer of a nego- 
tiable instrument, before maturity, made for an independ- 
ent consideration, amounts to a contract that it shall be 
paid at maturity, and in the event it is not so paid, the 
guarantor is at once liable on his contract. (Edwards on 
Bills and Notes, 233; Allen v. Rightmere, 20 John., 365; 
Donley v. Camp, 22 Ala., 663.) 

But if, as in this case, a party transfers and guarantees 
the payment of claims and notes long past due, including 
a cluim against the estate of a deceased person, it is believed 
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that there are no technical rules which would aflix to the 
contract the obligation of immediate payment. The words 
used leave it uncertain at what time the guarantor con- 
tracts that the claims and notes shall be paid; whether 
immediately or ultimately; and there is nothing in the 


- nature of the contract forbidding an effort to arrive at the 
- true intention of the parties on this point by looking at the 


subject-matter of the contract, and as far as possible recall- 
ing the circumstances under which it was made. (Am. 
Lead. Cas., vol. 2, p. 96; Story on Prom. Notes, sec. 469, 
el seq.; Smith v. Montgomery, 3 Tex., 204; Self v. King, 
28 Tex., 554.) 

It appears from the face of the papers that at the time of 


the transfer by: Bush the notes had been due from two to 


three years. The transfer was not only of the notes, but 
of the claim against the original guarantors, including the 
claim’ against the estate of A. L. Reed, deceased. The 
evidence discloses that the makers of the notes were absent 
from the State, taking part in the civil war which then 
prevailed. It is a fact of which the court will take notice 
that the courts were at this time substantially closed for 
the collection of debts, and remained so long afterwards. 
The evidence shows that the consideration paid for the 
transfer was Confederate money, then greatly depreciated 
in value, and that fact indicates that the object of the pur- 
chaser may have been to invest that depreciated currency in 
notes and claims which would ultimately be good. . These 
circumstances all tend to the conclusion that it was not 
the expectation of the parties that the claims should be 
paid immediately or at any early date; and that Bush did 
not intend to so bind himself. On the contrary they indicate 
with scarcely less certainty that the true meaning of the 
contract was to guarantee the ultimate payment of the 
claims. Such a guaranty is in effect that the claims are 
good and cau be collected. (See Johnston v. Mills, 25 
Tex., 717, and authorities there cited.) 
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Such a guaranty of a claim against the estate of a de- 
ceased person would make the guarantor liable only in 
the event the claim could not be collected from the estate 
by the use of those legal remedies appropriate for the 
enforcement of such claims. 

It follows, from this view of the contract, that the de- 
fendant’s exceptions to the amended petition should have 
been sustained. It was for the plaintiff to allege and 
show, not merely that the claim had been presented and 
allowed, but also that it could not be, by reasonable effort, 
and could not have been, by reasonable diligence, collected 
out of the estates of not only the original makers of the 
notes, but also of the original guarantors. 

And in this view of the contract, if the plaintiff has 
failed to use reasonable diligence, and the defendant has 
suffered thereby, it constitutes, pro tanto, a good defense. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[ Fustice Reeves did not sit in this case. ] 





W. E. Tracy v. Tue Strate. 


AGGRAVATED ASSAULT.— Where, in a trial for aggravated. assault 
charged in the indictment to have been committed by an adult 
male upon the person of a female, the parties being in court, the 
defendant is spoken of in the evidence as ‘a man who wore whisk- 
ers,”’ and ‘** kept a hotel,’’ and the party assaulted is called ** Nancy,” 
and referred to as ‘* she,’’ the defendant cannot complain that the 
court.and jury took it for granted that he was an adult male and the 
party assaulted a female. 


AppgaL from Titus. Tried below before the Hon. 
James H. Rogers. 

Appellant was convicted of aggravated assault, and fined. 
one hundred dollars. New trial being refused, he appealed. 
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Turner § Turner, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, CurEF Justice.—This is a conviction for an 
aggravated assault and battery by an adult male upon a 
female. 

It is objected that there was no sufficient proof that the 
defendant was an adult male, and that the party beaten 
was a female. 

It appears that the defendant appeared on the trial, and 
that the party beaten appeared and testified before the 
court and jury as a witness. In the statement of facts the 
defendant is spoken of as a man who kept a hotel and 
wore whiskers, and the party that was beaten, when spoken 
of as a witness, is called Nancy Sheppard, whose given name 


is usually that of a female, and when therein designated as 


the person beaten is spoken of as * she.” 

When there is thus in open court a patent recognition 
by all the parties concerned in the trial of the existence of 
necessary facts, they may well be presumed to exist, unless 
the party interested in their non-existence should avail 
himself of the opportunity at the proper time to institute 
a more minute and searching investigation of the subject, 
for the purpose of rebutting the obvious appearances and 
assumptions. 

Having failed in this, the defendant has no right to com- 
plain that the court and jury took for granted from the 
evidence adduced, both affirmative, negative, and infer- 
ential, the existence of the facts fully, which established 
that he was an adult male, and she a female. 
There being no error, the judgment is affirmed, 


AFFIRMED. 
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Jonn A. Peacock ET AL. V. THE STATE. 


BAIL BOND.—The sureties on a bail bond are relieved from liability by 
a second arrest and bail of their principal on the same indictment. 


AppraL from Titus. Tried below before the Hon. James 
II. Rogers. 


Turner & Turner, for appellants. 
A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, AssocraTE J ustice.—A ppellants assign for error 
the ruling of the District Court in rendering a final judg- 
ment against them as sureties for M. M. Miller on a for- 
feited bail bond. 

It appears that Miller, who was indicted for an assault, 
executed the bond in question, with Turner and Peacock 
as his sureties. The bond bears date September 27, 1871, 
and required Miller to appear before the District Court of 
Titus county on the second Monday in October, 1871, to 
answer the charge against him. Miller having failed to 
appear at the March term, 1873, of the District Court, a 
judgment nisi was rendered against him and his sureties, 
Peacock and Turner, on the 17th March, 1873. On the 
same day the court ordered an alias capias for Miller. The 
capias was issued April 16, 1873, and was executed by the 
arrest of Miller on June 1, 1873, and by taking his ap- 
pearance bond, with James Y. Bradfield and. James M., 
Goolsby as sureties, to appear before the District Court 
and answer the charge for the same offense named in the 
bond on which appellants were sureties. At the July 
term, 1873, of the court, Miller appeared, and on his an- 
swer the nisi judgment against him and his sureties, Pea- 
cock and Turner, taken at the previous term, was set aside. 

On the 19th of March, 1874, Miller made default, and 

judgment nisi was taken against him and his securities, 
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Bradfield and Goolsby, on their bond of June 1, 1873, and 
also against Peacock and Turner, on their bond of Septem- 
ber 27, 1871, and scire facias was issued. 

At the November term, 1874, the judgment nisi against 
the sureties, Bradfield and Goolsby, was set aside, and 
their bond, which was held to be defective, was quashed. 
At the same time judgment final was rendered against 
Peacock and Turner, and they appealed. 

The question in the case is, whether there was error in 
rendering this judgment against them or not. 

It is contended for the State that the appellants were 
responsible for the appearance of Miller at the term of the 
court held in March, 1873, when their bond was forfeited. 
In support of this position attention has been directed to 


‘the terms of the bond. It appears from the bond that 


appellants bound themselves for the appearance of Miller, 
their principal, from day to day and from term to term of 
the court, and that he should not depart therefrom with- 
out the leave of the court. 

The condition of the bond is broad enough to fix the 
liability of the sureties for Miller’s appearance to answer 
the charge against him at the time the forfeiture was taken, 
and the sureties were bound by the bond unless the pro- 
ceedings subsequent to the bond exonerated them from 
liability thereon. 

If there had been a final judgment upon the forfeiture 
taken in March, 1873, against Turner and Peacock, on the 
bond of 1871, the penalty of the bond would thereby have 
become a debt due the State and which the State might 


‘ have collected in the mode provided by law. But as this 


judgment was set aside on the application and answer of 
Miller, the question of the liability of the securities on 


-the bond of 1871 depends upon other considerations. If 


‘he sureties were simply relieved from the consequences 
of the interlocutory judgment when it was set aside, and 
the sureties were thereby placed in the position occupied 
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by them before the judgment was entered, as it is insisted 
was the case, it becomes material to inquire what that 
position was. 

So long as Miller was left in the custody of his bail, or 
was under their control, they were bound for his appear- 
ance and liable for the penalty of the bond for his non- 
appearance, according to the requirements of the bond. 
Any act done by the State or its officers under lawful 
authority that would deprive the securities of control over 
their principal would change the relation the parties sus- 
tained to each other, and their relation to the State, 
and would thereby release the sureties from their obli- 
gation. The judgment nisi against Turner and Peacock, 
rendered in March, 1873, and the issuance of the capias 
for the arrest of Miller, their principal, were acts incon- 
sistent with any right in the bail to the custody of Mil- 
ler; and when he was arrested and taken into custody by 
the sheriff the authority of the bail over him was at an 
end. ‘The arrest being authorized by jaw, and the sheriff’s 
custody being therefore legal, Miller could not have claimed 
exemption from the arrest by virtue of his bond, nor could 
his bail have interposed for him or for themselves, had 
they desired to do so, with any view to his discharge from 
the arrest by reason of their bond. Miller could only be 
released from the officer’s custody by giving another bond. 
Another bond was given, and Miller’s enlargement from 
custody was effected by the second bond, and the custody 
of the sheriff became the custody of the bail in the bond 
then exacted, and this was-done without the agency of the 
bail on the first bond. If it be said that the second bond 
was set aside because it was defective, it may be answered 
that the sureties on the first bond cannot be held liable for 
that result. Miller was arrested under the same charge, 
and was in the custody of the sheriff just as he would 
have been if his bail had surrendered him and a sufficient 


bond should have been taken for his appearance. Besides, 
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Miller appeared in court after the second bond had been 
given, and he might then have been required to enter into 
recognizance if it had been made to appear to the court 
that his bond was defective. (Paschal’s Dig., arts. 2887, 
2889, 2898, 2900; Gay v. The State, 20 Tex., 507; The 
People v. Stager, 10 Wend., 437.) 

We are of the opinion that the sureties on the first bond, 
who are the appellants in this case, were released when 
Miller, their principal, was arrested and taken into custody 
by the sheriff in June, 1873. 

The judgment is therefore reversed and the case dis- 
missed. 


DISMISSED. 





B. W. Mutttins, Apm’r., v. YARBorouaH & WIMBERLY. 


1. ESTATES—HOMESTEAD—VENDOR’S LIEN.—An administrator has 
no right, without an order of court, to apply the general assets of the 
estate to the discharge of a debt secured by vendor’s lien upon the 
homestead set Apart to the family of the deceased. 

2. SAME.—It seems that under Art. 5706 Paschal’s Dig., providing that 

* payment of a debt secured by special lien may be ordered out of the 
general assets when beneficial to the estate, such order would only 
be made when beneficial to the general estate ; the homestead forms 
no part of such estate. 


APPEAL from Smith. Tried below before the Hon. M. 
H. Bonner. 


Robertson § Henry, for appellant. 
Jones & Henry, for appellees. 


GouLp, Assoctate Justice.—Appellant, as administrator 
of the estates of N. L. and M. E. Williams, deceased, filed 
hig exhibit, from which it appeared that, without having 
obtained the authority of the court therefor, he had 
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applied the general assets of the estate towards the 
discharge of a claim, secured by vendor’s lien, on sixty 
acres of land, constituting a part of two hundred acres, 
set: aside to the children of deceased as a homestead. He 
asked the court to approve of what he had done, and 
stated that the sixty acres constituted a valuable part of 
the homestead and was liable to be sold by foreclosure of 
the vendor’s lien, and lost to the children. 

At a subsequent term of court appellees Yarborough & 
Wimberly, holding an established claim against the estate, 
contested the right of the administrator to apply the gen- 
eral assets as had been done. 

The court refused to ratify the action of the administrator 
and, adding the amount paid to the holders of the vendor’s 
lien to the balance reported on hand, directed the admin- 
istrator to pay it out on claims of the first and second class 
and afterwards pro rata upon all claims established in the 
first twelve months. From this order the administrator 
has appealed. 

The children claiming the homestead were not made 
parties, and no question affecting the extent of their home- 
stead rights is properly before us. Whether they have a 
right to claim that the vendor’s lien on this sixty acres of 
land shall be paid out of the general assets is not a ques- 
tion which could be decided in this case. The adminis- 
trator, as such, has no authority to present for adjudication 
a question involving the extent of their homestead claim, 
and that question will not be considered. 

Article 5706 of Paschal’s Digest, referring to claims 
secured by mortgage or other special lien, is as follows: 
“Tf it should appear to the court that the discharge of 
such special lien out of the general assets would be bene- 
ficial to the estate, the payment may be ordered to be 
made instead of ordering a sale of the property.” 

By the expression “beneficial to the estate’? we under- 
stand to be intended beneficial to the general assets of the 
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estate, and not beneficial to the homestead, which consti- 
tutes no part of the estate. If property worth more than 
the amount for the payment of which it is bound is liable 
to be sacrificed by sale under foreclosure, it would be for 
the benefit of the estate to redeem it and let it be added 
to the gencral assets for the payment of claims and distri- 
bution. This would be a case within the meaning of the 
article just cited. The record contains no statement of 
facts, and we are unable to say what evidence may have 
been before the court as to the value of the sixty acres, 
If the case presented were otherwise within the meaning 
of the statute, we would be unable to say that the disere- 
tion vested in the court below was improperly exercised. 

The original action of the administrator was irregular 
and unauthorized, and that of itself may have influenced 
the court in its action; but regarded as an original appli- 
cation on his part under the statute, the record does not 
show that the order asked for was one which should have 
been made, and the refusal of which was error. 

The judgmeat of the court below is aflirmed. 


AFFIRMED. 





Joun D. Morrison v. OLIVER LOFTIN. 


1. PRACTICE.—A defendant, who has excepted to the petition for the 
non-joinder of certain parties as defendants, cannot except to the 
intervention of such parties in the suit. 

. PRACTICE—EXCLUSION OF TESTIMONY.—The exclusion of testi- 
mony which, if admitted, would not have changed the result, cannot 

_ be considered cause for reversal. 

3. JUDGMENT, SUFFICIENCY OF.—A judgment annulling a former judg- 
ment, described by number of suit, names of parties, and court in 
whieh rendered, and declaring the title of plaintiff supertor to that 
of «<lefendant in lands deseribed, and annulling certain muniments 
of title and conveyances described by names and dates, is sufficiently 
certain. 
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4, JUDGMENT—PARTIES.—No one is bound by a judgment or decree 
to which he has not become a party in some of the modes prescribed 
by law. 

5. TAX SALE.—The law of 1866 (Paschal’s Dig., art. 7502) required the 
assessor to return to the County Court a descriptive list of delinquent 
tax-payers, and to obtain a decree of the County Court condemning 
the land to be sold, describing the land in such way as to enable any 
one interested to ascertain by inspection of such decree what land 
was to be sold, with name of apparent owner, and full direction to 
the assessor in inaking the sale. 

6. SAME.—See an order condemning Jands for sale for taxes, held insuffi- 
cient. 

AppraL from Henderson. Tried below before the Hon. 

M. H. Bonner. 

Oliver Loftin brought suit against John D. Morrison to 
set aside a former judgment of the District Court of Hen- 
derson county in which Morrison was plaintiff and James 

W. Duty and John Z. Chandler were defendants, and to 

quiet the title of Loftin (plaintiff) to the east half of the 

Simon Weiss league of land in said county. 

The petition alleged in detail that before the institution 
Pp s 
of the first suit, 14th February, 1872, and before the ren- 
dition of judgment therein, July 12, 1872, he was the owner 
of 2,214 acres of said Weiss league, being its east half; 
and that previously, on January 20, 1871, he had sold by 
metes and bounds to said James W. Duty 348 acres of said 
land, by warranty deed duly recorded April 28, 1871, and had 
sold to John Z. Chandler by metes and bounds 352 acres of 
the same tract, by warranty deeds in all 700 acres of land; 
that at the date of said judgment plaintiff was and still is 
the owner of the part unsold; that in said first suit, filed 
February 14, 1872, Morrison sought to set aside the two 
deeds made by Loftin, plaintiff, to Duty and to Chandler 
as clouds upon his title; that by said suit Morrison sought 
to recover the whole of said 2,214 acres, when the defend- 
ants, Duty and Chandler, had no claim in said land, except 
to the tracts conveyed by metes and bounds by the two 
deeds from plaintiff, Loftin; and that they, Duty and 
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Chandler, set up no claim to any other part of the same, 
and had no authority from Loftin, plaintiff, to hold pos- 
session or exercise any authority over any of said 2,214 
acres other than the tracts so conveyed to them; that the 
judgment rendered in said suit was void as against Loftin, 
(1,) because he was not made a party to the suit, nor did 
he appear therein; and (2,) because the suit was instituted 
and the judgment obtained by fraud and by collusion be- 
tween the parties thereto, Morrison and the defendants, 
Duty and Chandler; that said Morrison had no title to said 
land when he instituted said suit, nor afterwards; that he 
claimed title thereto by virtue of a certificate of purchase 
of the same at tax sale made by said James D. Morrison 
to his brother, H. M. Morrison, of date January 31, 1869; 
that the tax sale was illegal for the reasons that there had 
been no condemnation and order of sale made by order of 
the County Court, as required by law, and also because, 
though ostensibly bid off by his brother, H. M. Morrison, 
the land was, in fact, bid off for the use and benefit of said 
John D. Morrison, the money bid never being in fact paid, 
the said land having been rendered for taxation in Chero- 
kee county by the agent of its owner, the grantor to Lof- 
tin, and the taxes tendered the assessor and collector of 
Cherokee county; and that plaintiff had on 17th Septem- 
ber, 1872, paid into the State treasury the amount of the 
said taxes, interest and costs, as required by: law for the 
redemption of lands sold for taxes. 

July 16, 1873, defendant Morrison pleaded a general 
demurrer and special exceptions, setting up the non-join- 
der of Duty and Chandler, general denial, and pleaded his 
title, alleging that Loftin knew of the suit by Morrison », 
Duty and Chandler, denying specialiy the allegations of 
frand, 

July 26, 1873, Duty and Chandler intervened, alleg- 
ing that they hold the lands by each claimed, by and 
uuder deeds from both Loftin and Morrison; and that 
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they obtained deeds from Morrison with honest intention 
to obtain a good title without fraud or collusion. 

On the trial it was admitted that Loftin had a regular 
chain of title from the patent. The record of the suit of 
Morrison v. Duty and Chandler, in evidence, showed that 
Loftin was not made party, nor did he appear, and that the 
judgment therein was executed against Duty and Loftin, 
they submitting and yielding possession. The said suit 
was filed February 14,1872. Duty and Chandler each had 
deeds of date October 16, 1871, from Morrison, for the 
land by them claimed respectively, being the same con- 
veyed them by Loftin, as alleged in the petition. 

Plaintiff read the decree of the County Court of Hender- 
son county at January term, 1869, viz: ‘Now comes 
John D. Morrison, assessor and collector of taxes for Hen- 
derson county, and applies to the court for an order or 
decree of condemnation and sale of certain unrendered 
lands situated in Henderson county, for the amount of the 
taxes, costs, &c., due thereon for the year 1868. It is there- 
fore ordered and decreed by the court that all of said lands, 
the same being mentioned and described in a list of same 
presented to the court, be and the same is hereby con- 
demned and considered subject to be sold for the taxes, 
costs, &c., due thereon for 1868, except such as may be 
redeemed by payment of said taxes, &c., and also provided 
that the said lands shall first be advertised in accordance 
to the law in such cases made and provided for at least 
twenty days.” 

30 January, 1869, J. D. Morrison, assessor and collector, 
executed to If. M. Morrison a certificate of purchase at 
tax sale, as follows: 

“No. 39, cert. of purchase, $15.00. I certify that H. M. 
Morrison did on 30 January, 1869, purchase of me at tax 
sale the following real property, viz: situate in Henderson 
county. On whose account sold: owner unknown, Abs. 
No. 497, class Ist. Original grantee, Simon Weiss. No. 
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of acres purchased, 3,152; grand total charges and costs 
$15.00. 

“The beginning corner of said property is as follows: 
southwest. 

“In testimony whereof I[ hereto sign my name on this 
50 day of January, 1869. 

“J. D. Morrison, 
* Assessor and Collector, Henderson Co.” 

October 31, 1871, J. H. Skinner, sheriff of Henderson 
county, (asurveyor having made out field-notes and a plat 
of the land,) executed to H. M. Morrison a deed for the 
same. , 

The clerk of the District Court testified that he had cus- 
tody of the records of the former County Court, and that 
there was of record no other order or decree of condem- 
nation for lands for taxes for 1868, except the one given 
above, and that no list of condemned lands was filed in 
the County Court. 

H. M. Morrison conveyed the lands deeded to him by 
Skinner to J. D. Morrison on November 7, 1871. 

The deeds of Morrison were made when the land was 
surveyed and before deed by Skinner to H. M. Morrison. 
It was understood between Morrison and Duty and Chan- 
dler that the deeds were not to take effect till after Mor- 
rison got judgment against them. Morrison was to defray 
the expenses of the suit—the costs were paid by him—he 
saying he was to be reimbursed on the recovery by Duty 
and Chandler on their warranties against Loftin. It was 
a friendly suit. Duty testified that he notified Loftin of 
the suit, and showed him a copy of the petition. 

Morrison testified that his brother, H. M. Morrison, paid 
the amount of his bid at the time; that he paid his brother 
$400 for the land about a year after the sale; that the 
deeds given Duty and Chandler were to protect them in 
their improvements. 

The jury found a verdict as follows: “ We, the jury, 








ee re bP he 


oe 


Dara a 





oe 
] 
pa ap 





é Sieh ae Uap sae oeo? 


4 Weis 
Ce hy tee 




















































* 
¢ 


ae Tae 


Se ad 








1875.] - Morrison v. LOFTIN. 





Opinion of the court. 





find that the judgment obtained at the July term, 1872, 
in favor of the plaintiff, J. D. Morrison v. Jas. W. Duty and 
J. Z. Chandler, is of no binding force and effect as against 
said Oliver Loftin, for waut of proper notice as to him; and 
that said judgment be set aside as to said Loftin. We fur- 
ther fiud for the plaintiff, Loftin, that his title is superior 
in law to that of defendant Morrison.” 

Upon which the court rendered judgment, setting aside 
the judgment in.said case No. 716, between Morrison and 
the intervenors, Duty and Chandler, and declaring the same 
a nullity as to plaintiff Loftin, declaring the title of Loftin 
superior to that of Morrison, defendant, in one thousand 
five hundred and fourteen acres of the Weiss league, as 
described in the petition (by metes and bounds;) that 
the certificate of purchase No. 39, executed by J. D. Mor- 
rison January 30, 1869, to H. M. Morrison, for three thou- 
sand one hundred and fifty-two acres of the Weiss league, 
and the deed of Skinner, sheriff, of date October 30, 1871, 
to Hl. M. Morrison, and deed from him to defendant J. D.’ 
Morrison, of date November 1, 1871, be declared nullities 
so far as they are in conflict with the title of the plaintiff 
and for costs. 

Motion for new trial was overruled, and Morrison prose- 
cuted his writ of error. 

The bills of exceptions taken by Morrison sufficiently 
appear in the opinion. 


T. J. Word, for plaintiff in error. 
Reagan, Greenwood & Gooch, for defendant in error. 


IRELAND, Associate Justice.—The first error assigned 
in this case is to the effect that Duty and Chandler had no 
right to intervene, and that it was error to allow them to 
doso. Itis not perceived in what respect the defendant 
was injured by the intervenors appearing in the suit. Nor 
is the plaintiff in a position to complain of that ruling of 
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the court. One of defendant’s exceptions to plaintiffs’ 
petition is, that Duty and Chandler had not been made 
parties. 

The second assignment is that the court erred in not 
allowing the witness to state where the list referred to in 
the decree of the County Court was, and what it contained. 

This list is the one required to be returned to the County 
Court, upon which the court was to make its decree of 
condemnation in order that the collector might sell. 

It was not shown, as stated, what use was proposed to 
be made of the evidence sought. 

If the list returned to the County Court had been before 
the court it could not in any way have aided the defendant, 
and it was not error to exclude the testimony. 

The third assignment is that the court erred in exclud- 
ing the list of lands sold for taxes. 

This assignment is disposed of in the second, as the evi- 
dence sought to be made by the clerk is the only evidence 
‘excluded, as disclosed in the bills of exceptions. 

The fourth error assigned is, that the judgment is “ un- 
certain, duplicitous.” 

The judgment vacates the judgment obtained in cause 
No. 716, so far as Loftin is concerned, and holds the same 
for naught. 

It further declares Loftin’s title to the property in con- 
troversy to be superior to that of Morrison’s, and is other- 
wise formal, and we think sufficiently certain. 

The fifth assignment of error is in overruling defend- 
ant’s motion for a new trial. All the grounds properly 
embraced in this assignment of error have been already 
passed upon, except the sufficiency of the evidence to sup- 
port the verdict. 

Loftin was not a party to the suit No. 716 of Morrison 
v. Duty and Chandler; nor did he appear either in person 
or by attorney, and he was therefore in no way bound 
by it. 
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«No person is bound by a decree or judgment to which 
he has not become a party in some of the modes known to 
the law.” (Fenwick v. Macey, 2 B. Monr. R., 469; MeCoy 

» Crawford, 9 Tex., 356.) 

When we look at the fact that Duty and Chandler had 
deeds from Morrison for the very land that Loftin had 
sold them, and that these deeds were prior in date to the 
filing of the suit against them by Morrison; that Duty and 
Chandler were the only parties to the suit; that Morrison 
was to pay all costs; and that there was really nothing to 
litigate between Morrison and Chandler and Duty, we be- 
lieve the jury were fully warranted in their finding. 

The law of 1866, under which Morrison pretended to 
sell the land, (Paschal’s Dig., art. 7502,) required the as- 
sessor, among other things, to return to the County Court 
a descriptive list of delinquent tax-payers, and to obtain a 
decree of the County Court condemning the land to be 
sold. This act required the decree to describe the land in 
such way as to enable any one interested to determine 
from an inspection of the decree what land was to be sold, 
with name of apparent owner, and full direction to the 
assessor as to how the sale should be made; and in view of 
the requirements of that law we hold that the order of the 
County Court, as disclosed in the record, was a nullity, 
and conferred no authority on the assessor to sell. (Jones 
v. Taylor, 7 Tex., 240.) 

After a careful examination of the pleadings and evidence 
we are not able to detect any material error. The evidence 
fully sustains the pleadings in the cause, and fully justifies 
the verdict. A more glaring case of attempted wrong has 
seldom been presented to a court of justice. The judgment 
is affirmed. 

AFFIRMED. 
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Joun D. Morrison v. A. H. CHANDLER. 


1. TAX SALE.—Morrison v. Loftin, supra, approved. 

2, JUDGMENT.—A judgment only binds parties and privies ; a purchaser 
of land is not affected by a recovery of the land by suit against the 
vendor brought subsequent to the sale. 

3. DEED—CONDITION.—A purchaser of land is not affected by a condi- 
tion to the deed by which his vendor held the land, as to matters to 
be performed by the parties subsequent to its execution. 

4. FRAUD.—See transactions and proceedings criticised by the court. 


AppkAL from Henderson. Tried below before the Hon. 


M. H. Bonner. 

This case is dependent in the main upon the facts given 
in the preceding case, Morrison v. Loftin. The additional 
facts appear sufficiently in the opinion. 


T. J. Word, for appellant. 
Reagan, Greenwood § Gooch, for appellee. 


Moore, Associate Justice.—This action, as origirally 
brought, was by injunction to stay the proceedings in a 
suit of forcible entry and detainer pending before a jus- 
tice of the peace, and to remove acloud from the plaintiff’s 
title to the land, the possession whereof was in controversy 
in said justice’s court, but, by various amendments, it 
seems, with the mutual consent of the parties, to have been 
practically converted into a simple action of trespass to 
try title. 

If the .exceptions which were originally taken to the 
petition had been urged, there would be much difficulty 
in holding that the facts alleged justified the interposition 
of a court of equity to stay a proceeding at law. We do 
not see that the bringing an action of forcible entry and 
detainer merely, would result in any injury to the owner 
which would require the interposition of equity. Unless 
the justice decided the case erroneously, no injury would 
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be done, and if he should, his error may be corrected by 
appeal to the District Court. But as the exceptions were 
not submitted for the ruling of the court, they must be 
regarded as abandoned. 

Numerous objections to different rulings of the court 
were taken during the progress of the trial. Most of them, 
however, have been passed upon in the case of Morrison 
v. Loftin, decided at the present term, in which some of 
the same matters involved in this case were in litigation. 

In no aspect in which the case can be viewed does it 
appear that appellant has any legal or equitable right to 
the land in controversy. If, therefore, the court has fallen 
into error in passing upon any of the many questions it was 
called upon to deeide, no injury has resulted to appellant. 

If the decree of the County Court for the sale of unren- 
dered lands, the list of unrendered lands, the deed to H. 
M. Morrison for the land purchased at tax sale, and the 
deed from H. M. Morrison to appellant, had been admitted 
in evidence, they would not have changed the result of the 
case one iota. The order of sale by the County Court being, 
as was held in Morrison v. Loftin, a nullity, there was no 
authority to sell the land, and the purchaser acquired no 
title, and could convey none. These instruments would 
have shown, however, that appellant claimed the land by 
a detective chain of title under Loftin, from whom the 
appellee gets his title. 

Nor would the introduction of appellant’s judgment 
against J. Z. Chandler have been of any greater service to 
him; for if he relied upon this judgment as evidence of 
title, through J. Z. Chandler, appellee also claimed title 
under him by a deed which was of older date than appel- 
lant’s judgment. It was neither alleged nor proved that 
appellee was a lis pendens purchaser. Appellant admits 
that he was informed of appellee’s purchase before the 
judgment, but says appellee knew of his suit, and did not 
set up his deed, and therefore he supposed that he had 
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taken the land and was holding it just as J. Z. Chandler 
did, and he should be estopped from controverting that 
this judgment vested the title to the land in him. The 
failure of a purchaser to set tip his title in a suit to which 
he is not a party is certainly no ground of estoppel. If 
appellee took the land charged with any equity of appel- 
lant, or has it under such circumstances as to hold the title 
in trust for him, appellant may, in a suit for this purpose, 
subject the land to his charge or enforce the trust; but 
this will not enable him to divest the title out of appellee 
by a suit to which he was not a party. 

Nor would the result of the case have been different if 
the evidence to prove the alleged conditional character of 
his deed to J. Z. Chandler, appellee’s vendor, had been 
admitted. What if the deed was made upon the condition 
appellant alleges? A condition, if not illegal or against 
public policy, does not necessarily annul a deed. The 
condition upon which the deed was delivered is alleged to 
have been that appellant should bring the suit upon which 
he is now relying, and if he got judgment, either he or 
said Chandler should then sue Loftin for a breach of war- 
ranty in his deed, and appellant should have whatever 
was recovered from Loftin in consideration of this convey- 
ance from appellant to Chandler. The basis or founda- 
tion for this arrangement was evidently that appellant 
should get a judgment against Chandler, upon which a 
breach in Loftin’s covenant of warranty could be asserted. 
This appellant failed to do, as is shown by the judgment 
of Loftin against him. Therefore, no such suit for dam- 
ages as was contemplated can be maintained. If the con- 
sideration for the deed has failed, so has that which induced 
Chandler to let appellant have the judgment against him 
for the land. When we look at the whole transaction, 
it is evident that it was not the intention that the title 
should ever in fact vest in appellant. If we say the judg- 
ment was for a fraudulent and improper purpose, and 
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ae therefore no relief will be given against it, so was the deed ; 
3 and appellant can no more be heard to complain of it than © 
* can appellee or his vendor be relieved from the judgment. 


It would, indeed, be strange if appellant could be permit- 
ted to show that he had concocted a scheme for making a 
mockery of the court and prostituting its judgment to aid 


Re in chicanery and fraud to relieve himself from his stipula- 
5 tions, and thereby make the judgment thus obtained avail- 
a able in a manner not intended against his confederates. 
a While courts will not in such cases interfere for the relief 
r of either party, it is fortunate if it so happens that, by 
A leaving them as they have placed themselves, none of them 


will be benefited by their scheming. 

In the present case no rule of law is violated, justice 
between the parties is attained by the judgment, and it is 
therefore affirmed. 

AFFIRMED. 





P. J. Wiis & Bro. v. Jno. H. Morrison et AL. 





— 


. PLEADING—PRACTICE—SUIT ON DRAFT.—In a suit against A and 
B on a draft, which on its face appears to have been executed by 
both of them as partners in the firm name, but which was executed 
by A only, judgment may be rendered against A, and in favor of B, 
when it is shown under plea of non est factum that the draft was 
not executed by B or by his authority. 

. PRACTICE.—The rigid system of the common law regarding forms of 
action, which required the plaintiff to be nonsuited if he sued two 
persons on a joint contract, and one of them showed himself not be 
liable, has no application here. ; 

3. Distinguished from Speake v. White, 14 Tex., 365. McFarland v. 

Wofford, 16 'Tex., 602, approved. 
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APpprEAL from Anderson. Tried below before the Hon. 


M. H. Bonner. 
This was an action brought by appellants, P. J. Willis & 
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Bro., against John H. Morrison and H. C. Hunt, as mer- 
chant partners, doing business under the firm name of 
John Hl. Morrison & Co., on an instrument of writing 
directed to Double & Wooters, in favor of P. J. Willis & 
Bro., and signed “John H. Morrison & Co., per T. C. 
Hooker,” which instrument was partly paid. To recover 
the balance this suit was brought. The petition alleged 
that Morrison & Hunt were partners; that Hooker was 
their agent; that they were liable on the instrument as a 
firm, and judgment was asked against them for the debt 
and damages, and for general relief. 

Morrison filed general and special exceptions, and a 
general denial. Hunt filed general and special excep- 
tions, general denial, and a plea of “non est factum,” denial 
of partnership, and a denial that Hooker was agent for 
him, or any firm of which he was a member. Plaintiffs 
plead subsequent ratification of Hlooker’s acts by Hunt. 
The court charged, among other things, that if the jury 
found for Hunt, under the plea of ‘‘non est factum,” Xe., 
that they must also find for Morrison. The jury returned 
their verdict, viz: ‘* We, the jury, find for the defendant.” 
P. J. Willis & Bro. filed a motion for a new trial, and 
assigned for error that the court erred in its charge to the 
jury. 


Reagan & Greenwood, for appellants. 


Jno. Young Gooch, for appellees. 

I contend that the court properly charged the jury that 
if they found for Hunt they must also find for Morrison. 
The statute requires ‘“‘a full and clear statement of the 
cause of action, and such other allegations pertinent to the 
cause as he, plaintiff, may deem necessary to sustain the 
suit; and also a full statement of the nature of the relief 
he requests of the court.” (Paschal’s Dig., art. 1427.) A 
case must be properly stated, and the proof must corre- 
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spond with the allegation as made. ‘Facts not alleged, 
though proven, cannot form the basis of a decree or 
judgment.”’ (Hall v. Jackson, 3 Tex., 305.) ‘ Evidence, 
although admitted without objection, which was not antici- 
pated by proper allegation in the pleadings, should be dis- 
regarded.” (Paul v. Perez, 7 Tex., 338.) “A party must 
recover, if at all, on the identical case on which he has 
based his right of recovery in stating his cause of action.” 
(Thompson v. Thompson, 12 Tex., 329.) “A full state- 
ment of the nature of the relief requested must be made.” 
(Paschal’s Dig., art. 1427; Hogan v. Kellum, 13 Tex., 399; 
Oustott v. Oustott, 27 Tex., 643.) 

I contend that P. J. Willis & Bro. sued Morrison & Hunt 
as partners, and asked judgment against them as such, and 
that they will not be permitted to prove a case against one 
of them only. The allegation and proof must correspond. 
The case of Speake v White, 14 Tex., 365, is considered 
decisive of this question. 


Roperts, Cuter Justice.—This is a suit upon an unpaid 
draft, against the drawers, alleged to be given for a pre- 
vious debt due to the payees from the firm of Morrison & 
Co., of which Hunt was a member. 

Morrison excepts, and pleads a general denial. Hunt 
also excepts, and pleads.non est factum, and that he was 
not, at the time said draft was executed, a partner in said 
firm. This is denied by plaintiffs, Willis & Bro., and in 
avoidance, it is also replied that Hunt, after its execution, 
fully ratified the act, which is denied by Hunt. There 
was a verdict for “defendant,” and judgment for both 
defendants. 

Appellant makes a question upon the pleadings as to 
whether or not the plea of non est factum was properly in 
the case, under the rulings of the court, although it seems 
to have been so treated by the parties, as shown by the 
evidence adduced, and by the court in its:charge, and no 
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Bro., against John H. Morrison and H. C. Hunt, as mer- 
chant partners, doing business under the firm name of 
John H. Morrison & Co., on an instrument of writing 
directed to Double & Wooters, in favor of P. J. Willis & 
Bro., and signed “John H. Morrison & Co., per T. C. 
Hooker,” which instrument was partly paid. To recover 
the balance this suit was brought. The petition alleged 
that Morrison & Hunt were partners; that Hooker was 
their agent; that they were liable on the instrument as a 
firm, and judgment was asked against them for the debt 
and dumages, and for general relief. 

Morrison filed general and special exceptions, and a 
general denial. Hunt filed general and special excep- 
tions, general denial, and a plea of ‘non est factum,”’ denial 
of partnership, and a denial that Hooker was agent for 
him, or any firm of which he was a member. Plaintiffs 
plead subsequent ratification of Hooker’s acts by ILunt. 
The court charged, among other things, that if the jury 
found for Hunt, under the plea of ‘“‘non est factum,” &e., 
that they must also find for Morrison. The jury returned 
their verdict, viz: ‘* We, the jury, find for the defendant.” 
P. J. Willis & Bro. filed a motion for a new trial, and 
assigned for error that the court erred in its charge to the 
jury. 


Reagan § Greenwood, for appellants. 


Jno. Young Gooch, for appellees. 

I contend that the court properly charged the jury that 
if they found for Hunt they must also find for Morrison. 
The statute requires ‘‘a full and clear statement of the 
cause of action, and such other allegations pertinent to the 
cause as he, plaintiff, may deem necessary to sustain the 
suit; and also a full statement of the nature of the relief 
he requests of the court.” (Paschal’s Dig., art. 1427.) A 
case must be properly stated, and the proof must corre- 
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spond with the allegation as made. ‘‘Facts not alleged, 
though proven, cannot form the basis of a decree or 
judgment.” (Hall v. Jackson, 3 Tex., 305.) “ Evidence, 
although admitted without objection, which was not antici- 
pated by proper allegation in the pleadings, should be dis- 
regarded.” (Paul v. Perez, 7 ‘Tex., 338.) ‘A party must 
recover, if at all, on the identical case on which he has 
based his right of recovery in stating his cause of action.” 
(Thompson v. Thompson, 12 Tex., 329.) ‘A full state- 
ment of the nature of the relief requested must be made.” 
(Paschal’s Dig., art. 1427; Hogan v. Kellum, 13 Tex., 399; 
Oustott v. Oustott, 27 Tex., 643.) 

I contend that P. J. Willis & Bro. sued Morrison & Hunt 
as partners, and asked judgment against them as such, and 
that they will not be permitted to prove a case against one 
of them only. The allegation and proof must correspond. 
The case of Speake v White, 14 Tex., 365, is considered 
decisive of this question. 


Rogerts, Cuter Justice.—This is a suit upon an unpaid 
draft, against the drawers, alleged to be given for a pre- 
vious debt due to the payees from the firm of Morrison & 
Co., of which Hunt was a member. 

Morrison excepts, and pleads a general denial. Hunt 
also excepts, and pleads non est factum, and that he was 
not, at the time said draft was executed, a partner in said 
firm. This is denied by plaintiffs, Willis & Bro., and in 
avoidance, it is also replied that Hunt, after its execution, 
fully ratified the act, which is denied by Hunt. There 

ras a verdict for “defendant,” and judgment for both 
defendants. 

Appellant makes a question upon the pleadings as to 
whether or not the plea of non est factum was properly in 
the case, under the rulings of the court, althongh it seems 
to have been so treated by the parties, as shown by the 
evidence adduced, and by the court in its charge, and no 
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such question was made on the trial, after the issues were 
settled, as exhibited in the recitals of the judgment. 

Qnestions were raised also as to the sufficiency of the 
petition, as well as of the pleas, and upon a motion for 
new trial it was objected that the verdict of the jury was 
not supported by or responsive to the evidence, and that 
the court erred in the charge to the jury, by which they 
were misled. 

From the view which we take of the case, it is not deemed 
necessary to particularly discuss any of these questions, 
except the last, relating to the charge, as the pleadings 
may be amended and the proof may be varied upon 
another trial, so as to make both defendants liable. 

At the end of a very correct and perspicuous charge, 
relating to the law arising upon the issues presented, upon 
the pleadings, and upon the evidence, the jury are instructed 
as follows: “If you cannot find against defendant Hunt, 
neither can you find against defendant Morrison.” 

The question is, was this a correct charge in reference to 
the pleading and evidence in this case. The action was 
founded on the draft, and not on the account for the 
settlement of which it was given, and the petition claimed 
a judgment on it agaiust both defendants, as partners, and 
prayed for general relief. The facts, as presented in the 
record, showed that both defendants were liable for the 
debt for which the draft was given, and that it was given 
by Hooker, by the authority and direction of Morrison, in 
the settlement of an account due from the firm of Morrison 
& Co. to the plaintiffs, though the account was not set out 
and declared on as constituting the cause of action, either 
in whole or in part, in the petition. The effect of the 
‘charge referred to was, that if Hunt maintained his defense 
of non est factum, and was not liable to be sued on the 
draft, it constituted no cause of action in this suit against 


Morrison, and that they should not render a verdict against 
him in this éase. 
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The appellee’s counsel contend that this charge is cor- 
rect, and in support of it refer to the case of Speake v. 
White (14 Tex. Rep., 365) as decisive of the question. 

That was an action by Speake and another, plaintiffs in 
error, against White and Powell, late merchants, on an 
account dated in December, 1851, with a written acknowl- 
edgment of a certain amount due, dated February 10, 1853, 
and signed, * White and Powell, in liquidation.” Powell 
pleaded that the partnership of White & Powell was dis- 
solved on the 27th March, 1852, and that White, without 
his knowledge and consent, made the acknowledgment in 
writing of the amount due on said note, and that it was 
not executed by him, Powell, or by any one authorized by 
him. There was a judgment against the plaintiff, Speake, 
and in favor of both of the partners, although it was proved 
by the plaintiff himself that the partnership was dissolved 
before the time of the acknowledgment by White. 

Justice Wheeler, in delivering the opinion of the court, 
says: ‘* The principal question to be determined is, whether 
the acknowledgment or promise made by one of the co- 
partners and defendants, after the dissolution of the part- 
nership, was binding upon the firm and would warrant a 
recovery thereon without other evidence of the antecedent 
indebtedness of the firm. Whether one partner has the 
power to bind the firm by his acknowledgment after the 
dissolution of an antecedent indebtedness has been an un- 
settled and much disputed question. But there is certainly 
a great weight of authority, in the American decisions, in 
support of the negative of this question.” He quotes 3 
Kent Com., 351 n. and 50; Story Part., sec. 323, 324; Van 
Keuren v. Parmelee, 2 Com. N. Y. Rep., 523; Bell v. Mor- 
rison, 1 Pet., U. S. R., 351. 

Iie concludes by saying “ that such acknowledgments 
are not binding upon the other partners is the safer and 
sounder doctrine upon principle and the better supported 
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by authority. And we are of opinion that it was very 
properly applied in this case.” 

That was the only question of law discussed in the opin- 
ion, although the court below had charged, as in this case, 
that if a verdict was found for Powell it must also be found 
for the other partner, White, who had made the acknowl- 
edgment. The judgment in favor of both defendants was 
affirmed without noticing this charge. 

The acknowledgment in that case, in and of itself, was 
not the cause of action declared on, but it was set out, in 
connection with the account, as evidence of its correctness, 
the suit being in the nature of an action on an account 
stated. The acknowledgment was not, therefore, a con- 
tract, like a note or draft, given to settle a previous ac- 
count, which, when given, becomes a new contract, on 
which an action may be brought, without any dependence 
upon the previous account. Under this view of that case 
the court might well have held that the acknowledgment, 
being used as proof and not as a contract, was not sufii- 
cient to establish the correctness of the account against the 
firm, and if not against the firm, it did not establish it as 
against White as one of the firm. 

They might have held very differently, however, if White, 
instead of acknowledging the correctness of the account, 
had given a note to which he subscribed the firm name, 
after the dissolution of the partnership, in settlement of 
said account. In that case the suit could be founded on 
the note, which, if negotiable, would import a considera- 
tion, and if not negotiable, one could be averred for it, 
as it was done in this case. The question in such a case 
would be, can a suit be maintained against the one who 
makes a note by signing his own name and that of another 
without any authority from such other person? 

There is no question, it is presumed, that such a suit can 
be maintained singly against the one signing the note, 
upon proper averments and proof of the non-liability of 
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the other. It is resolved, then, into a question of pleading 
and practice as to whether such a suit can be maintained 
against one that is brought against both, where the other 
person pleads and proves his non-liability on the note be- 
cause it was not made by him or by his authority. Our 
statute prescribes that ‘judgments in the District Court 
shall in all civil cases be rendered so as to conform to the 
pleadings, the nature of the case as proved, and the verdict 
thereon.” (Paschal’s Dig., art. 1476.) If the verdict had 
been rendered, in this case, for Hunt and against Morri- 
son, who really made no defense, and a judgment had been 
rendered accordingly, it would have conformed to the na- 
ture of the case as proved, and to the pleadings also, unless 
we adopt the rigid system of common law as to forms of 
action, which required the plaintiff to be non-suited if he 
sued two persons on a joint contract and one of them 
showed himself not to be liable on the contract. This 
would, it is believed, be contrary to the whole current of 
our practice and decisions from the earliest times of our 
judicial history. (Austin & Clapp v. Jordan, 5 Tex., 
130.) Most of the cases in which this question has been 
discussed have related to discontinuances, where an un- 
necessary party had been joined, or where service was not 
had upon one of the defendants joined in the suit, which 
was held to be permissible, even when the party not served 
is one of several partners, before our statute was passed 
expressly permitting it. (Hawkins v. Tinnen, 10 Tex., 
188; Paschal’s Dig., arts. 1448, 1514; Forbes v. Davis, 18 
Tex., 274; 1 Pet., 46.) 

In the case of McFarland v. Wofford, 16 Tex., 602, the 
question now under consideration was directly decided by 
affirming a judgment in a case very similar in principle to 
this, wherein suit had been brought against two persons, as 
partners, on a note executed by one of them, and upon a 
plea of non est factum a verdict and judgment was rendered 


for one of the defendants and against the other. The 
3 
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court below had charged the jury to find in favor of Wof- 
ford if they were satisfied of the proof of his plea of non est 
factum, and against the other defendant, who made no 
defense; and they found a verdict accordingly. A judg- 
ment in accordance with this verdict was affirmed by the 
Supreme Court without even noticing it as anything un- 
usual, improper, or illegal; nor was it at all referred to with 
briefs as a matter objectionable, though the case was 
strongly contested by experienced counsel. 

We are of opinion that the charge of the court in this 
case, requiring the jury to find for Morrison also if they 
found a verdict for Hunt, was erroneous, and, in reference 
to the evidence on the trial as exhibited here in the record, 
misled the jury and caused them to not find for the plain- 
tiffs against Morrison, one of the defendants, as they other- 
wise would have done, and properly so, as the evidence 
appears in the record before us. 


REVERSED AND REMANDED. 





Gus WILLIAMs V. Tue STATE. 


1. TRIAL—CHALLENGE.—A challenge to the array cannot be made by 
a negro-on the ground that he is placed upon trial before a jury com- 
posed exclusively of white men, and cannot thus have a trial before 
a jury of his peers; nor can such challenge be based on the ground 
that the white jury was not selected ‘* without regard to race, color, 
or previous condition of servitude.’’ 

2. THEFT—EVIDENCE—A conviction will not be permitted to stand 
when based exclusively on testimony of a witness who is incapable 
of exercising a faculty necessary to a knowledge of the matter about 
which he testifies. 


APPEAL from Smith. Tried below before the Hon. J. L. 
Camp. 
Gus Williams was tried and convicted on an indictment 
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charging him with theft from a house. On the trial the 
defendant, who was a negro, presented his challenge to the 
array of jurors on the following grounds: 

1. That, being a colored man of African descent, he was 
presented a jury of white men, when he was entitled to 
a trial by a jury of his peers; that there was a natural 
as well as social antipathy between the races, and he could 
not for that cause expect an impartial trial. 

2. That the jury was not “selected without regard to 
race, color, or previous condition of servitude, as required 
by the Constitution of the United States and of. the State 
of Texas.” 

The challenge was not permitted, to which defendant 
excepted, 

Article 569, Code of Procedure, (Paschal’s Dig., art. 
3034,) is as follows: “ The defendant may challenge the 
array for the following cause only: ‘ That the officer sum- 
moning the jury has acted corruptly and has willfully 
summoned persons upon the jury known to be prejudiced 
against the defendant and with a view to cause him to be 
convicted.’ ” 


No briefs for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—The appellant, Gus Wil- 
liams, having been convicted of theft from a storehouse, 
moved for a new trial on two grounds: 

1. Becanse the verdict of the jury is contrary to and not 
responsive to the charge of the court. 

2. Because the verdict of the jury is contrary to law and 
the evidence. 

The motion was overruled, and the defendant excepted 
and gave notice of an appeal. 

The defendant applied for a continuance of the case on 
the. ground that he could not go safely to trial for want of 
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the testimony of two witnesses—Brown and Green—and 
a witness whose name is omitted in the application. The 
motion was overruled by the court, and the defendant 
took a bill of exception to this ruling. It is not shown 
on what ground the motion was overruled. There is no 
appearance in this court for appellant by brief or other- 
wise. The application is defective on several grounds. 
The diligence used to procure the attendance of the wit- 
nesses is not stated. The application does not appear to 
have been either signed or sworn to by any one, and bears 
no file-emark by the clerk. The defendant had ample time 
to prepare for trial. He entered into recognizance Sep- 
tember 29, 1874, to answer the charge against him, and 
was tried August 18,1875. There was no error in refusing 
his motion to continue. (Paschal’s Dig., art. 2987.) 

It further appears from defendant’s bill of exceptions 
that, after having exhausted his challenges to individual 
jurors, he then challenged the array, on the grounds stated 
in his motion, to wit: 

1. “The defendant, being a colored man, of African 
descent, charged with a felony, is placed upon trial before 
a jury composed exclusively of white,men, whilst he is 
entitled to a fair and impartial trial by a jury of his peers; 
that there being a natural as well as a social antipathy be- 
tween the races in this country, it is believed that defend- 
ant cannot obtain a fair and impartial trial.” 

2. “Said jury is not selected without regard to race, 
color, or previous condition of servitude, as required by 
the Constitution and laws of the United States and of this 
State.” 

The motion was overruled and the defendant excepted. 

It does not appear that the defendant was deprived of 
any right or privilege secured by the Constitution and 
laws to other citizens. He exhausted his challenges to 
individual jurors, as any other defendant may do, and 
after doing so his right to challenge the array must be 
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governed by the rules of law as applicable to all other 
cases under the same circumstances. 

A challenge is either to the array or to a single juror. 
(Paschal’s Dig., Code of Procedure, art. 3032.) 

The grounds set out in the motion are not causes of 
challenge to the array. 

It is not charged that the officer summoning the jury 
was guilty of any improper condnet. The code provides 
that the defendant may challenge the array for the follow- 
ing causes only: That the officer summoning the jury has 
acted corruptly, and has wilfully summoned persens upon 
the jury known to be prejudiced against the defendant, 
and with a view to cause him to be convicted. (Puaschal’s 
Dig., art. 3034.) 

A defendant is not limited in the number of challenges 
for cause to individual jurors on any of the grounds speci- 
fied in the statute, as that the juror has a prejudice against 
the defendant, or that he is disqualified for some other 
reason which is a cause of challenge. 

In testing the qualifications of a juror the code provides 
that the juror shall himself be sworn to answer questions, 
and that any other proof may be heard touching the 
subject. 

A defendant is not denied equal rights with other citi- 
zens when he is required to observe a uniform rule of pro- 
cedure, general to all others in the administration of the 
criminal laws of the State. 

The defendant’s objection was to the array, and not to 
individual jurors, who were found on examination or other 
evidence to be incapable or unfit to try the case, by reason 
of one or more of the specified grounds of disqualification 
under the law. 

The existence of certain causes of challenge was assumed, 
and the court was then asked to set aside the whole jury 
for these causes when they were not grounds of challenge. 
A bias or prejudice in favor of or against the defendant, 











38 WituraMs v. THe Strate. |Tyler Term, 








Opinion of the court. 


from whatever cause it may arise, disqualifies a juror, and 
when shown to exist it may be interposed as an objection 
to any number of jurors. There are other causes of chal- 
lenge toa juror, but having no relation to this case, as may 
be supposed, they are only referred to without further 
notice. (See Articles 3040, 3041, 3042, Paschal’s Digest.) 

Though we have no reason to believe that the defendant 
was not tried by an impartial jury, we are of opinion that 
the judgment should. be reversed for a different reason. 

J. D. Barron, the State’s witness, and the only witness 
examined on the trial, testified that the defendant came 
into the storehouse of the witness and his brother, J. Barron, 
at the town of Troup, and wanted to buy some pistol car- 
tridges on a credit. The money charged to have been 
stolen by the defendant is described in the indictment as 
one five-dollar bill, one two-dollar bill, and a one-dollar 
bill, United States currency. 

The witness testified that the two-dollar bill and the one- 
dollar bill were rolled up in the five-dollar bill, and that he 
had carried the last-named bill in his pocket for several 
days previously. 

The other bills were received from a customer at his 
storehouse on the day, and only ashort time before, the 
bills were stolen. It is not clear from the evidence whether 
the defendant was preseut at the time the bills were re- 
ceived or not. The bills were laid in a segar box, on a 
shelf in fhe house. The witness having occasion to leave 
his storehouse and go across the street on some business, 
left his house in his absence in charge of Mr. ———, the 
name not being given, who was sitting in the door of the 
storehouse. The defendant at this time was in the store- 
house, sitting on a nail keg. When the witness returned 
to his storehouse after a short absence the bills were miss- 
ing. Upon inquiry he was informed by Mr. Moore that 
the defendant had been trading with him and had paid him 
in silver. The defendant had also paid Mr. Heath a tive- 
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dollar bill. This bill the witness said he recognized by its 
being split in one end and about one-third the way. He 
then went to the defendant, who gave him a two-dollar 
bill and a one-dollar bill and some silver. Ile says he 
recognized the two-dollar bill by a certain patch on it, it 
having been torn and patched, but that he could not recog- 
nize the one-dollar bill. This witness, being a blind man, 
had no way of recognizing the bills as he said except by 
the split in the five-dollar bill aud the patch on the two- 
dollar bill; that he could not distinguish a currency or 
greenback bill from a bank bill, and that he did not know 
a bill of one denomination from another, (except fractional 
currency,) unless some one told him what it was; that he 
could not distinguish the defendant from any other person 
except by his voice; that he was slightly acquainted with 
the defendant. 

This evidence was not sufficient to support a conviction 
for theft. The bills were not identified as the bills de- 
scribed in the indictment, or currency bills of any kind, 
from any knowledge the witness had of such bills. He 
did not know a bill of one denomination from another, 
(except fractional currency,) unless he was told what it 
was. The persons who were referred to by the witness 
were not called to testify in the case on the trial as might 
have been done. This may perhaps be done on another 
trial. 

On these grounds we are of opinion that.the motion for 
a new trial should have been granted. The judgment is 
therefore reversed. 


REVERSED AND REMANDED. 
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Jounson Jouns v. Mary Ann JOHNS. 


Divorce.—A marriage consummated while the man is under arrest for 
seducing the woman, and on the advice of the officers of the law and 
by-standers that, by marrying, the party under arrest would be 
relieved from further prosecution, is valid. The marriage contract 
cannot be avoided under such circumstances on the ground that it 
was consummated under duress. 


ApprgaAL from Rockwall. Tried below before the Hon. 
M. H. Bonner. 
~ Johnson Johns, the appellant, brought suit against Mary 
A~n Johns, (both persons of color,) alleging that he had 
been married to the defendant under peculiar circum- 
stances, and praying that the marriage be declared * null 
and void, a initio.” His petition alleges that the said Mary 
Ann, “on the 8th day of June, 1874, went before a justice 
of the peace, and not having the fear of God before her 
eyes, and being moved and instigated by the devil, willfully 
and maliciously did falsely make an affidavit in effect that 
petitioner had seduced her;” that he was arrested for the 
alleged offense, and being carried before the magistrate 
appealed to the officers of the law and by-standers to know 
what he should do in order to be liberated ; that the sheriff, 
clerk, justice of the peace, and others, advised him to marry 
Mary Ann, which he accordingly did, but he earnestly 
protested in his petition that his consent was obtained by 
undue influence, “and the matrimonial vow rehearsed © 
against his own free will and accord.” He averred that he 
did not love Mary Ann, and that he did not seduce her; 
that she was “abominable and detestable in his presence; ”’ 
that he had never ‘*cohabited with her since marriage,” 
and that their living together as man and wife “is intol- 
erable and insupportable.”’ 
Mary Ann Johns demurred to the petition and answered 
that Johns, before marriage, “by wickedly and maliciausly 
promising to marry her, seduced her;"’ that he married her 
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‘freely, willingly, and without being forced;” but from 
‘‘thenceforward down to the present time has wholly failed 
to perform the duties incumbent on him.” She alleges 
that her husband has two wagons and four horses, with 
other property of small value, and she prayed that he be 
required to furnish her a reasonable amount of the profits 
of his labor “‘so long as he remains away from her bed 
and board.” . 

The demurrer to petition was sustained and Johnson 
Johns appealed. 


(No briefs have reached the reporters.) 


Reeves, Assoctate J ustice.—We are of the opinion that 
the court did not err in sustaining the defendant’s excep- 
tions to the plaintiff’s petition. 

Appellant admits the marriage, but alleges in his original 
petition that his consent was obtained by force and undue 
influence. He complains that the appellee caused him to 
be arrested on a warrant charging him with having seduced 
her, and that the marriage was against his free will and 
accord; that the sheriff, after making the arrest, took him 
to the office of a justice of the peace, and appellant being 
ignorant of the laws of the county appealed to the officers 
of the law and the by-standers to know what to do in order 
to be liberated; that the justice, the sheriff, and the clerk 
of the District Court, and other persons, advised him that 
it would be lawful and to his interest to marry the defend- 
ant, and that thereby he would be relieved from the prose- 
eution for seduction. On these grounds and others stated 
in his petition, he avers that the marriage was not valid 
and legal, and that their living together as man and wife 
is intolerable and insupportable. 

By an amended petition the plaintiff states that he was 
forced to marry against his will while a prisoner; that the 
defendant’s father and brothers were greatly prejudiced 
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against him, and that they compelled the defendant to make 
the oath for his arrest against her will; and that it was 
done for the purpose of annoying him in the courts of the 
country. The plaintiff denies that he seduced the defend- 
‘ant, and denies cohabitation since the marriage, and makes 
other allegations showing his unkind feelings towards the 
defendant. 

It is not shown by averment that the officers or the by- 
standers were guilty of either force or fraud in anything 
they said or did. What they said to the plaintiff seems to 
have been said at his instance and in the way of advice, 
without constraint of any kind. .The plaintiff appears to 
have understood that the marriage weuld cancel the offense 
with which he.was charged and release him from custedy. 
He knew whether he was guilty or not of the charge 

‘against him when he married, and he cannot now cancel 

the marriage and rid himself of his wife, as he did the 
prosecution, without showing a better reason for it than 
he has given in his petition. 

It is not charged that the defendant’s father or brothers 
brought about the marriage by force or fraud. On the 
contrary, they were charged with attempting to annoy the 
plaintiff in the courts because they were prejudiced against 
him. . 

The marriage of the plaintiff and defendant was wholly 
unlike the case in 12 Tex., 356. In that case the marriage 
license was procured by fraud and perjury, and the plain- 
tiff, who was a minor, was married without the consent of 
her parents. . 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
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GeoraeE McKay v. THE STATE. 


. ASSAULT.—The pointing by one person of an unloaded pistol at an- 
other, within shooting distance, accompanied with an order to kneel 
down, which, through fear, is obeyed, will not, under the Criminal 
Code of this State, constitute an assault. (Paschal’s Dig., art, 2144.) 

. There is a marked difference between the legal injury resulting from 
the act and intent of the assailant in the attempt to commit a bat- 
tery, and in the actual injury of shame or fear in the miud of the 
assailed, that may have been intended and produced by the act of 
the assailant. 

3. To effeet the legal injury indictable as an assault the assailant must ~ 
have the ability to commit a battery by physical violence on the 
person by the means used, 

. The actual injury of shame or fear in the mind of the assailed is not 
a necessary elemeut in the offense of an assault, and the legal injury . 
ean exist as well without it as with it. When the actual injury of 
shame or fear is shown to have been produced, it is pertinent only 
as aggravation of the legal injury. 

. The capacity to do the violence upon the person by the means used 
are equally implied and necessary in assault as in a battery, and the 
actual suffering of pain, constraint, shame, or other disagreeable 
emotion of the mind on the part of the individual assailed, is equally 
unnecessary as an independent fact, and its non-existence, if proved 
or admitted in any case, would not be a full defense to an action 
either civil or criminal. 


AppEAL from Gaudalupe. Tried below before the Hon. 
John P. White. 

George McKay, while carrying a pistol, which was un- 
loaded and out of repair, let it fall accidentally as he was 
riding along the. road. Upon this Dan Duke, who was 
near, laughed at the accident when he saw McKay dis- 
mounting to recover it. Upon observing this McKay said 
to Duke, “I am the worst man in all these parts, and 
would as soon shoot you as not,” at the same time ordering 
Duke to kneel down, which he did, as he stated, through 
fear. The parties were about six paces apart. 

Verdict, guilty of an assault, and fine of twenty-five 
dollars. 
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The errors assigned were the charge given by the court 
and the refusal of charges asked by defendant, both of 
which will be found in the opinion. 





George Clark, Attorney General, for the State. 

In order to ascertain the true meaning and import of 
the latter clause of article 2144, Paschal’s Digest, it should 
be considered in connection with the several articles of 
the code immediately preceding this, and which relate to 
assault, and battery and assault, beginuing at article 2137, 
Paschal’s Digest. 

What is an assault and battery? It is unlawful violence 
used upon the person of another with intent to injure him; 
or, in other words, to inflict an injury upon him. (See Pas- 
chal’s Dig., art. 2137.) 

What is meant by injury? The injury meant or intended 
may be either bodily pain, constraint, a sense of shame or 
‘other disagreeable emotion of the mind. (See Paschal’s 
Dig., art. 2138.) 

What means are necessary to be used to constitute an 
assault or assault and battery? Any means used by the 
person assaulting * * * which is capable of inflicting 
an injury comes within the definition of an assault or as- 
sault and battery, as the case may be. (See Paschal’s Dig., 
art. 2141.) 

To constitute an assault there must be an attempt to 
inflict an injury upon another, (which injury may be either 
bodily pain, constraint, a sense of shame or other disagree- 
able emotion of the mind,) showing an immediate inten- 
tion, coupled with the ability, to inflict the injury intended. 

How can it be determined whether the act done is coupled 
with the ability to inflict the injury or not? If the means 
used by the person assaulting is capable of inflicting the 
injury that he intends to inflict, taking into consideration 
the manner in which the instrument is used or employed, 
this certainly establishes the fact that the act is coupled 
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with the ability to perform it. If, however, a party should 
attempt to shoot another with an unloaded gun or pistol, 
and injuring him by shooting him, such attempt to injure 
would not in that case be coupled with the ability to do 
the act attempted or inflict the injury intended, and, there- 
fore, would not constitute an assault, notwithstanding the 
unloaded gun or pistol might be pointed directly at the 
party sought to be injured. Pointing an unloaded gun, 
or the use of any like means with which no injury can be 
inflicted, cannot constitute an assault. (See Paschal’s Dig., 
art. 2144.) 

This clause of the code was not inserted for the purpose 
of declaring the fact that the act of pointing an empty gun 
was not an offense against the law, but was introduced as 
an example, and for the purpose of illustrating this idea, 
that the means used should be such as is capable of accom- 
plishing the purpose for which it was intended, and that 
the use of this or any other like means with which (consider- 
ing the manner in which it is used or attempted to be used 
and the injury sought to be inflicted) no injury could be in- 
flicted, would not, when thus used, constitute an assault. 
Where an empty gun or pistol is pointed at a person for 
the simple purpose of shooting, it is, of course, perfectly 
harmless; but when used as a bludgeon it may be a very 
dangerous weapon, and when pointed at a person in a 
threatening manner by one who declares his intention to 
use it, unless the party against whom it is pointed consents 
to kneel down and submit to such terms as the party using 
it may dictate, and if the party against whom it is used 
does not know whether it is loaded or not, he will under 
the cireumstances naturally conclude that it is loaded, and 
in such cases it is as well calculated to produce feelings of 
constraint, shame, or other disagreeable emotions of the 
mind as if loaded. It is not the mere pointing of the pis- 
tol that constitutes the offense, but if it is thus pointed 
and accompanied by acts and threats that cause feelings of 
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constraint, shame, &c., then an injury is inflicted, and the 
offense becomes complete. 

This construction is in harmony with the authorities of 
other States, which seem to hold * that there must be some 
adaptation of the means to the end, and it is enough if this 
adaptation be apparent, so as to impress or alarm a person 
of ordinary reason.”’ (See 2 Whart. C. L, secs. 1244 and 
2694, 7 ed., citing Kemble v. State, 32 Ind., 220; Mul- 
lin v. State, 45 Ala., 43; Taver v. State, 43 Ala., 354; 
Johnson v. State, 26 Ga.,611; Allen v. State, 28 Ga., 395; 
Corn v. MeDonald, 5 Cush., Mass., 365; State v. Rawles, 
65 N. C., 334.) 

In Tennessee and Iowa it is expressly held that pointing 
an unloaded gun ata party is an assault. (See State v. 
Smith, 2 Humph., 457; State v. Sheperd, 10 Iowa, 126.) 

The English authorities are not uniform. In 1840 Parke, 
B. intimated that pointing an unloaded gun was an assault. 
(See R. v. St. George, 9 C. & C., 483, 88 Eng. C. L. R., p. 
288.) 

During the same year a contrary ruling was made in a 
civil action. (See Blake v. Bernard, 388 Eng. C. L. R., 
p-. 315.) 

In 1843 a doubt was expressed upon the point. (R. v. 
Baker, 47 Eng. C. L. R., p. 253.) And in 1844, Tindall, C. 
J., held directly that it is an assault only when the pistol 
pointed is loaded. (R. v. Junes, 47 Eng. C. L. R., p. 529.) 

Mr. Wharton, in the first edition of his valuable work 
on Criminal Law, lays down the rule one way, (see 10 
- Iowa, 130;) and in his seventh edition, the other way. 
(Whart. C. L., see. 1244, 7 ed.) 

Under the several provisions of our statute (above dis- 
cussed) the rule seems to be clear that an assault can be 
committed by pointing even an unloaded gun. 


Roperts, Cater Justice.—The charge of the court, 
which presents the main issue in the case is as follows: 
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“Tf the jury believe from the evidence that the defend- 
ant pointed an unloaded pistol at Daniel Duke, (within 
shooting distance, if the pistol had been loaded,) with 
intent to frighten him, at the same time ordering him to 
kneel down, and that the said Duke, not knowing that 
said pistol was not loaded, was made to feel afraid, and 
caused to kneel down, the defendant is guilty of an 
assault.” 

This charge was given at the instance of the district 
attorney, the facts in proof being substantially in corre- 
spondence with it. The defendant’s counsel asked three 
charges, to wit: that if the pistol was not loaded, or if 
defendant could not shoot Duke with it, or if he did not 
intend to shoot him, he could not be convicted; which 
were all refused by the court. The defendant was found 
guilty of a simple assault, and fined twenty-five dollars. 
He moved for a new trial because of the refusal of these 
charges, and that the verdict was not warranted by the 
evidence, &c., as well as on other grounds, which being 
overruled, he gave notice of appeal. 

This charge above set out, and the refusal of the counter 
charges, are the main matters deserving notice on the 
appeal. 

This charge makes an apparent attempt to commit a 
battery by McKay, which produces the feeling of shame 
or fear in the mind of Duke, an assault. This is believed 
to be erroneous, because, the pistol of McKay being un- 
loaded, it was impossible for him to have committed a 
battery upon the person of Duke, and because the actual 
injury in mind, such as shame or fear, suffered by Duke, 
which was caused by the apparent attempt of McKay to 
commit a battery on his, Duke’s, person, is not a legal 
injury that constitutes an assault, it being shown that, by 
the means used, McKay did not have the ability to commit 
a battery. 

These propositions, it is believed, can be maintained by 
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a due consideration of the provisions of our penal code 
that’ define and explain the offenses of assault and of 
assault and battery, which will lead to three important 
conclusions having reference to this case: 

Ist. That there isa marked difference between the legal 
injury resulting from the act and intent of the assailant, in 
the attempt to commit a battery, and in the actual injury 
of shame or fear in the mind of the assailed that may have 
been intended and produeed by the act of the assailant. 

2d. To effect the legal injury indictable as an assault 

‘the assailant must have the ability to commit a battery by 
physical violence on the person by the means used. 

3d. The actual injury of shame or fear in the mind of 
the assailed is not a necessary element in the offense of an 
assault, and the legal injury can exist as well without it as 
with it, and when shown to have been produced it is perti- 
nent to the case only as matter of aggravation to the legal 
injury. 

An assault is an attempt to commit a battery. The 
variation in the terms contained in the definition are 
only different modes in stating the same thing.” The defi- 
nition is that “any attempt to commit a battery, or any 
threatening gesture, showing in itself or by words aceom- 
panying it an immediate intention, coupled with an abil- 
ity to commit a battery, is an assault.” 

Thus is it necessary to understand precisely what it 
takes to constitute a battery. The definition is, “the use 
of any unlawful violence upon the person of another, with 
intent to injure him, whatever be the means or degree of 
violence used, is an assault and battery.” 

This definition makes it necessary that two things should 
concur—one physical, the other mental—an act and an 
intent accompanying it, on the part of A, when he com- 
mits a battery on B, each of which requires a particular 
examination separately. 

As to the physical act done by A, let it be supposed 
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that A strikes B a blow with a stick on the head, and 
wounds him by a bruise that is painful; it is the blow 
given by A, and not the wound left on the head of B, 
that constitutes the physical act that is meant in the first 
part of the definition by the expression ‘use of violence 
upon the person of another.” Violence upon the person, 
as here used, means the force upon the person, referring 
to the act of A in using it on the person, and not to the 
intended effect on B in receiving it on his person; for the 
existence of the pain, or shame, or other disagreeable emo- 
tion of the mind, on the part of B, as the effect or result 
of the blow on his person, is wholly immaterial, and need 
not be proved, and when proved in any case is proved only 
as an aggravation of, and not as a necessary fact to, the 
complete establishment of the battery. The means used 
by A to exert the force on the person of B may be any- 
thing capable of producing physical force, as the hand, the 
foot, a stick, a rock thrown by him, or a bullet shot out of 
a gun or pistol by him, so as to take effect on the person, 
however slight. IlLence, it is described in the books by the 
expression ‘ the least touching of the person of another,” 
the word touching having referenee to the act of A that 
took effect on the person of B, and not to the bodily or 
mental sensation of B produced by it, further than that it 
did touch him. The case above supposed presupposes 
and evinces that A has had the physical capacity to do 
the act, and also embraces the additional element that he 
intended to do it, or that in the act of doing it he intended 
to do something else, which was done so negligently or 
carelessly or recklessly as to be tantamount in law to the 
intention to do what he did; otherwise the act would be 
purely accidental, and therefore not culpable. 

In addition to the physical act done by A, with the 
accompanying intention, direct or indirect, as just speci- 
fied, it must also be done “ with the intent to injure” LB, 
in order to render the battery unlawful. This injury, in- 

4 ; 
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tended by A, the assailant, may be to the mind of B, as 
well as to his person. Our criminal eode provides that 
“the mjury intended may be either bodily pain, con- 
straint, 4 sense of shame, or other disagreeable emotion 
of the mind.” 

It is not to be understood, however, that the effects upon 
the body und mind here enumerated as examples embrace 
all of the effects that may be intended by A, the assailant, 
to be produced on the body or mind of B by the act of A 
in committing a battery upon him. For in the same arti- 
cle it is said, “ when an injury is caused by violence to the 
person, the intent to injure is presumed, and it rests with 
the person inflicting the injury to show the accident or 
innocent intention.” Thus, in a battery, when A has used 
physical foree upon the person of B, the combined inten- 
tion to do the act and to injure him by doing it, thus em- 
bracing all of the intents necessary to complete the offenses, 
whatever they may be, is presumed in law as against A, 
unless it be shown that the act done by him was purely 
accidental, or that the intention with which the act was 
done by A was innocent. 

As in a case of homicide, the act of killing being proved, 
the malicious intent is presumed, and the legal injury is 
held to be consummated, whatever may be the one of 
thousands of motives that might have prompted the act, 
or whether any motive or specific intent can be discovered 
or not, unless some evidence can be adduced establishing 
a mitigation, excuse, or defense. 

In assault and battery, the necessary act, to wit, the “ use 
of violence upon the person of another,” is easily under- 
stood. But the necessary “intent to injure him” is not 
so easily explained by an affirmative description. Still, the 
necessary act being proved, the necessary intent to injure 
is known, to exist as a legal necessity, whether we can dis- 
cover, understand, or explain it or not, so that the two 
concurring will constitute the legal injury of assault and 
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battery, unless it be shown that the act was accidental or 
the intention was innocent. [t may, therefore, be said 
that, practically, in legal contemplation, the proof of the 
necessary act either is or carries with it the proof of the 
necessary intention to injure, so as to constitute the legal 
injury, unless it is rebutted by evidence showing that the 
legal presumption should not be indulged, which may not 
be by showing an absence of intention to injure, but by 
showing that the inteution was innocent with which the 
act was done. 

This provision, for presuming an intent from the proof 
of the act, pervades the whole criminal law, and is found 
prescribed in our Criminal Code as follows: 

“Art. 1654. The intention to commit an offense is pre- 
sumed wheuever the means used is such as would ordina- 
rily result in the commission of the forbidden act.” 

“Art. 1655. On the trial of any criminal action, when 

the facts have been proved which constitute the offense, it 
devolves on the accused to establish the fuets or circum- 
stances on which he relies to excuse or justify the prohib- 
ited act or omission.” (Paschal’s Dig., pp. 399, 400.) 
” as part of the definition 
of an assault and battery, like the word malice in that of. 
murder, cannot be described in its full seope and meaning 
by an affirmative description only; and hence it is neces- 
sary to give an explanation of it so as to embrace any and 
every intent with which the act of violence upon the per- 
son of another is committed which is not shown to be 
an innocent intent, thus giving a negative as well as an 
affirmative description of what is meant, both of which is 
done in our code. (Paschal’s Dig., art. 2138.) 

Still it is not necessary in assault and battery that any of 
the actual injuries that are expressly mentioned in the code 
should be felt or experienced in body or mind by B, the 
party assailed, as the result of the act of A making the 
blow on the person of B, but the assault and battery and 
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legal injury are complete if A intended any suc! injury in 
striking the blow, and the law makes him intend the in- 
jury of some sort, unless the act is accidental or intent is 
innocent, and is so shown to be. 

It follows necessarily, then, that what A did and intended 
to do, as proved or presumed, is what the law regards as 
the test of the legai injury in determining whether or not 
the offense of unlawful assault and battery has been com- 
mitted, and not the fact of the pain, or constraint, or sense 
of shame, or other disagreeable emotion of the mind of the 
party upon whose person the force has been used by the 
assailant. For the law regards the least touching of the 
person of another, unless accidentally or innocently done, 
an injury to society—to the State—whether the individual 
touched has thereby suffered the actual injury, either in 
body or mind, intended by the assailant or not. 

An assault by A upon B embraces all of the elements of 
an assault and battery on him, with the single exception 
of the want of completeness in the performance of the act 
‘comnienced by A to be done, which, if completed, would 


have been a battery. 

























An assault is an attempt to commit a battery; and “an 
attempt is, according to common legal understanding, an 
intent to do a thing combined with an act which falls short 
of the thing intended.” (1 Bishop’s Cr. Law, sec. 659.) The 
capacity to do the violence upon the person by the means 
used are equally implied and necessary in assault as in a 
battery; and the actual suffering of pain, constraint, shame, 
or other disagreable emotion of the mind, on the part of 
the individual assailed, is equally unnecessary as an inde- 
pendent fact, and its non-existence, if proved or admitted 
in any case, would not be a full defense to an action, either 
civil or criminal. This attempt is fully described in our 
code, so as to embrace every supposable mode of assanit, 
as follows: “Any threatening gesture, showing in itself, or 
by words accompanying it, an immediate intention, coupled 
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with the ability to commit a battery, is an assault.” It 
must be noticed that this does not say ‘intention coupled 
with the ability to commit” an injury on the individual, 
but “intention coupled with the ability to commit a bat- 
tery’? on him, which embraces the ability and the intention 
to use violence upon the person of the individual and also 
the intention to thereby inflict injury of body or mind on 
him, as heretofore explained.as being either proved or pre- 
sumed. 

Nor does it say any threatening gesture, showing in 
itself, or by words accompanying it, an immediate inten- 
tion, coupled with an apparent ability, to commit a bat- 
tery, substituting in law the appearance of an assault for 
an assault in fact. To prevent such a construction the 
code provides that ‘by the terms ‘coupled with an ability 
to commit,’ as used in article 475, is meant— 

“1. That the person making the assauit must be in such 
a position that, if not prevented, he may inflict a battery 
on the person assailed. 

“2. That he must be in such distance of the person so 
assailed as to make it within his power to commit the bat- 
tery by the use of the means with which he attempts it.” 

And, lest that should not be plain enough, it is added 
that “it follows that one who is at the time of making an 
attempt to commit a battery under such restraint as to de- . 
prive him of the power to act, or who is at so great a dis- 
tance from the person assailed as that he cannot reach his 
person by the use of the means with which he makes the 
attempt, is not guilty of an as;sault.”” And not still satis- 
tied with that, itis added that “ pointing an unloaded gun, 
or the use of any like means with which no injury can be 
inflicted, cannot constitute an assault.” 

The word injury, as used in this last sentence, means 
that legal injury produced by an intentional use of force 
on the person of another, and not the actual injury of pain, 
or constraint, or shame, or other disagreeable emotions of 

















54 McKay v. THe State. [Tyler Term, 





Opinion of the court. 





the mind in the person assailed. For, if the legal injury 

of violence to the person was inflicted by the means used, 
it would not be material that it should produce the actual 
injury of body or mind, such as shame, fear, and the like, 
provided any injury was intended. The word injury is 
used in these two different senses, in the explanations of 
this offense, from which arises the only obscurity or uncer- 
tainty attending the subject; but all which, it is believed, 
is susceptible of an easy explanation in harmony with 
the principles that have been announced. For instance, 
“‘when an injury is caused by violence to the person, the 
intent to injure is presumed, and it rests with the person 
inflicting the injury to show the accident or innocent in- 
tention.” Here it is the legal injury that is caused by the 
violence to the person and from which the intention to 
commit the actual injury of body or mind of the person 
assailed is presumed. 

And again: “Any means used by the person assaulting, 
as by spitting in the face or otherwise, which is capable of 
inflicting an injury, comes within the definition of an as- 
sault, or an assault and battery, as the case may be.”” Here 
it is used in the sense of a legal injury, caused by physical 
violence used or attempted on the person, as it is in the 
article last quoted. This is so inferred from the example 
given of physical force, as spitting in the face, as well as 
those given in the preceding article, all of which, as enum- 
erated, are appropriate means for inflicting physical force 
upon the person; and none of them that are enumerated 
are appropriate means, such as words, threats, hostile 
appearances, or the like, calculated to produce a moral 
or mental force upon the mind of the person assailed. 

Threats and hostile appearances would often be as 
appropriate means of producing the actual injury of con- 
straint, shame, or other disagreeable emotions of the mind, 
as blows with the hand, and frequently more so, and it is 
hardly to be supposed that they would have been omitted 
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in the very careful enumeration of the means that could 
be used in committing an assault or assault and battery. 

In this review of the provisions of the code, it is not 
intended to lay down authoritative rules, as applicable to 
other cases coming under the articles reviewed, which are 
not directly applicable to this case, but to present general 
views preparatory to the proper consideration of the main 
question here now, which is, what is the legal effect of 
the pistol being unloaded ¢ 

Now, to apply these principles, so far as applicable, as 
deduced from our Penal Code, to the facts of this case, 
and to the charge of the court thereon, McKay pointed an 
unloaded pistol at and threatened to shoot Duke, order- 
ing him to get on his knees, which he did. This was 
an act in itself, and coupled with words showing an in- 
tention to shoot hira, with the intent to put him under 
constraint, and to produce shame or other disagreeable 
emotion of his mind. It was clearly an apparent assault, 
and to Duke, who was doubtless ignorant that the pistol 
was unloaded, it was calculated to and did excite fear 
and a reasonable apprehension of death or serious bodily 
injury, and was so intended by McKay. It falls short of 
an assault under our code, because it is expressly declared 
therein that pointing an unioaded gun at a person cannot 
be an assault, giving the reason, in the same connection, 
that it is a means with which no injury can be inflicted, 
and it might be added, that the person pointing the gun, 
knowing it to be unloaded, could not possibly intend, 
then, to shoot the person pointed at. 

The injury that such an act cannot produce is the legal 
injury of physical violence to the person of the individual 
pointed at, in contradistinction to the actual injury of him 
by constraint, shame, or other disagreeable emotion of the 
mind, which latter injury it most assuredly could, and 
generally would, be almost certain to produce. If it had 
been intended to make this actual injury of constraint or 
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fear, avhen produced by any adequate means, the test of 
the criminality of the act producing it, surely the Legis- 
lature would not have picked out the pointing of a gun, 
though unloaded, as the one to exempt, as a means that 
could not produee it, which act, above all others, most 
commonly produces that effect, when it is not known by 
the person pointed at to be unloaded. Yet it is so de- 
clared, without qualification, condition, or exception, that 
“pointing an unloaded gun cannot constitute an assault.” 
Seriously threatening a man to kill him, done in anger, 
is well calculated to produce the same effect, generally in 
a lighter degree only, and it is not enumerated as one of 
the means that ean produce the legal injury that is indict- 
able as an assault. Both together, pointing the unloaded 
pistol and the threats, as in this case, would not alter the 
nature of the actual injury of constraint or fear, or dis- 
agreeable emotion, but could only increase it in degree, 
which inerease is only a matter of aggravation, and cannot 
be made a distinct ground of legal injury when neither the 
pointing the unloaded pistol nor the threats separately 
can amount to a legal injury. (See Criminal Code, from 
arts. 2137 [475] to 2148, [486,] both inclusive, Paschal’s 
Dig.) As the acts and words of McKay put Duke under 
constraint, it may amount to false imprisonment, which 
may be accomplished by threats and various other means 
not amounting to and do not therefore necessarily include 
an-assault. (Paschal’s Dig., art. 2169, [508.]) When 
“words are used, which are reasonably calculated to pro- 
duce and do produce an act which is the immediate cause 
of death, it is homicide” committed by the person using 
them, and is then of sneh serious consequence that the law 
takes notice of the words as constituting the cause of the 
death. (Paschal’s Dig., art. 2207, [546.]) There is no 
provision giving such or similar effect to mere words in 
the minor offenses, such as assault. 
Whether pointing an unloaded gun or pistol is an 
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assault, when the person pointed at is ignorant of the fact of 
its being unloaded, has long been a mooted question, which 
has been decided both ways by the courts in both England 
and America, and as a question at common law, in refer- 
ence to all of the decided cases bearing upon it, civil and 
criminal, it is one of diffieulty that has often been liable to 
changes of opinion and decision, as may be seen by refer- 
ence to the numerous cases cited in the elaborate brief of 
the attorney general in this case, for the definite settlement 
of which long continued conflict, it may be presumed, it 
was positively and unqualifiedly declared in the Penal 
ode that “ pointing an unloaded gun or the use of any 
like means, with which no injury ean be inflicted, cannot 
constitute an assault,” which would be imperative on this 
court had all the decisions, both in England and America, 
been one way, and that against this rule, instead of being 
vacillating and conflicting as they have been. 

Mr. Bishop, in his most valuable work on criminal law, 
says, “an assault is any unlawful physical force, partly or 
fully put in motion, which creates a reasonable apprehen- 
sion of immediate physical injury to a human being.” (2 
vol., sec. 32.) 

In the explanations of the different parts of the defini- 
tion he says in reference to the peril or fear, “ there is no 
need that the party assailed be put in actual peril if only 
a well-founded apprehension of danger is created,”’ “ for the 
suffering is the same in one case as in the other, and the 
breach of the public peace is the same.” He then gives 
the pointing an unloaded pistol as an instance, and says 


“there must be in such cases some power actual or appa- 
rent of doing bodily harm, but apparent power is suf- 
ficient.” 

This makes an apparent force suflicient if it creates a 
well-grounded apprehension of peril in the party assailed, 
and is believed to be contrary to the provisions of our code 
in two respects, to wit, the apparent force is made tanta- 
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mount to the actual, and the well-grounded apprehension 
of peril on the part of the assailed is made one of the ele- 
ments of assault, whereas, by our code, if on the part of 
the assailant, the act, coupled with the necessary intent to 
injure, as proved or presumed, is sufficient, it is immaterial 
whether or not fear of danger or well-grounded apprehen- 
sion of peril is created on the assailed, or even whether he 
was aware of the attempt or not. 

If the pistol had been loaded and otherwise in condition 
to shoot when it was intentionally pointed at Duke within, 
a distance that it would take effect if discharged, the mani- 
festation of anger and the threats of McKay would have 
constituted extraneous and affirmative evidence of an ex- 
press intention to injure necessary and sufficient to make 
the assault complete. So, too,the pointing the pistol alone, 
under like circumstances, if loaded, without the manifesta- 
tion of anger and the threats, would of itself carry with it 
the presumption of the necessary intention to injure. 
Such act intentionally done by McKay would have put in 
imminent danger the life of Duke, who had given him no 
just canse to do it, and it is difficult to imagine how it 
would be possible to show McKay’s intention in doing 
such an act to be innocent. 

But on the other hand the pistol being unloaded, the 
pointing of it was not an act, nor the commencement of 
an act, that could possibly have resulted in a battery by 
such a use of it, and, therefore, the act necessary as an 
ingredient in an assault was totally wanting. For the 
error in the charge of the court the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


[ Associate Justice IRELAND did not sit in this case. ] 
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Josepu MAYFIELD v. Tue State or Texas. 


. INDICTMENT.—It is not necessary in an indictment for assault with 
intent to murder, charged to have been made with a pistol, to allege 
that the party making the assault was within carrying distance of 
the pistol to the party assaulted. 

. SAME.—In charging an assault with intent to murder it is not neces- 
sary to name the weapon with which the assault was committed, or 
the manner in which it was used. 

3. See indictment held good. 

. CHARGE OF THE COURT.—When the court has charged the law cor- 
rectly in reference to the facts of the case as proved, it is not error 
to refuse to modify the charge to adapt it to a lower grade of offense 
when there are no facts in evidence applicable to such charge in the 
modified form. 

. New TRIAL.—A new trial will not be granted on the ground of sur- 
prise or disappointment in a party’s witness not swearing what was 
expected, when it is not shown that upon another trial proof can be 
made by other witnesses of the facts expected to have been proved 
by the witness occasioning the surprise. 


APPEAL from Rusk. Tried below before the Hon. M. D. 
Ector. ; 


LL. C. Sparkman, James H. Jones, and R, M. Wynne, for 
appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, Cuter Justice.—The indictment charges that 
the defendant, upon the person of Sandy Robertson, on 
the first day of March, in the year of our Lord eighteen 
hundred and seventy four, in the county of Rusk, in the 
State of Texas, with malice aforethought, did make an 
assault, and a certain loaded pistol held at, to, against, in, 


and upon said Robertson, did shoot off and discharge at 
him, said Sandy Robertson, with the intent him, the said 
Robertson, with malice aforethought, to kill and murder. 
The exceptions taken before trial were general, and do 
not seem to have been ruled on. 
The defendant being tried and found guilty, two objec- 
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tions were made to the indictment in the motion in arrest 
of the judgment which require notice, to wit, that it “does 
not allege that the defendant was within carrying distance 
with said pistol therein mentioned at the time said assault 
was charged to have been committed ;” and “ does not charge 
that the offense was committed in the county of Rusk and 
State of Texas.” The indictment substantially charges 
that the defendant did, in Rusk county and State of Texas, 
make an assault upon Sandy Robertson, and discharge a 
pistol at him with intent to murder him. That would have 
been sufficient, without stating anything about the instru- 
ment with which the assault was committed. (The State 
v. Croft, 15 Tex. R., 575.) 

But the indictment states it to have been done with a pis- 
tol, and it is objected that it failed to make a complete 
statement of the facts necessary to constitute an assanlt 
with intent to murder, because it omitted to state that the 
attempt to shoot was within a distance that the pistol would 


carry the ball. 


If the pleader had not alleged the assault 


directly in common form, but had relied on stating such 
facts as would constitute the assault, the objection might 
have been good, unless the mode adopted of stating the 
manner in which the pistol was used, embraced substan- 
tially an allegation of the fact that it was within such car- 


rying distance. 


That was certainly done in this case by 


stating,that the defendant a certain loaded pistol held at, 
to, against, in, and upon said Robertson, did shoot off and 


discharge. 


A very similar indictment to this, wherein there was no 
statement as to the attempt being made within carrying 
distance, was sustained by this court as good, though set 
‘aside as defective by the District Court. (The State v, 
Rutherford, 18 Tex., 24.) 

In the present case, as in that, the statement as to how 
the pistol was used was merely to show that a pistol was 


used in making the assault. It might have made it neces- 
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sary in the evidence to have shown that the assault was 
made with that weapon in order to identify the transac- 
tion, as it was so alleged. (Weaver v. The State, 24 Tex., 
387.) Still, it was not necessary to have named the weapon 
with which the assault was committed or manner in which 
it was used. (Bittick & Williams vr. The State, 40 Tex., 
117; Martin v. The State, 40 Tex., 19; The State v. 
Walker, 40 Tex., 485.) 

The other objection, as to the venue, is not well taken. 
The venue is properly set out in first part of the statement 
of the offense, in which the assault is formally charged, 
and every other material averment is properly connected 
with it by the word ‘‘ and,” so as to make the whole trans- 
uction to have taken place in Rusk county. 

In the motion for a new trial there are various grounds 
of objection to the conviction which have reference to the 
Jaw as charged by the court, the refusal of the charge 
asked by the defendant, and the insufficiency of the evi- 
dence to warrant the verdict, and the disappointment of 
defendant’s counsel in the evidence of one of the witnesses 
in not swearing that the pistol was unloaded. 

The facts in evidence were few and plain. The defend- 
ant while drunk went to the premises of Robertson, with 
a woman who lived in a house in his yard, and being by 
Robertson rebuked for the use of coarse language snapped 
a pistol at him. He was drunk, but to what degree is not 
shown. Robertson retreated into his house, shutting the 
door, which was shoved open by the defendant ; and after 
he got in the house the pistol was taken away from him 
by his brother, Willis Mayfield. 

The court charged the jury generally, with reference to 
the offense, in a manner unobjectionable, and directly in 
reference to the law of the case, as presented by the evi- 
dence, as follows: “And malice is implied by law from 
any deliberate cruel act committed by one person against 
another suddenly, without any considerable provocation.” 














..« «bound to prove an allegation to its full extent in refer- 


., , affirmed. 
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And again: “The fact that he was drunk or intoxicated 
will be no excuse or justification for his acts when in that 
condition.” These two propositions presented two gen- 
eral rules of law correctly, and there was no evidence in the 
case exhibiting any cirenmstances which required the court 
to explain what sort of provocation would rebut the pre- 
sumed evidence of malice, or to explain under what state 
of circumstances the drunkenness of the defendant might 
be considered by the jury in determining the state of 
mind, as to deliberation, or the want of it, when the act 
was done. It was not error, therefore, to refuse to give 
any further charge tending to palliate the offense, and 
especially those which were asked, relating to want of 
malice and to drunkenness. 

When the court has charged the law correctly in refer- 
ence to the facts of the case as proved, it is not error to 
refuse to modify the charge to adapt it to a lower grade of 
offense, when there are no facts in evidence applicable to 
such charge in the modified form. 

As to the witness not swearing what was expected of 
him, it was not shown that upon another trial any witness 
could prove any more than he did to show that the pistol 
was not loaded, nor attempted to be shown in any form 
whatever. : 

Another objection was, that the court admitted evidence 
to show that the pistol was only snapped, whereas it was 
charged in the indictment that it was discharged at Rob- 
ertson. It is not shown in the statement of facts, or in a 
bill of exceptions, that the admission of that evidence was 
excepted to by the defendant. Nor is it perceived how it 
could have been properly objected to, for the State is not 













































































|.7.ence to the use made of the pistol, especially when it was 
unnecessary to have made the allegation at all. 
_»« Finding no material error therein, the judgment is 















AFFIRMED. 
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J. Poweth v. Tue State. 


THEFT—DECLARATIONS OF ACCUSED.—The declarations of a party 
after the commission of au offense, or after he is found with the 
property in possession, are not evidence in his favor. 


AppEAL from Smith. Tried below before the Hon. M. 
H. Bonner. : 


F. M. Hays, for appellant, cited Herber v. The State, 7 
Tex., 69; Thurman v. The State, 33 Tex., 684; Gardiner 
v. The State, 33 Tex., 692. 


A. J. Peeler, Assistant Attorney General, for the State, 
cited Paschal’s Dig., art. 2440, and note; Paschal’s Digest 
of Decisions, § 11257; Tharp v. The State, 28 Tex., 269. 


IneLanp, AssoctateE Justice.—The appellant was in- 
dicted for the theft of two hogs, the property of Nelson 
Burns. 

There was a verdict of guilty, and his punishment fixed 
at forty-eight hours confinement in the county jail and a 
fine of twenty-five dollars. 

There was a motion for a new trial, which was overruled, 
and defendant appealed. 

The appellant’s counsel assigns for error the fact that 
the court did not charge the jury as to the difference be- 
tween trespass and theft. The charge of the court, is a 


very full and fair one. The defendant’s counsel asked no 


charge. If the charge of the court was not as full as it 
should have been, in the opinion of defendant, he should 
have asked additional charges, and, having failed to do so, 
he has no grounds of complaint. (O’Connell v. The State, 
18 Tex., 363.) 

The refusal of the court to grant a new trial is also as- 
signed as error. 
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In the motion for a new trial the appellant assigns the 
refusal of the court to allow him to give in evidence his 
own declarations as to his ownership of the property after 
it was found in his possession. 

We are not informed of the ruling of the court on that 
point in any other way than the allegation in the motion 
for a new trial. There is no bill of exceptions or inform- 
ation anywhere in the record of such ruling. 

Had a bill of exceptions been saved, however, to such 
ruling, it could not have availed the appellant. 

The declarations of an accused party, uttered at the time 
of the commission of an offense, forming a part of the res 
gesie, may in some cases be given in evidence by himself, 
for the purpose of showing the motives that actuated him; 
but the declarations of a party after the commission of an 
offense, or after he is found with the property in posses- 
sion, are not evidence in his favor. (Scroggs v. The State, 
88. & M., 722; Noys v. Ward, 19 Conn. 250.) 

This is a case of conflict of evidence, and the matters in 
issue having been fairly submitted to the jury, we cannot 


say that their finding is clearly wrong, and the judgment 
must be affirmed. 
















AFFIRMED. 
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1. CONSTITUTIONAL LAW—CONSTRUCTION.—When a discretion is con- 
fided to any one branch of the government, a decision by that depart- 
ment upon such matter cannot be questioned or revised. 

2. SAME—CRIMINAL CoURTS.—Under the constitutional provision that 

**the legislature may establish criminal courts in the principal cities 

within the State with such criminal jurisdiction, coextensive with the 

limits of the county wherein such cities may be situated, and under 
such regulations as may be prescribed by law,”’ the legislature had 
the power to create a criminal court for the city of Tyler, in Smith 
county, with exclusive jurisdiction over felonies. 
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. SAME.—The citizen has no vested right in any particular court in which 
to be tried for an offense or mode of procedure in such prosecution. 

. SAME.—AII mere remedies are objects of legislative control, subject ‘ 
in eriminal prosecutions that they be equally speedy, efficacious, 
public, and not more burdensome than those existing at the date of 
the commission of the alleged offense. 

. JURISDICTION OF CRIMINAL COURTS extended as well to cases re- 
moved by change of venue as those originating in the county over 
which such courts had jurisdiction. 

. MISCONDUCT OF JURY—CONVERSATIONS.—The ground for new trial 
** where a juror has conversed with any person in regard to the trial ”’ 
cannot be held to exist unless such conversation was calculated to 
impress the case Npon the mind of the juror in a different aspect 
from that made by the evidence, or calculated to result in harm to 
the party on trial. 

. SAME—USE OF INTOXICATING LIQUORS BY JURORS.—leld, That the 
introduction of four or five bottles of whisky into the jury-room 
and their use by the jurors, is such a use of intoxicating liquors as 
to vitiate a verdict found by such jury. 

. CONDUCT OF PROSECUTING OFFICERS CRITICISED.—Where, by the 
artifice of the prosecuting officers, a defendant has been induced to 
go to trial on the impression that important witnesses for the State 
were absent, when, in fact, they were present and concealed by the 
officers conducting the prosecution, and injury has arisen therefrom, . 
a new trial should be granted. 


AppgaL from Smith. Tried below before the Hon. J. L. 
Camp, judge of the Criminal District Court for the city of 
- Tyler. 

S. W. Marsh was indicted in the District Court of Rusk 
county for an assault on one Greenwood, in the town of 
Mount Enterprise, in said county, on the 23d day of Octo- 
ber, A. D. 1871, with the intent to murder him, the said 
Greenwood. The venue of the suit was changed to the 
District Court of Smith county, and the case placed on the 
criminal docket of the District Court of said last mentioned 
county. 

After remaining on the criminal docket of the District 
Court of Smith county several terms, and until after the 
creation of the criminal court for the city of Tyler, in 
Smith county, it, together with the other criminal cases on 


- 
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the criminal docket of the District Court of Smith county, 
was transferred to the criminal court for the city of Tyler. 

At the July term, 1875, of the criminal court, the case 
was called for trial. 

The facts are substantially as follows: Barthold, a wit- 
ness for the State, testified that he knew appellant, and 
Griffin, Gaddy, and Greenwood; that appellant and Griffin 
_had a quarrel in the town of Mount Enterprise, in Rusk 
county, in the evening of the day on which the shooting 
took place, a few hours before the shooting occurred; that 
about dark, after witness had closed his business house and 
gone home, he heard the report of one or two firearms; 
looked out and saw two ladies going in the direction of 
appellant’s store, whom he took to be appellant’s wife and 
daughter; that he then heard the reports of a number of 
guns and pistols, but saw no one but a negro standing in 
front of appellant’s store; that he did not know who did 
the shooting, but that next morning he saw a number of 
bullet holes in the front part of appellant’s storehouse. 

Ross, a witness for the State, testified that he lived in 
Mount Enterprise, Rusk county ; was standing in the gal- 
lery of Norvell’s store, in the month of October, 1871; 
heard loud talking; recognized the voice of appellant, and 
saw him walking in the direction of Griffin, Gaddy, and 
Greenwood, who were in the street at the time;.that ap- 
pellant approached near to where they were, and turned 
and walked in the direction of his store; that he then 
heard the report of two guns, and saw the blaze of the 
guns, but did not know who fired fhe shots; that there 
was then a good deal of shooting, but that he could not 
tell who shot, and that next morning he saw thirty or per- 
haps forty shot-holes in the front part of appellant’s house. 

Griffin, a witness for the State, testified that he lived 
three or four miles from Mount Enterprise; had a grocery 
store about fifty or seventy-five yards northeast from ap- 
peliant’s business house; was in Mount Enterprise in the 
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month of October, 1871, and that about dusk witness, 
Gaddy, and Greenwood were in the street preparing to go 
to a show; that appellant came up to them in an excited 
manner, and Greenwood asked him if he wanted to seare 
anybody or wanted a row with any one, and that appellant 
remarked, ‘‘come on and [ will get you;” that appellant 
walked to his store, about thirty steps distant, and got his 
gun and fired at witness; that witness jumped behind a 
house that was near to him and at the same time heard the 
fire of another gun, but did not see at whom it was fired; 
that witness had a pistol and began to fire at appellant's 
house from behind the house where he was standing, and 
emptied his pistol in that direction; that he had no gun at 
the time, but went and got one immediately, and fired it 
also in the same direction; that neither Greenwood nor 
Gaddy was armed so far as witness knew; that they did 
not have guns or any weapons that were visible; that wit- . 
ness saw Greenwood and Gaddy after the firing was over, 
and that both of them were wounded; that Greenwood 
was shot in the thigh, and that he saw the wound and 
blood; that if any persons shot besides himself and appel- 
lant, as above stated, he did not see them; that witness 
and seven or eight other persons were going to a show 
that evening at Shiloh Church, about four miles distant; 
that he, Greenwood, and Gaddy were going after their 
horses and had bridles in their hands; that at the time of 
the shooting Gaddy and Greenwood were rather in front 
of appeliant’s house, about thirty steps distant therefrom ; 
that witness did not know that there was a show that 
night, but understood from others that there was to be one; 
that he did not know what kind of a show it was; that he 
had no intention of attacking appellant then or at any other 
time; that the stable where they were going after their 
horses was east of witness’s grocery, and that appellant’s 
storehouse and residence are southwest from witness’s 
grocery; that there was a trail leading directly from wit-- 
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ness’s grocery to the stable, and that witness and appellant 
had a quarrel two or three hours before the shooting about 
a bale of cotton. 
Gaddy, a witness for the State, testified that he lived 
near Mount Enterprise, in Rusk county; that on the even- 
_ing of the difficulty he was in the grocery store of the wit- 
ness Griffin; that witness, Griffin, and Greenwood started 
to the stable to get their horses to go to the show; that 
when they got in about thirty yards of appellant’s place of 
business appellant came meeting them in an angry man- 
ner, carsing, &c.; that Greenwood asked appellant if -he 
wanted a row; that appellant replied, “ come on and I will 
get you,” and went in the direction of his store; that reach- 
ing the door he got a gun, pointed it in the direction of 
Griffin, and fired; that Griffin immediately got behind a 
house, and appellant immediately fired the other barrel of 
his gun at witness and Greenwood; that a shot struck wit- 
ness on the thigh and he fell instantly, and looking around, 
saw Greenwood on the ground two or three steps from 
him; that Greenwood received a flesh wound in the thigh; 
that witness’s skin was not broken by the shot that struck 
him, for the reason that it struck his knife in his pocket; 
that in about fifteen seconds after witness and Greenwood 
were shot several guns were fired—about twenty or thirty; 
that witness and seven or eight persons were going to the 
show that night, and that witness is now a minister of the 
Gospel, but was not at the time of the difficulty. 

The jury found the defendant guilty, and assessed his 
punishment at two years in the penitentiary. 

Appellant filed a motion for a new trial on the grounds 
of newly-discovered evidence, misconduct in the jury, that 
the verdict was contrary to the law and the evidence, and 
that appellant was decoyed into a trial in the absence of 
his witnesses by the trickery and artful management of the 
aitorney assisting in the prosecution, and of the witnesses 
Griffin and Gaddy, and in consequence thereof did not 
have a fair and impartial -trial. 
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The particular acts of misconduct in the jury relied on 
to obtain a new trial in the court below, are: That the 
jury, during their retirement, procured and drank four or 
five bottles of whisky, and that one of the jurors spoke to 
a person outside of the jury room, from a window, in refer- 


ence to the case on which they were deliberating. In sup- 
port of this ground of the motion, appellant read the 
aftidavit of two of the jurors, the foreman, W. B. Batler, 
and Wilson Adams. They state that the jury drank four. 
or five bottles of whisky during their deliberations on the 
case, and that it affected one of them so as to cause him to 
Jeap and dance about the room, and that some one 
from the outside spoke to one of the jurors, sitting in 
a window of the jury room, and asked him how long the 
jury would be out, and that the juror replied, during the 
year 1875, unless he got his verdict, which was for seven 
years’ imprisonment in the penitentiary. 

In support of the deposition of the two jurors, appellant 
read the deposition of Sum Taylor, who swore that he pro- 
cured two bottles of whisky for one of the jurors of the 
name of Branch, in the day-time, and a bottle of whisky ° 
for another juror at night, that he was directed to have 
charged to the juror W. L. Butler. The district attorney 
read the depositions of nine of the jurors, in which they 
state they drank no whisky, nor saw any of the others 
drink any, and that neither one of them heard the conver- 
sation from the window of the jury room spoken of, nor 
know of any of the others hearing it. 

The district attorney also read the affidavit of the officer 
in charge of the jury, which, in reference to the whisky 
drinking by the jury, and the conversation by the juror 
with a person outside the jury room, is, in substance, that 
if these things occurred he knew nothing of their occur- 
rence, but thought he weuld have known of them if they 
had occurred. He also stated that he gave one of the 
jurors of the name of Weaver a drink of brandy, on his 
complaining of being unwell. 
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Appellant also read the affidavit of the district clerk 
Burns, and his deputy, Letchworth, to show that Berry 
Green, one of the jurors, told them after the trial that he 
had taken a drink of brandy whilst the jury were in the 
jury room deliberating on the case, and that the jury had 
played games of cards and other games, and had acted in 
a very disorderly manner whilst in the jury room. 

The jurors Weaver and Green are among the nine jurors 
who swore they drank no whisky in the jury room, and 
saw none of the others do so. 

The artifice complained of on part of the prosecution 
and relied on in motion for new trial is as follows: A. M. 
Murphey stated under oath that “on the morning of the day 
on which the trial of appellant was commenced he was at 
the: railroad depot in the city of Tyler, where the train 
from Troupe stops; that he there met the assistant prose- 
cuting attorney, and Barthold, Ross, Griffin, and Gaddy, 
the witnesses for the State in said case, all of whom had 
just arrived on the train; that affiant spoke to the assistant 
prosecuting attorney, with whom he was well acquainted, 
and that he immediately took affiant aside and asked him 
confidentially, impressing him with the fact that the in- 
quiry was confidential, to inform him where appellant was 
stopping at in the city of Tyler; that witness informed 
him that he believed defendant was stopping at the Fergu- 
son House, situated in the northwest corner of the public 
square of the city of Tyler; that affiant, said prosecuting 
attorney, and the said witnesses for the State walked in com- 
pany toward the public square, affiant and said prosecuting 
attorney conversing about defendant’s case, affiant saying 
to said attorney that defendant intended to try his case, 
and said attorney saying that he would not do so if he 
found ont that the said four witnesses for the State were 
present; that when they arrived at the hotel kept by Mrs. 
Henry, on the southeast corner of the public square, be- 
tween the Ferguson House and the depot, afliant came to 
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a halt, and said attorney asked him who kept that house, 
and that he replied, Mrs. Henry; that said attorney then 
requested said witnesses, Griffin and Gaddy, to go into 
Mrs. Henry’s hotel and remain there, and not to be seen 
by defendant until the trial commenced, or until said at- 
torney reported to them; that they, Griffin and Gaddy, 
went into Mrs. Henry’s house, and affiant, said attorney,. 
Barthold, and Ross walked on together in the direction of 
the Ferguson House until they arrived at the jewelry store 
of affiant on the public square, where affiant stopped, and 
said attorney, Barthold, and Ross went on to the Ferguson 
House, where defendant was stopping, and stopped there 
also, and that affiant was fully impressed by the manner 
and words of said attorney that his object was to conceal 
from defendant the fact of the presence of the witnesses, 
Griffin and Gaddy, and to induce him to believe that the 
witnesses, Barthold and Ross, were the only witnesses for . 
the State present, for the purpose of decoying defendant 
into a trial, under a misapprehension of his situation.” 
From a statement of the district attorney on the record 
it appears that when appellant’s case was first called, in 
the forenoon of the day on which the trial commenced, 
the State, represented at the time by the district attor- 
ney and the assistant prosecuting attorney, announced 
not ready for trial; that defendant’s counsel insisted on a 
strict showing for a continuance, and that the court gave . 
the State until two o’clock in the afternoon to prepare the 


showing, and that on the case being called again at two 


O'clock the State withdrew the application for continuance 
and announced ready for trial. The district attorney dis- 
claimed knowledge of the facts alleged by defendant. 

The record also contains the affidavit of Mrs. 8. E. Marsh, 
wife of the accused, to very important facts in her knowl- 
edge. For want of her testimony defendant would not 
have gone to trial had he known of the presence of the 
witnesses Griffin and Gaddy. 
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The motions were overruled, and defendant appealed. 
Jones Henry, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 
City criminal courts, being expressly authorized by the 
Constitution, (Art. V, sec. 1,) are not mere creatures of 
legislative enactment, nor are they inferior to the District 
Courts. Their jurisdiction is limited, in that they take 
cognizance of criminal cases only, but within the sphere 
of their jurisdiction they are of equal dignity with the 
District Courts. 
Section 7 of Art. V, which declares, that the “ District 
Yourt shall have original jurisdiction in all criminal cases,” 
is to be construed in connection with section 1 of the same 
article, which provides for the establishment of criminal 
courts, with such jurisdiction “as may be prescribed by 
law.” If there were a conflict, the special provision should 
prevail over the general one. (Warren v. Shuman, 5 Tex., 
441.) But there is none, for it is clear that the quan- 
tity of jurisdiction, whether exclusive or concurrent, is 
left entirely to legislative discretion. The only exclusive 
jurisdiction expressly vested by the Constitution in the 
District Courts is in relation to matters of probate. (Art. 
V, sec. 7.) Even magistrates, which are spoken of in the 
Constitution as inferior to the District Courts, may be 
given concurrent jurisdiction with them in cases of felony. 
(Johnson v. Happell, 4 Tex., 96; Clepper v. State, 4 Tex., 
242; Ex parte McGrew, 40 Tex., 472.) The chief object in 
making the territorial jurisdiction of city criminal courts 
coextensive with the limits of the county, instead of the 
city, was to supersede the District Courts in the criminal 
business of the entire county. It was designed to relieve 
the District Court of criminal business, and enable it to give 
its whole time to civil matters. This is better attained by 
vesting exclusive jurisdiction, and avoiding the expense of 
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two courts for the same purpose, to say nothing of con- 
flicts of jurisdiction which might arise. If, however, the 
District Court cannot be deprived of its whole criminal 
jurisdiction—this, has not been done—it still has cogni- 
zance of misdemeanors, the criminal court, in this case, 
having exclusive jurisdiction of felonies only. As to such 
exclusive jurisdiction, if the Legislature could not confer 
this, the act would not divest it of all jurisdiction because 
unconstitutional in part. (Cooley’s Const. Lim., sec. 177, 
et seq.; 33 Ind., 418.) But, whether exclusive or concur- 
rent, the criminal court had the power to try this case. It 
-was pending in the District Court at the time the criminal 
court was established, and was transferred in conformity 
to the 7th section of the act establishing it. There is no 
express requirement that the case shall originate in the 
county, and the inhibition, if it exist, is implied from the 
words “ coextensive with the limits of the county.” These 
refer to the territorial limits in which the criminal court 
is to exercise its jurisdiction, and not to the quantity or 
character of jurisdiction within such territory. They do 
not take away the power to try any particular character of 
ease. The accused and his case, being within the juris- 
diction of the criminal court, it was competent for the 
Legislature to direct him to be tried by said court, unless 
he had a vested constitutional right to be tried by the Dis- 
trict Court exclusively. He had no such right. (Cooley’s 
Const. Lim., sees. 272, 273, and notes; 1 Bish. Cr. Law, 
sec, 280; 1 Bish. Cr. Prac., sec. 115, note 3.) The venue 
in a criminal case may be changed after the offense is 
committed. (Gut v. The State, 9 Wall, 35; Lewis & Nel- 
son’s Appeal, 67 Pa. St., 153.) 

There is nothing in the Constitution of this State guar- 
anteeing a trial in any particular county, or in any partic- 
ular court. The Constitution, Art. XII, sec. 10, provides: 
“The Legislature shall provide for a change of venue in 
civil and criminal cases.” No particular court is here 
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mentioned, and upon what principle can it be contended, 
that in criminal cases, the most important of all, pending 
in criminal courts, the establishment of which is expressly 
provided for in the same instrument, the accused is to be 
denied the inestimable privilege of securing a fair trial? 
In a cause pending in the criminal court of Smith 
county, the venue, except in the particular case mentioned 
in section 11 of the act, must be changed to some adjoin- 
ing county, &. Would it be unconstitutional to authorize 
such change, and shall all persons indicted in criminal 
courts be forced to trial in counties in which there may 
be prejudice against them? &c. The act establishing the 
criminal court (secs. 1 and 6) fully authorizes such change 
of venue by giving it all the powers possessed by the Dis- 
trict Courts and judges, and by making applicable to it 
the Criminal Code and Code of Criminal Procedure. It 
is immaterial in this case, however, whether a change of 
venue could be made directly to the criminal court or not. 
The venue was changed to the District Court, and the case 
pending there some time before the case was transferred. 
As sustaining my views on the validity of the transfer in 
this case I refer to Commonwealth v. Hipple, 69 Pa., 9; 
Price v. The State, 8 Gill, (Md.,) 295; Hopkins v. Com., 3 
Met., (Mass.,) 460; Brien v. Com., 5 Id., 508; Webster v. 
Com., 5 Cush., 386; Thomas v. The State, 5 How., (Miss.,) 
20. Whether the Legislature had the power arbitrarily to 
direct the transfer or not, it was made, and if it was com- 
peterit for the criminal court at all to take cognizance of 
the case, its judgment is valid. It may be that the Dis- 
trict Court could not have been compelled by mandamus or 
otherwise to relinquish its jurisdiction or control over the 
case, and yet, having done so, the transfer to and acquisi- 
tion of jurisdiction by the criminal court is legal. Espe- 
cially is this so when no objection was made and no plea 
to the jurisdiction interposed, as required by law. (Pas- 
chal’s Dig., arts. 2951, 2952, 2953, 2966.) The exception 
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to the indictment was worthless, also the motion in arrest, ° 
unless the court was wholly without jurisdiction. Read, in 

connection with Paschal’s Dig., art. 2966, 1 Bishop’s Cr. 

Prac., sec. 123, as to waiver of right in pleading. As to 

the grounds for a new trial : 

Newly-discovered evidence: Nearly five years had elapsed 
since indictment. During the whole time defendant has 
been out on recognizance. It is not stated that there is 
any probability of securing attendance of the witness. 
The evidence, if material, would only go to impeach the 
State’s witnesses, and, if true, w: uld not likely change the 
result. (Paschal’s Dig., art. 1470, and note.) 

Conversing with juror: The question asked and the an- 
swer of the juror cannot be tortured into the statutory 
ground of “ conversing with any person in regard to the 
ease.” (Paschal’s Dig., art. 3137.) 

Drinking liquor: Even if the weight to which they are 
entitled be not given to the aflidavits for the State, still it 
is not shown that any juror “ became so intoxicated as to 
render it probable that his verdict was influenced thereby.” 
(Paschal’s Dig., art. 3137.) 

Separation of jury: If the allegations on this point were 
true, it is not a statutory ground, nor is it shown that de- 
fendant has not received a fair trial. (Austin v. The State, 
42 Tex., 355.) 

Trick by concealing presence of witnesses: This is neither 
a statutory nor any other sort of ground. The defendant 
was out on recognizance, and, with his counsel, had every 
opportunity of learning whether the witnesses were pres- 
ent. He was anxious for a trial, and objected to a contin- 
uance by the State, except upon a strict showing, when he 
thought the State was uuprepared. He does not state that 


he asked Mr. Bagley or either of the persons whom he 
knew to be witnesses and who were stopping at the same 
hotel with him, whether the other witnesses had arrived 
or not. He does not state that a single person ever told 
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him they were not present or that Murphey had or had not 
informed him of the interview with Mr. Bagley. He 
knew that the district attorney represented the State, and 
was the only one authorized by law to represent the State, 
(Paschal’s Dig., art. 2496,) and yet he never approached 
him upon the subject. The statement of the district at- 
torney shows that neither he nor Mr. Bagley sought im- 
properly to decoy defendant into a trial. It was not their 
duty to defend, and especially were they justified in adopt- 
ing such course as, without doing anything improper, 
would result in bringing to trial one who had been indicted 
for nearly five years. The district attorney may in some 
eases refuse to state who or where his witnesses are. “Wit- 
nesses are sometimes killed and sometimes bribed. But 
eoncede that the defendant was misled upon the sup- 
position that two of the witnesses were not present: his 
course was plain; he should have applied for a postpone- 
ment or continuance. (Paschal’s Dig., arts. 2983, 2993; 
Hartless v. The State, 32 Tex.,88; Yanez v. The State, 20 
Tex.,656; Turner v. Morrison, 11 Cal., 21; Taylor v. Hur- 
tan, 11 How. P. R., 283; Gilbert v. The State, 7 Humph., 
§24; Gra. & Wat., New Trial, 1 vol., 894, ed seq.) 


“Inenanp, Associate Justice.—The appellant was in- 
dicted in the District Court of Rusk county, at the January 
term, 1872, for an assault on one Greenwood, with intent 
to kill and murder. In 1873 appellant made application 
for aud obtained a change of venue to Smith county. 

The record in the case was filed in the clerk’s office of 
the District Court of Smith county in March, 1873, and 
the cause was placed on the docket of that court. The 
cause stood on the docket of that court until the 8d day 
of March, 1875, when the same was, under an order of 
the District Court, “transferred to the Criminal District 
Court in and for the city of Tyler, Smith county, Texas, 
in accordance with an act to establish a Criminal District 
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Court in.and for the cities of Jefferson, in Marion county, 
Marshall, in Harrison county, Tyler, in Smith county, 
and Palestine, in Anderson county, and defining the 
powers thereof.” 

At the August term of the Criminal District Court of 
Smith county the appellant was tried, found guilty, and 
his punishment fixed at confinement in the penitentiary 
for two years. From this judgment the defendant has 
appealed to this court. The cause has been argued with 
unusual zeal and ability, both on the part of appellant 
and the State, and the importance of the questions in- 
volved has induced the court to give the case all the 
attention deemed necessary to a correct solution of the 
peints involved. 

It is claimed that the Criminal District Court had no 
power to try appellant, and we will first dispose of that 
question. 

Article V, sec. 1, of the Constitution, says that “The 
judicial power of this State shall be vested in one Supreme 
Court,-in District Courts, and in such inferior courts and 
magistrates as may be created by this Constitution or by 
the Legislature under its authority. The Legislature may 
establish criminal courts in the principal cities within the 
State, with such criminal jurisdiction, coextensive with 
the limits of the county wherein such city may be situ- 


ated, and under such regulations as may be prescribed by 


law, and the judge thereof may preside over the courts of 
one or more cities, as the Legislature may direct.” 

On the 18th day of February, 1875, the Legislature 
passed an act creating the Criminal District Court for the 
city of Tyler and Smith county, and other cities and coun- 
ties named in the act. (Gen. Laws, 1875, p. 45.) The 
first section of this act gives to the court created thereby 
original and exclusive jurisdiction in all felony cases and 
concurrent jurisdiction in misdemeanors, coextensive with 
the limits of the several counties where said courts may be 
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held. The judges thereof are invested with all the powers 
of judges of the District Courts. 

The same section provides that appeals from that court 
to the Supreme Court shall be had under the same rules 
and regulations as are now or may thereafter be provided 
by law for appeals from the District Courts. 

The sixth section provides that trials and proceedings 
shall be conducted according to laws governing the rules 
of pleading, practice, and evidence in District Courts, and 
the regulations of the Penal Code and Code of Criminal 
Procedure, and all other laws with reference to criminal 
practice, fines, forfeitures, and to grand and petit jurors, 
shall be applicable to said court. 

The seventh section provides that all criminal business 
pending in Smith and the other counties named shall be 
transferred to said criminal court at the first term thereof, 
and that after that date said criminal court shall have and 
exercise exclusive jurisdiction and control thereof the same 
as if originally instituted in said court. 

The eighth section provides that the judge of said court 
may exchange or alternate with any district judge in crim- 
inal matters. 

The ninth section provides that the clerks of the District 
Courts, where the criminal court may be held, and the 
district attorneys in such districts, shall be the clerks and 
district attorneys of the criminal courts. The salary is 
the same as that of district judges. The eleventh section 
provides for a change of venue to the District Court of the 
county, in case the judge is disqualified. 

It is insisted that the act creating the criminal court is 
in violation of the first section of the fifth article of the 
Constitution, because it attempts to divest the District 
Court of its jurisdiction in criminal matters. 

By reference to the article quoted, it will be seen that 
these criminal courts are to have such jurisdiction as may 
be provided by law, and in an effort to arrive at the cor- 
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rect meaning of an act of the Legislature, a constitution or 
an instrument of writing, it will not do to look at any par- 
ticular clause, section or article, but the whole instrument 
or act must be consulted. (Cooley’s Const. Limitations, 
57; Sedg. on Const. and Stat. Law, 237, 238; 1 Binn. R., 
601; Dwarris, 175-8.) 

If that clause giving to the District Courts original juris- 
diction in all criminal matters stood alone, there would be 
nothing to construe. It would speak for itself; but it must 
be construed in connection with the other provision, to’ 
wit: that these criminal courts are to have such jurisdic- 
tion within certain limits “as may be prescribed by law.” 

It must be borne in mind that the Constitution does not 
proprio vigore, create these criminal courts. It provided for 
their creation in case of necessity. It was necessary to 
create a tribunal with appropriate jurisdiction, and it was 
done in the creation of the District Courts. 

It is believed that it would not be difficult to demon- 
strate that these criminal courts may be invested by the 
Legislature with exclusive jurisdiction in all criminal mat- 
ters within their proper territorial limits, but as it is not 
necessary to a decision of this cause for us to decide that 
precise point, we leave it until it shall properly arise. 

The precise question for our determination here is, did 
the Criminal District Court of Smith county have jurisdic- 
tion to try this case ? 

[t is a principle that has become axiomatic that, when 
a discretion is confided to any one branch of the govern- 
ment, a decision by that department upon that partic- 
ular point cannot be questioned or revised. 

Tt follows, therefore,’ says Judge Cooley, “ that every 
department of government and every official of every de- 
partment may at any time, when a duty is to be performed, 
be required to pass upon a question of constitutional con- 
struction. 

‘‘Sometimes the decision when made must, from the 





Marca v. Tue State. [Tyler Term, 





Opinion of, the court. 





very nature of the case, be conclusive, and subject to no 
appeal or review however erroneous it may be in the 
opinion of other departments or officers. * * 

“Under every constitution cases of this description are 
to be met with, and though it will sometimes be difficult 
to classify them, there can be no doubt, when the case is 
properly determined to be one of this character, that the rule 
must prevail which makes the decision final.” (Cooley’s 
Limitation, 40.) 

These criminal courts are not inferior courts. They are 
in one aspect limited in jurisdiction. They are limited in 
that they take cognizance of criminal matters alone. They 
are, however, District Courts, qualified by the adjective 
‘‘criminal,” of equal dignity within their sphere with the Dis- 
trict Courts. They derive their being from the same high 
source, the Constitution. Nor ean it be said, because the 
act of the Legislature creating this court has declared that it 
should have exclusive jurisdiction in all felony cases, that 
this would divest it of all jurisdiction. A law is not 
necessarily void in all its parts because repugnant to the 
Constitution in some of its features. This is never the 
case unless the act would be inoperative without the 
objectionable part. (Commonwealth v. Clapp, 5 Ga., 100; 
Fisher v. McGirr, 1 Ga., 1; State v. Copeland, 3 R. L., 33; 
Armstrong v. Jackson, 1 Blackf., 874; Ely v. Thompson, 
8 A. K. Marsh, 70; Hamilton v. Dudley, 2 Pet., 526. 

The change of venue to Smith county was not sought 
on the ground of objection to the District Court in Rusk 
county, nor on account of any peculiar quality or mode of 
organization of the court in Smith county. It was a com- 
munity tainted, as alleged, by combinations and prejudices, 
from which the defendant sought to free himself. He 
sought no particular court. It was’a community in whose 
midst he could secure a fair and impartial trial that he 
asked for. | 

The mode of procedure, the structure of the courts, in 
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short, all mere remedies, are objects of legislative control, 
subject only to these limitations. 

The new remedy, tribunal, or mode of procedure, must. 
be equally speedy, efficacious, public, and not more bur- 
densome than those existing at the date of the commission 
of the offense. 

The citizen has no vested right in any particular court 
or mode of procedure. (Supervisors v. Briggs, 3 Denio, 
173; 4 Wend., 210.) 

On this subject Mr. Sedgwick says: ‘ To deny to the 
Legislature power to make such changes as the social or 
political condition requires would reduce us to a state of 
Chinese stagnation and immobility, and would be absurdly 
inconsistent with the condition of our country and charac- 
ter of our people.” (677.) 

Judge Cooley says, (page 361-2 :) 

“The right to a particular remedy is not a vested right.” 

“As a general rule, every State has complete. control 
over the remedies it affords to suitors in its courts. It 
may abolish one class of courts and create another.” 

This proposition, of course, must be understood with a 
due regard to the organic law. 

It was the design of the Legislature to avoid if possible 
the necessity of organization of grand juries in the Dis- 
trict Courts, where the criminal court is held. The juris- 
diction of the District Courts in misdemeanors was not 
taken away because these could be prosecuted without in- 
dictment. It is contended that the words “coextensive 
with the limits of the county ” preclude the idea that the 
criminal court could take cognizance of a cause, where the 
offense was committed in another county, even by change 
of venue. -The principal cities were the communities to 
be provided for, and in order to avoid misconstruction and 
give them the same jurisdiction exercised by the District 
Court, so far as territory is concerned, the words quoted 
above were added. 
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This is but an embodiment of the common law, for by 
that law a party was entitled to a trial in the county where 
it was alleged he had committed the offense. (Story on 
the Const., § 1781.) 

While that is the common law and is to be found in 
many of the Constitutions of the States, it has never been 
doubted that it was competent for the Legislature to pro- 
vide for a change of venue. (1 Bish. Cr. Pro., § 50.) 
But to give the words alluded to the construction con- 
tended for would cut off the right to a change of venue, 

We cannot believe that it was the intention of the 
framers of the Constitution to give to those words the con- 
struction contended for by appellant’s counsel, and with- 
out: extending these remarks on that branch of the case, 
we hold that the Criminal District Court for the city of 
Tyler and Smith county had jurisdiction of this case, and 
was competent to try the defendant. 

It is insisted that one of the jurors had a conversation 
with a man after the jury had the case submitted to it, and 
for that the new trial should have been granted. (Pas- 
chal’s Dig., art. 3137.) 

We are not prepared to say that the remarks that passed 
between one of the jurors and a man at Thompson’s beef 
market was such a conversation as was in the minds of 
the Legislature when that act was passed. 

It is believed that the conversation alluded to in the law 
must bea conversation calculated to impress the case under 
consideration upon the minds of the juror in a different 
aspect from the one made upon the mind from hearing the 
evidence in the court room, or of such a nature as caleu- 
lated to result in harm to the party on trial. 

The conduct of the prosecution is complained of. The 
law officer of the Government has, by an affidavit, excul- 
pated himself from blame in that matter, and it is possible 
that those assisting in the prosecution may also be able to 
free themselves from blame, but their exculpation is not 
to be found in this record. 
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This is not made a ground for a new trial, and we are 
not prepared to say, in view of the fact that no postpone- 
ment of the trial was asked when the two last witnesses 
made their appearance, that the judgment should be 
reversed on that ground, and we will content ourselves on 
this point by quoting from the Supreme Court of Tennes- 
see in the case of Curtis v. The State, (6 Cold. R., 9,) to be 
found in Cooley’s Const. Limitations, (31, note.) 

“Tt is the duty of the presiding officer to treat the accused 
with judicial fairness, and to inflict injury at the expense 
of justice is no part of the purpose for which he is chosen.” 

‘‘ Unfortunately, however, we sometimes meet with cases 
in which these officers appear to regard themselves as coun- 
sel for the complaining party rather than the impartial rep- 
resentative of public justice.” 

“But we trust it is not often that cases occur like a 
recent one in Tennessee, in which the Supreme Court felt 
called upon to set aside a verdict in a criminal case, where, 

y the artifice of the prosecuting officer, the prisoner had 
been induced to go to trial under the belief that certain 
witnesses for the State were absent when in fact they were 
present and kept in concealment by this fanctionary.” 

One of the grounds insisted upon for a reversal yet 
remains to be noticed, the improper use of intoxicating 
liquors by the jurors. The last cause for which a new 
trial may be granted, set forth in the 7th subdivision, Pas- 
chal’s Dig., art. 3137, is: “Or where any juror at any 
time during the trial, or after returning, may have become 
so intoxicated as to render it probable his verdict was in- 
fluenced thereby.” ‘But the mere drinking of liquor by 
a juror.shall not be sufficient grounds for granting a new 
trial.” 

The code was adopted after the decision of this court in 
Jones & Jones v. The State, 13 Tex., 168. 

That case reviewed the rule in some of the States on this 


subject, and the court finally adopted the rule laid down 
> 
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in Douglass v. The People, in New York, although that 
ease had been overruled. Without undertaking to lay 
down any rule on this subject for the guidance of future 
cases, we believe that the record in this case shows such 
an excess in the use of liquor that it calls for a reversal of 
the judgment. 

It would be difficult to say how much liquor a juror 
could drink without its influencing his verdict. While 
strong drink will make some persons gentle, even amiable 
and charitable, in others it arouses the worst passions of 
the human soul, rendering the whole mind a cauldron, re- 
gardless of human suffering and life, bent only upon de- 
struction, regarding neither friends, the partner of the 
bosom, nor his tender offspring. 

It is pretty clearly established that there were four or 
five bottles of liquor taken to the jury-room during the 
deliberations in this case. The affidavit of the nine jurors 
cannot be regarded as disproving this fact, and their affida- 
vit may fairly be taken as strengthening the idea that 
liquor was used to excess. If those nine knew nothing of 
it, it is the more probable that the others had more than 
is compatible with a correct administration of the law, and 
this may account for the jurors leaping and dancing. In 
order that we may not be misunderstood, we say that the 
conduct of the bailiff in charge of the jury in not reporting 
these irregularities to the court, the conduct of the jury 
in drinking and separating, and in listening and replying 
to remarks of a citizen, deserved condemnation and pun- 
ishment at the hands of the court below; and we hold that 
the excessive use of intoxicating liquors by the jurors en- 
titled the defendant to a new trial, and because of the 
refusal of the court to grant it the qongment is reversed 
and the case remanded. 


REVERSED AND REMANDED. 
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GeorGE Lunn v. THe Strate. 


1. INDICTMENT.—In an indictment for theft of four hogs it is sufficient 
to describe the property stolen as ‘* four certain hogs ;”* the identity 
of the hogs as the animals stolen is a question of evidence. 

2. PRACTICE.—When two distinct offenses are charged in an indictment 
or developed by the evidence, the district attorney should be required 
to elect on which of the charges he intends to claim a conviction, as 
soon as he has examined the witnesses far enough to identify the 
transaction, and in all cases the election must be made before the 
accused offers his testimony. 

3. SAME.—On the trial of a party indicted under the act of May 17, 1873, 
for theft of animals, it is necessary to prove the value of the prop- 
erty stolen in order to assess the punishment. 


AppreaL from Red River. Tried below before the Hon. 
James Q. Chenoweth. 


Gains & George, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Assocrate Justice.—The indictment in this case 
charges the defendant, George Lunn, with theft of four hogs 
of the value of five dollars each. The jury found the de- 
fendant guilty, and assessed his punishment at confinement 
in the penitentiary for one year. There was a motion in 
arrest of judgment and motion for a new trial, which mo- 
tions being overruled, the defendant appealed. | 

The grounds of the motion in arrest of judgment are: 1. 
Because the indictment does not charge any offense against 
the laws of the State. 2..The indictment is vague, uncer- 
tain, and defective. 3. The indictment does not sufficiently 
describe the property alleged to have been stolen. 

The indictment charges that ‘‘ George Lunn, feloniously, 
willfully, and fraudulently, did take, steal, and carry away - 
from and out of the possession of one Jo. C.. Ward four cer- 
tain hogs of the value of five dollars each,’’ &c. 

The property described is the subject of larceny, and with 
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reference to this case greater certainty was not required. (2 
Arch. Cr. Plead., 355.) The identity of the hogs as the 
property stolen is a question of evidence. (Ib., 390-3.) 

The first ground of the motion for a new trial is that the 
court erred in overruling defendant’s motion to compel the 
district attorney to elect upon which of the two alleged 
offenses developed by the testimony he would proceed, and 
in permitting the case to go to the jury upon evidence tend- 
ing to show the commission of two separate offenses. 

It appears from the recital in the bill of exceptions taken 
by the defendant on the trial that the motion was made after 
the State’s witness, John Ray, had testified that two of the 
hogs were stolen by defendant one day, and that the other 
two hogs were stolen two days thereafter. 

The general rule in felony, says Bishop, is that the court 
will permit the prosecutor to give evidence of only one felo- 
nious transaction. (1 Bishop on Cr. Procedure, sec. 457; 
2 Arch. Cr. Plead., 361.) . ; 

It appearing from the evidence that the hogs were not 
stolen at one time, but were stolen at distinct times, and 
each act of larceny being punishable as a felony, the evi- 
dence should have been confined to a single transaction. If 
more hogs than one were taken at the same time the taking 
was only a single transaction, and punishable as such ac- 
cording to the value of the property as being under or over 
twenty dollars. By article 766a it is provided that if any 
person shall steal any sheep, hog, or goat, he shall, if the 
value of the property stolen is twenty dollars or over, be 
punished by confinement in the penitentiary not less than 
two nor more than five years. If the value of property is 
under twenty dollars he shall be punished by imprisonment 
in the penitentiary for not less than one nor more than two 
years. (See act May 17, 1873, p. 80.) 

It is contended in behalf of the State that the objection 
arising upon the bill of exceptions is obviated by the charge 
of the judge, and that the jury found the defendant guilty 
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of only one act. The court charged the jury as follows: 
“Tf you believe from the evidence that.the hogs charged in 
the indictment to have been stolen,were stolen on two dif- 
ferent occasions, it will be sufficient for you to fix the value 
of the hogs stolen on one of the occasions proved.’’ 

The practice of the courts in the different States is far-from 
being uniform as to what time the election is to be made by 
the district attorney. 

In some of the States the prosecuting officer is required 
to make his election when he opens the case, and in other 
States the election must be made when he closes his evi- 
dence and before the defendant is called on to introduce his 
evidence. In other instances after all the evidence in the 
case has been closed the prosecuting officer is required to 
state on what particular charge or count he relies for a con- 
viction. In some cases the doctrine of election is held to be 
a rule of practice and to rest in the sound discretion of the 
court. 

The different views of the courts on this question are ex- 
amined by Bishop in the first volume of his Commentaries 
on the Law of Criminal Procedure, sections 460, 461, 462, 
and the notes referring to the cases of The People v. Cos- 
tello, 1 Denio, 83; The People v. Jenness, 5 Mich., 305, 
327; The People v. Hopson, 1 Denio, 574; Hughes v. The 
State, 35 Ala., 351, and other cases. 

This able jurist in a general summing up of cases on this 
subject expresses his own views, and says: “It is one which 
addresses itself chiefly to the judicial discretion of the indi- 
vidual judge who presides at the trial.’’ It is added ‘‘that 
as a.general fact justice is best promoted when the judge 
permits the witnesses to go far enough to identify particular 
transactions before compelling the election.’ 

In all the cases the prosecuting officer either selected one 
transaction where more than one was charged, or if he did 
not the court required it to be done at some stage of the 
trial or at the close of the evidence. 
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The prosecuting officer should not be required to make 
the election before he has examined the witnesses far enough 
to identify the transactions to which the testimony relates, 
without going into details. When this has been done the 
election should then as a general rule be made. 

We see nothing in the present case that would make it 
an exception to this general rule, and if in any case the par- 
ticular facts would make the case an exception to the rule 
calling for the exercise of discretion the election should be 
made before the defendant offers his evidence. This was 
not done in the case at bar; no election was made at any 
stage of the trial or at the close of the evidence. 

The witness Ray, who was shown to be an accomplice, 
was not corroborated by any evidence connecting the defend- 
ant with the theft. 

The value of the stolen property was not proved. This 
was necessary to assess the punishment. (See act of May 
17, 1873, Gen. Laws, p. 80.) . 
The judgment is reversed and case remanded. 


REVERSED AND REMANDED. 








J. A. Tuompson v. Dunn & Woopsury. 


VARIANCE.—In a suit for damages for killing animals the verdict will 
not be set aside on account of variance between the description 
of the property in the pleadings and that given by the witnesses on 
trial, if the description is such as reasonably should have satisfied 
the jury that the property described in the petition was the same 
attempted to be deseribed by the witnesses. 


AppkEAL from Harrison. Tried below before the Hon. M. 
D. Ector. 


James Turner, for appellant, cited the following author- 
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ities: Moore v. Anderson, 30 Tex., 224; Ector v. Wiggins, 
80 Tex., 55; Green v. Hill, 4 Tex., 465; Burnett v. Hen- 
derson, 21 Tex., 590; Hall v. Jackson, 3 Tex., 310; Park 
v. Glover, 23 Tex., 472; Guffey v. Moseley, 21 Tex., 409; 
Hunt v. Wright, 13 Tex., 549. 


George L. Hill, for appellees. 


Roserts, Curer Justice.—The appellant was sued by 
appellees in an action of damages for killing their mule, 
and a verdict and judgment was rendered in their favor 
against him. — 

The only questions raised in the motion for new trial and 
assignments of error are that the verdict of the jury was 
contrary to the evidence and contrary to the charge of the 
court, and because the plaintiffs failed to prove the loss of 
any such mule as is described in the petition. 

In support of the first ground, reliance is placed on the 
extravagant and contradictory evidence and improper con- 
duct of the principal witness who had the care of the mules. 
However weak, intrinsically, his evidence alone may be, it 
is substantially confirmed by the other witnesses, so as that 
it was established in evidence that the plaintiffs’ mule was 
found shot and died near the premises of the defendant ; 
that tracks of a horse or mule and blood was seen within 
his inclosure ; that the report of a gun was heard in or near 
the direction of his house the night the mule was shot, and 
also the sound of nailing was heard that night about his 
premises ; that a short time before there was a conversation 
between Thompson and the principal witness for plaintiffs, 
Fahey, which renders it probable that Thompson threat- 
ened to shoot. the mules, as stated by Fahey. The defendant 
did not offer himself as a witness to rebut this presumptive 
evidence against him, nor does any reason appear why he 
did not. The jury having concluded under such a state of 
facts that the defendant did shoot the mule, it was not 
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error in the court to decline to set aside their verdict on 
that account. _ 
The second ground of objection to the verdict is the al- 
leged variance between the allegations of the petition and 
the proof as to the identity of the mule that was shot, 
There is no question made as to the plaintiffs being the 
owners of the mule that was shot, but it is described in the 
petition as a ‘‘ large dark bay mare mule,’’ and one of the wit- 
nesses, Fahey, describes it as a ‘‘ large black mare mule,’’ and 
another witness describes it asa ‘‘ dark colored mare mule.” 
There was no objection on the trial to the admission of this 
evidence not tending to establish the identity of plaintiffs’ 
animal alleged to be killed by defendant, which was the 
object of its introduction. The evidence was satisfactory to 
the jury that the plaintiffs’ mule found shot was the same 
mule described in the petition. There is certainly not so 
wide a difference in description in calling an animal a large 
dark bay mare mule, which is proved to be a dark colored 
mare mule, as to enable the court to say that they are ne- 
cessarily not descriptions of the same animal and set aside 
the verdict of the jury. It is well known that the color of 
an animal is described differently by different persons. It 
need not have been alleged at all, and was only alleged by 
way of identity of the animal; and although it had been at- 
tempted to be described in a dozen different ways by as 
many witnesses, none of them exactly agreeing, still if 
their descriptions were such as reasonably should have sat- 
isfied the jury that the animal described in the petition was 
the same as that attempted to be described by the variant 
witnesses, it would be a sufficient identity of the animal. 

It is altogether different from the cases where there is a 
variance between the note or other instrument in writing 
as alleged, and as produced on the trial in evidence, and 
then objected to as inadmissible. 


The court did not err in declining to set aside the verdict 
on the ground of variance, 
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The charge of the court was correct in reference to the 
facts in evidence and the verdict was conformable to it. 
There being no error in the record the judgment is af- 


firmed. 
AFFIRMED. 





W. B. Borrts v. F. C. Marri. 


1. AGREEMENT OF COUNSEL—PRACTICE.—An agreement of counsel 
ambiguous in its terms, about the meaning of which the parties dis- 
agree, after it was filed, may be withdrawn by leave of the court 
upon a motion showing that it was made through mistake of the 
facts on the part of the party asking leave to withdraw. 

2, SAmE.—After granting leave to withdraw such agreement of counsel 
to one of the parties, it is not error to exclude it when offered in evi- 
dence by the other party. 


AppreaL from Van Zandt. Tried below before the Hon. 
M. H. Bonner. 


J. J. Hill, for appellant. 
No counsel for appellee. 


InELAND, AssocraTe Justice.—This suit was brought to 
recover a tract of land described in the pleadings. On the 
16th day of July, 1875, the attorneys for both parties made 
and filed in the cause an agreement about the heirship of - 
plaintiffs and other facts relied upon by plaintiff, and on 
behalf-of defendant it is stipulated that he went into posses- 
sion at a certain day and has remained in possession up to 
date. On the 17th day of July plaintiff filed a replication 
to defendant’s answer to meet the statute of limitations, al- 
leging that some of the plaintiffs were married women and 
minors. It appears from a bill of exceptions contained in 
the record that upon a question arising between the parties 
as to the legal effect of the agreement filed and as to what 
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it was designed to prove, and upon the court calling the 
attention of the parties to that disagreement, that plaintiff’s 
counsel remarked to the court that he desired to withdraw 
the agreement, but after a few minutes’ consultation with 
another attorney standing by he turned again to the court 
and remarked that ‘‘he would take back what he said about 
withdrawing the agreement.’’ Thereupon counsel for de- 
fendant gave notice to the court that he ‘‘ would ask to 
withdraw the agreement and abandon the same.’’ The 
judge below, in signing a bill of exceptions, states that this 
occurred on the 6th day of the month, and when the cause 
had been called up out of its order and submitted to the 
court, defendant insisting that it was to be submitted upon 
the pleadings as they stood when the agreement was filed 
and before the replication was placed on file. That the 
cause was then withdrawn from’ the court, and nothing 
more occurred until the 21st. The bill of exceptions recites 
that before the case was reached for trial defendant’s at- 
torney made a verbal motion to withdraw the agreement 
from the file, and this being resisted by plaintiff, the court 
ordered the parties to put their motion and the objections 
to it in writing, the court stating that from the grounds 
mentioned and what had occurred under the personal knowl- 
edge of the court he would sustain the motion. The cause 
was then passed, and on the 2d day of the third week the 
cause was regularly reached, when the parties announced 


ready for trial, no mention being then made of the motion 
or agreement. 


























Plaintiff offered the agreement in evidence, and upon 
objections it was ruled out. There is no statement of facts 
other than what is contained in the bill of exceptions. 

There was a judgment for defendant. It is insisted that 
the court erred in not allowing the agreement to be read. 
It is true that admissions of record are binding upon par- 
ties and may be invoked against them in a proper case ; 
but this must be understood to refer to admissions that are 
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properly in the record, and cannot properly be referabie 
to admissions contained in an agreement like the one under 
consideration. Parties here disagreed as to what was meant 
by the agreement, and it is not free from ambiguity. 

In the answer to the motion the plaintiff does not contro- 
vert the fact that the agreement does not speak the truth, 
but relies upon its being a written agreement, and that 
defendant’s counsel, in place of getting an advantage, as 
he thought he had, had found himself mistaken in the law 
arising upon the matters contained in the agreement. We 
believe that in a case like this, and especially after plain- 
tiff’s counsel had first asked to withdraw the agreement, 
that it was not error for the court to annul the agreement 
or allow the defendant to free himself from it, and after 
this had been done it was not error to refuse to allow it to 
be introduced in evidence. There being no error in the. 
judgment, it is affirmed. 

AFFIRMED. 





Tur Strate v. Ropert Pratt: 


INDICTMENT.—The addition of the name of the State, ‘* Texas,’’ to the 
conclusion of an indictment ‘*against the peace and dignity of the 
State ’’ will not vitiate the indictment. 


APPEAL from Delta. Tried below before the Hon. W. H. 
Andrews. 


A. J. Peeler, Assistant Attorney General, for the State. 
No brief for appellee. 


Roserts, Carer Justice.—The only exception to the in- 
dictment in this case is that it does not conclude ‘against 
the peace and dignity of the State’’ as required by the 
constitution. ' 
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Upon this ground the exception was sustained and the 
indictment was set aside by the court, as appears by the 
judgment rendered in the transcript. 

The indictment concludes ‘‘against the peace and dignity 
of the State of Texas,’’ as it is copied in the transcript. If 
the name of the State being added at the end of the sen- 
tence was held to vitiate the indictment, it is not perceived 
on what principle such a ruling could have been made, 
The name being added neither detracts from nor adds to 
the sentence, as the State whose peace and dignity are af- 
fected by the commission of the offense can possibly be none 
other than the State of Texas. It is simply useless without 
being noxious in the indictment. 


REVERSED AND REMANDED. 





Tue State v. 8S. J. Hunter. 


INDICTMENT—AGGRAVATED ASSAULT.—A charge in an indictment 
that an assault was committed ‘‘in a court of justice,’’ describing 
the court, is a sufficient allegation of an aggravated assault. 


AppraL from Hopkins. Tried below before the Hon. W. 
H. Andrews. 


A. J. Peeler, Assistant Attorney General, for the State. 
King & Payne, for appellee. 


Roserts, Curer Justice.—The indictment was set aside 
upon exceptions taken to it by the defendant below. 

It alleges that the defendant ‘‘ did in a court of justice, 
viz, in the court-house of Hopkins county, and State of 
Texas, at Sulphur Springs, the District Court of said coun- 
ty of Hopkins being then and there in session, unlawfully 
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make an aggravated assault upon one J. W. Strowd, with 
intent to injure him.”’ 

It is good for a simple assault, because it is unnecessary 
to state the instrument or means used in committing it. 
(2 Bishop, C. P., sec. 56; State v. Croft, 15 Tex., 576, 
and numerous cases since following that.) It is good also 
for an aggravated assault, because it alleges the assault- to 
have been committed ‘‘in a court of justice,’’ describing 
the court, when and where held, which is exactly in accord- 
ance with the code, which makes an assault aggravated 
‘‘when committed in a court of justice.’’ (Paschal’s Dig., 
art. 2150.) The court erred in setting the indictment aside. 
Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


E. L. Toutett v. Tue Strate. 


1, EVIDENCE—PRACTICE.—There must be legal and competent evi- 
dence pertinently identifying the accused with the transaction con- 
stituting the offense charged against him, to a degree of certainty 
greater than a mere probability or strong suspicion in order to 
convict. 

2. PRACTICE.—The provisions of the code impose upon the District 
Court in the first instance, and afterwards on the Supreme Court, 
the responsibility of determining whether or not there has been ad- 
duced before the jury a sufficient amount of legal and competent 
evidence to render it safe to allow the verdict to stand and become 
a precedent in the adjudication of offenses under the law. 


AppgaL from Hopkins. Tried below before the Hon. 
W. H. Andrews. | 
William Lynch and E. L. Tollett were jointly indicted 
for theft from a house. There was a severance, and Tollett - 
ras first put on trial and convicted. The conviction rests 
alone on circumstantial evidence. 
The main points relied on by the State were the identifi- 
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cation of a hat found where the theft was committed and 
identified by some of the witnesses as a hat belonging to 
Wm. Lynch, .and that appellant was in company with 
Lynch the evening preceding and the morning succeeding 
the theft. The presence of appellant and Lynch in the 
vicinity and their being together was explained by the evi- 
dence, which showed that they lived in the neighborhood 
at the same house and were working together. No articles 
of stolen property was ever traced to either of the defend- 
ants. There was no evidence that appellant was in the 
vicinity of the store at the time of breaking. The evidence 
showed that but one person was at the store, and one wit- 
ness, Martha Lynch, stated that the appellant was at her 
house from dark until two or three o’clock on the night of 
the breaking. The evidence showed that the store was 
broken into at twelve o'clock. 

The prosecution depended solely on the identification of 
the hat. The State’s witnesses who testified on this point 
derived their knowledge from casually seeing it worn by 
Lynch. One witness, James Garrett, testified that in the 
_ same neighborhood he had sold a number of hats of the 
same kind out of the same lot to different persons. It ap- 
peared that the witnesses for the State who identified the 
hat failed to recognize it as appellant’s hat when first 
shown to them. Other witnesses testified positively that 
the hat was not appellant’s hat. 


C. Payne and Samuel J. Hunter, for appellant. 
A. d. Peeler, Assistant Attorney General, for the State. 


LOBERTS, CuiEF Justice.—The defendant was convicted 
for stealing money and goods from a storehouse. 

The only one of the many grounds of objection set forth 
in the motion for a new trial which it is deemed necessary 
to notice is, that the verdict of the jury is not warranted 
by the evidence. 
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The deficiency in the evidence consists in not proving 
that anything was missed from the house, and that nothing 
that was in the house was traced with any reasonable cer- 
tainty to the possession of the defendant. The new. shoes 
that he had were proved to have been bought by his aunt 
from the same store, and the owners of the store, both 
being examined, did not disprove that fact. The value of 
no article alleged to have been stolen was proved, and there 
is no fact established which tended, with any reasonable 
certainty, to show that the defendant was at the store at 
the time it was entered by the thief. It is not sufficient 
that that fact was rendered probable only by his association 
and intimacy with another person whose hat was found in 
the store, even if it had been established without doubt 
that the hat belonged to such other person. It was not 
shown that two persons entered the house, or were near it, 
but one person having been seen escaping from the house. 

To sustain a conviction it should appear not only that an 
offense as charged has been committed, but there should 
also be proof tending to establish that the party charged 
was the person who committed it or was a participant in its 
commission to a degree of certainty greater than a mere 
probability or strong suspicion. There must be legal and 
competent evidence pertinently identifying the defendant - 
with the transaction constituting the offense charged against 
him. It is the duty of the court to require that such legal 
and competent evidence shall be adduced on the trial in 
omer to sustain a verdict of guilty. 

This is plainly deducible from our code, which prescribes 
as one of the grounds of new trial that ‘‘the verdict is con- 
trary to the law and evidence,’’ (Paschal’s Dig., art. 3137,) 
and also that ‘‘the Supreme Court may revise the judgment 
in a criminal action as well upon the law as upon the facts, 
but when a cause is reversed for the reason that the verdict is 
contrary to the weight of evidence the same shall in all cases 
be remanded for a new trial.’’ (Paschal’s Dig., art. 3210.) 


yy 
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These provisions impose upon the District Court in the 
first instance and afterwards on this court the responsibility 
of determining whether or not there has been adduced be- 
fore the jury a sufficient amount of legal and competent evi- 
dence as would render it safe to allow the verdict to stand 
and become a precedent in the adjudication of offenses under 
. the law. The performance of this duty on the part of the 
court is the exercise of a legal discretion and judgment as to 
what facts should be sufficient to rebut the legal presumption 
of innocence to which every one is entitled who is put upon 
his trial for an offense. 

We are of opinion that there was not sufficient evidence 
in this case to warrant the verdict of the jury. 


REVERSED AND REMANDED. 





WituraMm Youne v. Tue State or Texas. 


1. INDICTMENT.—It is no objection to an indictment in charging an 
assault with intent to murder that it also charged facts constituting 
an aggravated assault. 

2. CIRCUMSTANTIAL EVIDENCE.—See facts raising presumption suffi- 
ciently strong to warrant the jury in coming to the conclusion of 
the guilt of the accused. 


AppraL from Wood. Tried below before the Hon. Z. 
Norton. 

Indictment for assault, with intent to kill and murder, 
and for aggravated assault. 

On the trial George Williams, for the State, testified as 
follows: ‘‘On the 4th day of September, 1871, 1 was in 
the town of Quitman. I saw my brother, J. P. Williams, 
(sheriff of the county,) attempt to arrest one J. M. Brock, 
who was riding through town on horseback. Brock drew 
a pistol on the sheriff, and refused to be arrested. The 
sheriff then summoned Lee McMillan and myself to assist 
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him in making the arrest. Brock rode through town, 
going west to his house in the edge of town. McMillan 
and I went down west, and came up to Brock’s house from 
the south side. When I got within thirty yards of the 
house I saw the defendant Young standing near the corner 
of the smoke-house, with his gun in his hand. About this 
time the sheriff came up to the house, a little to my right. 
I saw the defendant level his gun at the sheriff, and I threw 
my gun down.on the defendant, when the sheriff ordered 
him not to shoot. The defendant then took down his gun, 
and stepped a few paces around the corner of the smoke- 
house, and in a few minutes (about five) a gun fired. I did 
not see Young at the time, but I saw the end of a gun and 
the smoke proceed from the gun. The smoke of the gun 
proceeded in the direction of the place where the sheriff 
stood, which was about fifty or sixty yards from the corner 
of the smoke-house. It was within carrying distance of 
the gun, which was a double-barrel shot-gun. After I 
heard the report of the gun, I saw the defendant run with 
his gun back into an old crib or stable, some thirty yards 
from the smoke-house.’’ 

Other witnesses testified to substantially the same facts. 
The defendant was convicted, and his punishment fixed at 
five years in the penitentiary. New trial being refused, he 
appealed. 


Banks & Wright, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant was eonvicted of 
an assault, with intent to murder. 
An exception was filed to the indictment, upon the 
ground that it charged two offenses, to wit, an aggravated 
assault upon the sheriff of Wood county, in the lawful dis- 
charge of the duties of his office, and also an assault, with 
intent to murder said sheriff, Williams. If in charging 
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the ‘higher offense the facts necessary to constitute the 
minor offense are set forth, it is certainly no good objection 
to the indictment, as done in this case. The record does 
not show that this exception was ruled on by the court. 

The only other objection was that the verdict was con- 
trary to the law and evidence. 

There is no direct evidence that it was the defendant who 
shot the gun from behind the house. It was sufficient, 
however, to raise a very strong presumption of that fact, 

‘which was not rebutted. The jury having come to the 
conclusion that he did it, we cannot say, from anything 
exhibited in the case, that they were not warranted in 
finding the defendant guilty.: 


Judgment affirmed. 
AFFIRMED. 





Tue Strate v. W. F. Perry. 


SELLING INTOXICATING LIQUORS.—Article 2076, Paschal’s Dig., mak- 
ing it a penal offense to sell intoxicating liquors in quantities of a 
quart or more and permitting the same to be drunk where sold, 
is*still in force, not being repealed by the subsequent statutes (Pas- 
chal’s Dig., 7708 and 7764) imposing a tax on selling liquors, and 
giving to the receipt of the sheriff and county treasurer the elfect of 
a license. 


AppraL from Gregg. Tried below before the Hon. Z. 
Norton. 

At the May Term, 1874, of the District Court of Gregg 

county the grand jury presented an indictment against W. 

+ F. Perry, charging that on April 15th, 1874, in said county: 

»eesaid Perry “did then and there unlawfully sell and was 

. concerned in selling a quantity of intoxicating liquors, to 

wit, one quart of whisky to one E. R. Davis without first 

having obtained a license therefor, and did then and there 
permit the same to be drunk’’ where sold. 
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Exceptions were sustained and the district attorney ap- 
pealed. 


A. J. Peeler, Assistant Attorney General, for the State. 


T. J. McCord, for appellee, cited Manning v. The State, 
36 Tex., 671; Wood v. Stirman, 37 Tex., 588. | 


GouLtp, Associate Justice.—The question presented in 
this case is, whether article 2076, Paschal’s Digest, mak- 
ing it a penal offense to sell intoxicating liquors in quan- 
tities of a quart or more, and permit the same to be drunk 
at the establishment where sold, is still in force. 

In Smith v. The State, 35 Tex., 132, it was decided that this 
article was ‘‘unrepealed and in-full force.’? In Manning v. 
The State, 36 Tex., 671, the court refer to the case of Smith 
v. The State, and again announce that this article is not re- 
pealed. These cases are conclusive of the question, unless 
the subsequent statutes which impose a tax on persons pur- 
suing the occupation of selling liquors in less quantities 
than a quart, and a smaller tax on those selling liquors in 
quantities of a quart or more, and giving to the receipt of the 
sheriff and county treasurer the effect of a license, have oper- 
ated a repeal. (See Paschal’s Dig., arts. 7708 and 7764.) 
It appears, however, that similar taxes discriminating in 
the. same way between these two occupations were imposed 
by the statute in force when the decisions above referred to 
were made; and so far as it affects this article of the penal 
code the variation in the form of the license is not believed 
to be material. (Paschal’s Dig., art. 7649.) Asan original 
question we would be unable to assent to the proposition 
that the reason of the law has ceased, or to arrive at the 
conclusion that it is no longer in force. Doubtless one ob- 
ject of the law was to compel those desiring to keep retail 
liquor shops or drinking houses to pay the larger tax which 
is imposed on such establishments. The distinction made 
between those selling in quantities less than a quart and 
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those selling in quantities of a quart or more is believed to 
be based on the essential difference that the former keep 
_ drinking houses and the latter are not supposed to do so. 
Because the indictment in this case was improperly set 
aside, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue State v. JAMES ELMORE. 


ASSAULT UPON A PERSON WHOSE NAME IS UNKNOWN.—An indict- 
ment charging an assault ‘tupon one , 2 freedman, whose 
name is to the grand jurors unknown,” is good. It is error to sus- 
tain exceptions to it for want of the name or description of the party 
assaulted. 





AppgaL from Delta. Tried below before the Hon. W. H. 
Andrews. 


_A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, AssoctaTE JusticeE.—The objections urged to the 
_ indictment in this case are not tenable. No good reason is 
shown why the indictment is not good. The party said to 
have been assaulted is described as ‘‘ one ———., a freed- 
man, whose name is to the grand jurors unknown.”’ 

We think it sufficiently appears that the assault was 
made upon a person, and if his name was not known to the 
grand jury it was competent to describe the party as is done 
in this case. 

It may be said that the name is necessary to enable the 
defendant to plead the judgment in bar to another prosecu- 
tion. To this it may be answered that indictments are not 
required, especially in misdemeanor cases, to be so minute 
as to dispense with other proof in pleading former convic- 
tion and acquittal. (Cochran v. The State, 26 Tex., 678 ; 
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Prior v. The State, 4 Tex., 383; Phillips v. The State, 29 
Tex., 235.) 
The court erred in setting the indictment aside, and the 
judgment is reversed. 
REVERSED. 





W. F. M. Broepen v. Tre Strate. 


UNLAWFULLY KILLING AN ESTRAY.—The gist-of the offense is the 
unlawful disposition of the estray, aud the venue should be laid 
where such disposition was made of the estray, not where it was 
estrayed, 


Apreat from Wood. Tried. below before the Hon. Z. 
Norton. 

Brogden was indicted, the charge being that he ‘‘ did 
unlawfully kill and dispose of a certain estray heifer, of a 
white-spotted color, of the value of five dollars, which said 
heifer had been taken up by him, the said Brogden, as an 
estray.’’ 

The defendant moved to quash the indictment because it 
did not show where the heifer had been estrayed. 

The motion was sustained, the indictment quashed, and 
the district attorney appealed. 


A. J. Peeler, Assistant Attorney General, for the State. 


Moore, Assocrate Justice.—The appellee was indicted 
under the act of February 12, 1858, (Crim. Code, art. 775a,) 
making it a misdemeanor for any one to unlawfully remove, 
sell, or in any other manner dispose of any animal which 
has been taken up by him as an estray. The gist of the 
offense in such cases is the unlawful disposition made of the 
animal. The venue should therefore be laid in the county 
where this unlawful act is done, and not in that where the 
animal is estrayed. 
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It is averred with sufficient certainty that the heifer was 
taken up by appellee as anestray. And to charge one with 
unlawfully killing an animal which he had taken up as an 
estray manifestly alleges an unlawful disposition of it and 
the manner in which it is done. 

For the error of the court in quashing the indictment the 
judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Tue Srate v. James A. GOLDMAN. 


1. ILLEGALLY PRACTICING MEDICINE.—An indictment for unlawfully 
engaging in the practice of medicine, must allege that it was done 
without 2 diploma, or without having a certificate of quaiification 
from some authorized board of medical examiners, as provided in 
the statute, (Paschal’s Dig., art. 7200.) or without having practiced 
five consecutive years in the profession ; and it must be alleged that 
the accused resided or sojourned in the county where such indictment 
was presented. 

2. ACT TO REGULATE THE PRACTICE OF MEDICINE.—The provisions 
of the act discussed and construed. 


Appeal from Wood. Tried below before the Hon. Z. 
Norton. 

The grand jury of Wood county, at the November Term, 
1874, of the District Court, presented an indictment charg- 
ing that ‘‘one Doctor Goldman did, on October 10, 1874, in 
Wood county, unlawfully engage in the practice of medi- 
cine in its various branches and departments as a means of 
livelihood, without first having attended a regular course 
of study and lectures at some regularly-established and well- 
conducted and accredited medical college, and received the 
degree of Doctor of Medicine, and without first having ob- 
tained a certificate of qualification from the board of medi- 
cal examiners in and for the said county of Wood, he, the 
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said Doctor Goldman, not then and there having been reg- 
ularly engaged in the general practice of medicine in said 
State of Texas for a period of five consecutive years in the 
county of Wood next before the finding of this indictment.”’ 

Exceptions were sustained to the indictment and the State 
appealed. 


A. J. Peeler, Assistant Attorney General, for the State. 


Moore, AssocraTs J ustice.—It was evidently the intention 
of the Legislature by the act to regulate the practice.of medi- 
cine, passed May 16, 1873, to prohibit all persons from en- 
gaging in the practice of medicine in any of its branches as 
a means of livelihood who have not attended a course of 
study and lectures in some regularly-established and well- 
accredited medical college, and received the degree of ‘* Doc- 
tor of Medicine,’ or who have not received a certificate of 
qualification from some authorized board of medical ex- 
aminers organized in pursuance of said act. But while the 
object and purpose of the act is plain and unmistakable, it 
must be confessed that it is most crudely and _ inarti- 
fisially drawn, and hence occasions embarrassment and un- 
certainty in its application and enforcement. That we may 
the more readily see how this should be done, it will be well 
to consider the purpose in view in the enactment of each of 
its different sections. 

Sec. 1 forbids all persons not having the required. qnal- 
ification prescribed by the law from practicing medicine in 
the State as a means of livelihood. 

Sec. 2 prescribes what must be done by those who are 
permitted to engage in the practice of medicine where they 
reside or sojourn, to establish their right to the privilege 
secured them by the law and secure immunity from the’ 
penalty for its violation. 

Sec. 3 provides for the organization in the several coun- 
ties in the State of boards of medical examiners for the ex- 
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amination and giving certificates of qualification to such 
persons as wish to engage in the practice of medicine, who 
have not attended a course of study and lectures and re- 
ceived the degree of ‘* Doctor of Medicine’’ from some well- 
accredited medical college. 

It is inferable from this section, which provides that in 
counties where no boards are formed, physicians practicing 
therein may apply to the nearest medical board to their re- 
spective counties, that applicants for certificates of qualifica- 
tion should apply to the boards of the counties in which they 
reside or sojourn when under the law it is necessary for them 
to procure a certificate. 

Sec. 4 requires the boards to meet semi-annually, that 
notice of the time and place of meeting shall be given, and 
also that any member may give a temporary license or cer- 
tificate. . 

Sec. 5 declares the violation of any of the provisions of 
the act to be a misdemeanor, and imposes a penalty for the 
offense, one-half of which is to be paid to the prosecutor 
and the other half to the county treasurer. It then pro- 
vides that nothing in the act shall be so construed as to 
apply to those who have been regularly engaged in the 
practice of medicine in this State, in any of its branches or 
departments, for a period of five consecutive years in their 
respective counties, nor to females who follow the practice 
of midwifery, strictly as such. 

The evident purpose of the law was to guard and protect 
the public from being imposed upon by empirics and quacks 
without knowledge or skill fitting them to undertake the 
important and responsible duties which are necessarily de- 
volved upon physicians, of whose qualifications and fitness 
for their discharge the general public are unable to judge. 
To do this it is required that all persons engaging in the 
practice of medicine in any of its branches, who had not 
been regularly in its practice in their respective counties 
for five years consecutively before the passage of the law, 
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should be accredited as qualified by having a ‘‘ diploma’”’ 
from a medical college, or a certificate of a board of medical 
examiners. LEither sufficiently attested the qualification of 
those to whom they are granted. They are in contempla- . 
tion of the law of equal weight as evidence of their fitness. 
When a party has received the degree of ‘‘ Doctor of Mcdi- 
cine’’ from an established and well-accredited college, no 
matter where he may go throughout the State or whatever 
may have been its date, he is not required to produce any 
other evidence of his qualification. So when he has been 
examined by an authorized board of medical examiners 
and has received a certificate of qualification, he is not re- 
quired to undergo a subsequent examination, nor furnish at 
any time any other additional proof of his qualification. 
That the public may know that those who offer to practice 
have the qualification required by law, and the more easily 
aud certainly to detect and punish such as undertake to 
practice without such qualification, it is required that all 
practitioners shall file with the clerk of the District Court 
of the county.in which they reside or sojourn a ‘‘ diploma’’ 
or certificate of qualification from some authorized board of 
examiners. 

It is a matter of doubt whether an indictment can be 
maintained for practicing medicine in violation of the pro- 
visions of this law,which does not substantially aver that 
the defendant had not, within twenty days from the date of 
his entering upon such practice, furnished to the District 
Yourt of the county where he sojourns or resides his ‘*‘ di- 
ploma’’ or ‘‘ certificate of qualification.’’ Evidently, if the 
indictment is framed upon the first section of the act, its 
negation of defendant’s qualification must be broad enough 
to meet its full requirements. In this respect the indict- 
ment in this case is fatally defective. The difference between 
it and the statute is obvious. The indictment charges that 
the defendant ‘‘ did then and there unlawfully engage in 
the practice of medicine, * * * * without first having 
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obtained a certificate of qualification from the board of med- 
ical examiners of Wood county,’’ while the statute forbids 
him from engaging in practice ‘‘ without having a certifi- 
cate of qualification from some authorized board of medical 
examiners, as hereinafter provided.’’ 

To harmonize the charge in the indictment with this 
section of the statute, it must be shown that before a phy- 
sician who has no ‘‘ diploma’’ can practice in any county 
in the State he must obtain a certificate from the medical 
board of that county, or if a board has not been organized 
in it, then from the nearest medical board to such county. 
But this is plainly at variance with the whole tenor and 
import of the law. Boards of medical examiners are to be 
organized in each county, and it may be those wishing to 
be examined were expected or even required to apply to the 
board in the county of their residence, still such boards are 
not local or county boards. Their certificate is evidence of 
qualification, like a diploma, throughout the State. It 
could not be supposed that the practice of all physicians 
would be confined to the limits of their counties, yet they 
are only required to file a ‘“‘diploma”’ or ‘‘certificate of 
qualification’’ in the county where they sojourn or reside. 
And admitting that the applicant must get a certificate 
from the board in the county where he resides when he first 
engages in practice, it is surely not contemplated that he 
will always remain in the same locality; still no provision 
is made requiring him to undergo re-examination and ob- 
tain another certificate in the county to which he removes. 
The most that is required of him in such case is that he file 
his ‘“‘diploma”’ or certificate of qualification with the clerk 
of the District Court of said county. And if he is even 
required to do this, it is not by the letter of the law, but 
must rather be inferred from its general import and the 
object sought to be accomplished by its enactment. 

Nor does the indictment allege that the defendant resides 
or sojourns in Wood county. He may, for anything that 
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appears to the contrary, reside in an adjoining county, have 
been examined and obtained a certificate of qualification 
from the board and filed it with the clerk of the District 
Court of said county, and, as alleged in the indictment, 
have entered upon the practice of medicine in Wood county. 
If so, he has not violated the law, and cannot be subjected 
to its penalty. 

The court did not err in quashing the indictment, and 


the judgment is therefore affirmed. 
AFFIRMED. 





JuLttIA CoLEMAN v. THE STATE. 


1. ACCOMPLICE—EVIDENCE.—The rule forbidding a conviction on the 
testimony of an accomplice, unless corroborated ‘* by other testimony 
tending to connect the defendant with the offense committed,”’ is, 
under the statute, positive and peremptory. 

2. DoMESTIC—THEFT.—A servant hired to wash clothes for one day 
and to iron clothes on the next, from the nature of the employment 
was a domestic servant, and when on trial for theft from the house 
in which she was so employed, it was error to refuse an instruction 
asked as to the mitigation of punishment in favor of a domestic. 


Appeal from Red River. Tried below before the Hon. 
James (. Chenoweth, Judge of the Criminal Court of the 
city of Clarksville. 

Julia Coleman, Jake Mitchell, and Emily Williams were 
jointly indicted for the theft of a pocket-book, containing 
money and notes, the property of and from the house of 
J.H. Masterson. The defendants, Coleman and Williams, 
were arrested, and asking a severance, Julia Coleman was 
put upon trial. Emily Williams was examined as a wit- 
ness for the State, and upon her testimony it was shown 
that she and defendant had been washing and ironing at 
Masterson’s, and on the second day of such employment 
witness, at request of defendant, had taken the pocket-book, 
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which had money, as described in the indictment, and notes 
in it; that witness delivered the pocket-book to defendant ; 
that on their way home Jake Mitchell joined them; that 
they had burned the notes at a log fire on their way home; 
that defendant kept all the money and gave witness the 
empty pocket-book, having offered her some of the money ; 
that she concealed the pocket-book. 

Masterson and others testified to Jake Mitchell’s confes- 
sions that the defendant, who was his mother, had the 
money; that Jake Mitchell had showed where the money 
was buried in the house of defendant; that all the money 
but some nickels had been found where Jake Mitchell told 
them the money was concealed. The notes were never 
found. It was in evidence that defendant and Emily Wil- 
liams had been engaged at work in the room from which 
the pocket-book was taken. 

Counsel moved to exclude the testimony of the witness 
Williams, because not corroborated by evidence connecting 
defendant with the theft. 

The court was asked to instruct the jury on the miti- 
gation of the punishment when committed by a domestic, 
which was refused, ‘‘ because there was no testimony to 
warrant it,’”’ 

Defendant was convicted, and her punishment fixed at 
two years in the penitentiary. Motion for new trial was 
overruled, and she appealed. 


W. J. Swain and S. A. Sims, for appellant, cited Pas- 
chal’s Dig., arts. 2381, 3118, 3126; 1 Greenl. Ev., secs. 31, 
214, 219, 233, 280; 1 Phil. Ev., p. 313; 2 Stark. Ev., secs. 
25 to 31; Draper v. State, 22 Tex., 400; Lopez v. State, 
34 Tex., 133; Hightower v. State, 29 Tex., 605; Ake v. 
State, 31 Tex., 416. . 


A. J. Peeler, Assistant Attorney General, for the State. 


Goutp, Associate Justice.—It is not enough that the 
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evidence of an accomplice be corroborated by other testi- 
mony as to one of several parties charged with the offense ; 
the confirmation should be ‘‘on some fact which goes to 
fix the guilt on the particular person’’ on trial. (Rex v. 
Wilkes, 7 Car. & P., 272; Rose. Cr. Ev., p. —; Paschal’s 
Dig., art. 3118; Aaeh: Cr. Prac. and Pl., p. 154; People 
v. Davis, 21 Wend., 313.) 

That the purse was found where the accomplice said it 
was concealed ‘‘does not affect the prisoner more than any 
one else.’’ (7 Car. & P., supra.) 

That another defendant disclosed that the stolen money 
was concealed on premises where he and Julia Coleman 
both lived, is a fact which may show the guilt of the party . 
making the disclosure, but does not of itself tend to show 
the guilty knowledge of the co-occupant of the premises, 
though that person. be his mother. It does not appear that 
Julia Coleman either knew or had opportunity of know- 
ing that the money was buried where it was. It does 
appear that Jake Mitchell, who made the disclosure, had 
such knowledge, and that sufficiently accounts for the fact. 
Had the property been found on defendant’s premises with- 
out the aid of Jake Mitchell, the case would be quite dif- 
ferent from that presented in the record. 

The rule of law forbidding a conviction on the testimony 
of an accomplice, unless corroborated ‘‘ by other testimony. 
tending to connect the defendant with the offense commit- 
ted,’’ is under the statute positive and peremptory. (Pas- 
chal’s Dig., art. 3118.) However much a jury may be dis- 
posed to credit the accomplice the defendant cannot legally 
be convicted unless the evidence of the accomplice be con- 
firmed in some material matter tending to show the defend- 
ant’s guilt. To allow convictions to stand where. the cor- 
roboration is only in immaterial matters, or in matters 
affecting other parties and not the party on trial, would be 
to violate both the letter and spirit of the statute and to 
disregard these precautionary rules which experienced and 
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wise jurists have deemed it necessary to adopt in order to 
guard against erroneous convictions based on evidence un- - 
reliable because coming from a corrupt source. (1 Greenl., 
sec. 381, note.) 

In this case neither the owner of the property alleged to 
have been stolen nor any one else save the accomplice 
proves that anything was stolen. It does not, however, 
become necessary to consider the effect of this failure. 

The court erred also in refusing to submit to the jury the 
question whether defendant was a domestic servant in the 
house from which the theft was charged to have been com- 
mitted. (Paschal’s Dig., art. 2372.) 

The evidence is that defendant had been employed on the 
next preceding day to work, and on the day of the alleged 
offense was employed to iron, and was engaged in ironing 
in the house and in the very room from which the purse 
was taken. The nature of her employment was such as to 
give her free access to the house, at all events during one 
day, and it is believed that she might be a domestic servant 
within the statute, although her employment was only for 
one or tio days. 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 


[Justice Reeves dissents as to the subject of corroboration. | 








R. 8. Vanwey et Au. v. THe Strate. 


RECOGNIZANCE—PRACTICE.—The recognizance in bailable cases of 
appeal to the Supreme Court, must name the offense charged in the 
indictment, or so describe it as that it may be identified as being the 
one alleged. 


Aprzit from Red River. Tried below before the Hon. 
James Q. Chenoweth. 


Vanwey v. Tue Strate. 





Opinion of the court. 





Clark S. Todd, for appellants. 
A.J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—The State, by her assistant 
attorney general, moves the court to dismiss the appeal in 
this case for the want of a sufficient recognizance. 

The indictment charges that appellant Vanwey and his 
associated justices, composing the County Court of Red 
River county, willfully neglected to publish in the Clarks- 
ville Times or in the Clarksville Standard a quarterly state- 
ment of the expenditures, assets, and indebtedness of the 
county commencing on the 31st day of December, 1873, and 
continuing three months, &c., as required by law. 

The first section of the act of March 8, 1873, makes it 
the duty of the County Courts to cause said statements to 
be published on the Ist day of July and the 31st day of 
December of each year; that in July to be made by posting 
at the door of the court house for two months, and that on 
the 3lst day of December once in the newspaper published 
in the county, having the largest circulation. 

In Vanwey’s recognizance it is recited that ‘‘ he is charged 
by bill of indictment with the offense of not publishing quar- 
terly report.’’ The same description of the offense is given 
in J. N. Peak’s recognizance. In the recognizance taken 
of W. W. Giddens, it is recited that ‘‘ he was charged with 
the offense of not publishing report,’’ omitting the word 
‘* quarterly.’’ 

The act of April 26, 1871, prescribes the form of a recog- 
“nizance in bailable cases of appeal to the Supreme Court, 
and provides that the Supreme Court shall not entertain 
jurisdiction of any case requiring a recognizance that does 
not substantially comply with the form. (Paschal’s Dig., 
arts. 6599, 6600. ) 

If it can be said that any one of the recognizances contains 
the charge of an offense, it is not identified by any name or 
by any description as being the offense charged in the in- 
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dictment. It may apply as well to the July statement to 

be published by posting as to the December statement, 

which was required to be published in a newspaper. The- 
offense as charged in the indictment was for neglecting to 

publish in a newspaper. The recognizance should have 

named the same offense or should have described it so that 

the offense might be identified as being the one alleged in 

the indictment. This not having been done, this court is 

without -jurisdiction of the case, and the motion to dismiss 

must be sustained. 

It might well be contended that the indictment was de- 
fective in so far as it is alleged that the newspaper publica- 
tion was not continued three months. The statute does not 
require that the publicatiun shall be continued three months. 
It only requires that the statement for December shall be 
published once in a newspaper, and not that it shall be con- 
tinued for three months. 

It may be doubted whether the facts support the charge 
that appellant willfully neglected to make the publication, 
but as this court has no jurisdiction of the case, that ques- 
tion will not be discussed. 

The motion is sustained and the appeal dismissed. 


DIsMISSED. 








J. W. Gurmonp v. Nast & GREENZWEIG. 


to answer a petition *‘ wherein N. and G. are plaintiffs,and A. B. & 
Co. are defendants, as per copy of said petition will more fully ap- 
pear,”’ is sufficient. 

2. JUDGMENT.—It is not error to render judgment against all the mem- 
bers of a partnership when service has been had on one only, if the 
judgment directs the issue of execution against the partnership 
property of the firm, and 6n no individual property except that of 

the one served. 
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Opinion of the court. 





Error from Harrison. Tried below before the Hon. M. 
D. Ector. 


McKay & Mabry, for plaintiff in error. 
William Steadman, for defendants in error. 


Roserts, Cuter Justice.—This is a writ of. error by Gui- 
mond alone. The petition of Nast and Greenzweig declared 
on a note executed by Guimond and Powers, ‘‘ defendants, 
being partners in trade under the firm-name and style of 
8S. W. Guimond & Co.,’’ payable to Nast & Greenzweig. 

The citation issued and served on Guimond called upon 
him to answer a petition ‘‘ wherein Nast & Greenzweig 
are plaintiffs and J. W. Guimond & Co. are defendants, 
as per copy of said petition will more fully appear.’’ 

We are of opinion that this is a sufficient description of 
the names of the parties to the suit as required by the 
statute, because we must presume that the accompanying 
copy of the petition corresponded with the petition on file, 
which did state more fully the names of the parties by 
which the defendant served was fully informed on that sub- 
ject. If the copy of the petition served had not stated the 
name of the other partner, the defect should have been 
pleaded in abatement of the process served upon him. 
(Dikes v. Monroe & Bro., 15 Tex., 236.) - 

There being no service of citation on Powers, the other 
partner, a judgment by default was rendered, in which it 
was recited that the plaintiffs, ‘‘Cecelia Nast and George 
Greenzweig, have and recover of the defendants, J. W. Gui- - 
mond and J. M. Powers, partners under the name and 
style of J. W. Guimond & Co., the sum of two hundred 
and thirty-four and ;4,9, dollars, to bear interest at the rate 
of 8 per cent. interest per annum from this date, together 
with all costs in this behalf incurred, for which let execu- 
tion issue against the partnership property of J. W. Gui- 
mond & Co. and against the individual property of the 
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said J. W. Guimond.’’ It had been previously recited in 
the judgment entry that Guimond had been served with 
citation and that Powers had not. This judgment, when 
all of its parts are thus brought into consideration, is a 
substantial compliance with the statute, which prescribes 
that ‘‘when suit is instituted against a partnership service 
of process upon one of the partners shall be sufficient notice 
to all of the members of the firm, except that the judgment 
rendered in the case of such service shall only be enforced 
against the partnership property and the separate property 
of the partner who may have been served.’’ (Paschal’s 
Dig., art. 1514.) 

Under this statute service on Guimond was also service 
of process on Powers, as a partner in the alleged firm 
of J. W. Guimond & Co., and a judgment against him in - 
that capacity as one of the partners was proper, so far as to 
bind his interest as a partner in the partnership property, 
and not otherwise. This judgment is rendered against 
them ‘‘as partners under the name of J. W. Guimond & 
Co.,’’ and the recital that Powers was not served, and the 
direction for the execution to issue ‘‘against the partner- 
ship property of J. W. Guimond & Co. and against the 
individual property of the said J. W. Guimond,’’ indicate 
clearly that it is not a judgment affecting the separate 
property of Powers outside of his interest in the partner- 
ship. 

The judgment was therefore correct in the form in which 


it was rendered. 
AFFIRMED. 





Wirw1amM McWritttiams v. Tue Strate or Texas. 


PRACTICE.—The admission of illegal evidence of an important fact 
material and pertinent to the issue, and which is additional to other 
facts legally in evidence, is erroneous, and a conviction will not be 
permitted to stand, however certain it may be that the jury would 
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have found a verdict of guilty upon other sufficient evidence adduced 
on the trial. 


Apprat from Hopkins. Tried below before the Hon. W. 
H. Andrews. 


No brief for appellant. 
A.J. Peeler, Assistant Attorney General, for the State. 


Roserts, Cuter Justice.—The defendants, William Mc- 
Williams, W. T. Prather, and Henry Waltman, were 
jointly indicted for the theft of ‘‘ one steer, said steer being 
of cattle kind, the property of Cyrus Clendining.’’ Upon 
severance McWilliams was put upon his trial and convicted. 

The prosecution was dismissed as to Waltman, and he was 
made a witness for the State against McWilliams on the 
trial. He testified to the facts that he had been employed by 
Prather to help him drive the steer from the country to the 
town of Sulphur Springs; that there in the night McWil- 
liams was for the first time seen by him with Prather, and 
that he, McWilliams, and Prather went with the witness 
Roberts to the pen where the steer was confined to be sold 
to Roberts. It would seem that this witness did not tell- 
upon his examination in court as much against McWilliams, 
in reference to his participation with Prather in taking the 
steer in the country, as was expected from his previous rep- 
resentations, while a prisoner, to his own attorney, Hunter, 
upon the strength of which representations he had been 
allowed by the district attorney to become a witness for the 
State. Upon being asked a question which brought his 
attention to this omission in his evidence, he said he did not 
remember what he stated to Hunter, being then troubled 
and having made the statements to get the prosecution 
against him dismissed, but that he was willing for Hunter 
to state what he had then said to him on the subject, where- 
upon Hunter was examined as a witness for the State, and 
stated that Waltman, while a prisoner, stated to him, Hun- 
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ter, that while he and Prather were driving the steer they 
‘‘on their way got in company with defendant, McWil- 
liams, at the Ofiel farm, some eight miles from Sulphur 
Springs, and that Prather asked defendant, McWilliams, 
to help him, Prather, to carry said steer to town, when 
defendant, McWilliams, said that he, defendant, would if 
he, Prather, would give him, defendant, an interest in said 
steer, whereupon Prather said he would give him, defend- 
ant, McWilliams, an interest, and upon that McWilliams 
came on with them and helped bring the steer to town.’’ 

To this evidence of Hunter the defendant excepted on the 
trial, as appears by a bill of exceptions, and the legality of 
its admission is the only question in the case. 

This was evidence of a most important additional fact in 
aid of other facts already proved by Roberts, and tended to 
complete the full proof that McWilliams was equally con- 
cerned with Prather in stealing the steer, by aiding him 
to bring it from the country to town, where it was to be 
disposed of by them as partners in interest in the stolen 
animal. It is not material to consider whether the jury 
‘might or might not have come to the same conclusion, (that 
he was so equally concerned with Prather,) upon the other 
evidence already adduced, without considering Hunter’s 
evidence at all. For being evidence of an additional im- 
portant fact material and pertinent to the issue, its admis- 
sion, if illegal, would be erroneous, and must be so held by 
this court, however certainly we might conclude that the 
defendant would have been found guilty upon other suffi- 
cient evidence without Hunter’s evidence. 

The evidence of Hunter was inadmissible in every point 
of view that it can be considered. 

If offered as the confession of one of several confederates 
in a crime, made after its commission, to bis attorney, and 
while a prisoner, it was no legal evidence against another 
one, and being made as a communication of client to his 
counsel, it should not have been allowed to be disclosed, 
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and he being a prisoner under guard, and an inducement 
held out to him to make the statement, it was worthless as 
an admission against himself, as a confederate in crime, 
and could have no greater effect against any one else, what- 
ever he might have said. 

If offered as the statement of a witness to the transaction, 
who was not a participant in the crime, as Waltman stated 
himself to be, then it was merely hearsay evidence, and the 
person whose hearsay statement was detailed was on the 
stand, and would not repeat it as true. 

If offered in explanation of the attorney’s conduct in 
making a bargain with the district attorney for the dismis- 
sion of the prosecution against Waltman, and to show that 
Waltman, and not the attorney, had acted in bad faith, in 
relation to his omission to swear on the stand what he had 
said to his counsel, it was equally inadmissible, being an 
outside issue between the district attorney, Waltman, and 
his attorney, Hunter, that should not have been settled in 
this trial to the prejudice of the defendant. Upon no 
principle whatever, and for no legal purpose that can be 
imagined, could so extraordinary a departure from the 
plain rules of evidence in a criminal trial be tolerated. 


REVERSED AND REMANDED- 





JAMES Roperts v. Tue State. 


1. EVIDENCE OF ACCOMPLICE.—See testimony held insufficient as cor- 
roboration of testimony of an accomplice in connecting the accused 
with the offense. , 

2. ACCOMPLICE.—One jointly indicted with another is not necessarily 
an accomplice. j 

3. SAME.—A conviction cannot be had upon the unsupported testimony 

of two or more accomplices. 
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Appeat from Hunt. Tried below before the Hon. W. H. 
Andrews. 

James Roberts, Wm. Ledbetter, C. J. Ake, Branceford 
Marshall, and James Glass were indicted for theft of a 
gelding, the property of R. W. Lane. 

Roberts was put upon trial at the January Term, 1875, 
when the district attorney entered nolle prosequi as to Ake 
and Ledbetter. 

R. W. Lane, witness for the State, testified to his horse, 
branded R. L., being stolen on the night of the 7th of Octo- 
ber, 1874. | 

Other witnesses testified to the pursuit of the parties, and 


that the horse branded R. L. was found in Cass county in 


the possession of one Cumby, who had bought him of C. 
J. Ake. 

C. J. Ake, for the State, testified: I know defendant, 
James Roberts. Have known him about two years. I came 
to Hunt county on Monday, 5th of October, 1874, in com- 
pany with James Glass, and stayed all night at Ledbetter’s, 
I rode a speckled horse. I met Jim Roberts and Joe Parker 
on Tuesday, about ten o’clock, at Ledbetter’s. They were 
riding, one a sorrel horse branded J. I. M. and J. H. and 
the other a sorrel branded 8S. K.or 8. E. On Tuesday night 
I stayed at old man Roberts’. The next morning Jim Rob- 
erts, Jim Glass, Joe Parker, and myself went to Ledbetter’s, 
and soon after to Jim Roberts’, and then out on the prairie, 
and run ahorse race. Joe Parker and Jim Roberts pro- 
posed trading the three horses for my speckled horse, and 
delivered me the horse branded J. I. M. They said the 
other two were at Jack Marshall’s, and that they would go 
after them that night. We all three went to Ledbetter’s. 
About three o’clock three men passed. there. Soon after 
they passed Jim Roberts got on a horse and went after them. 
Brans Marshall came back with: him. We had had supper. 
Brans Marshall ate afterwards. While there a man passed 
in a buggy who was said to be Lane. About sundown 
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Jim Roberts, Jim Glass, Joe Parker, and Brans Marshall . 


left Ledbetter’s and went in a northwest direction. Said they 
were going after the horses to Jack Marshall’s. I remained 
at Ledbetter’s. They came back to Ledbetter’s about half- 
past eight or nine o’clock with four horses; one a large 
sorrel horse, branded R. L. on the left shoulder; had on 
buggy harness, no bridle and no buggy lines. One was a 
black horse and one a bay horse branded N. N. They de- 
livered to me two of the horses, one being the sorrel branded 
R. L. and the other the ‘bay. Joe Parker left then and 
went in the direction of King’s ranche. Brans Marshall 
left. Jim Roberts, Jim Glass, and myself went by Jim 
Roberts’ house, and Jim Glass and I started home that 
night, taking the horses branded J. I. M., R. L., and the 
black horse with us to Cass county. I traded the horse 
branded R. L. to a man named Cumby, near Cusseta, in 
Cass county. .Took the harness to Mrs. Davis’, in Cass 
county. Had one of the horses with me when arrested. I 
rode the horse branded R. L. to Greenville after my arrest. 

Cross-examined, he said: I am 27 years of age. My name 
is C. J. Ake, sometimes called Jeff Ake; have lived in 
Arkansas, Indian Territory, New Mexico, Sonora, Arizona, 
California, and Texas. I now live at Texarkana. Have 
lived in Williamson county, Bowie, Denton, and several 
other counties in Texas. My home has been wherever I 
had my hat and boots on. My occupation has been hauling 
lumber, in the cattle trade, and overseeing before the war. 
Never dealt much in horses. There are some indictments 
pending against me in Williamson county, I think. Don’t 
know how many. Have been in jail here about nine months. 


W. C. James and R. H. Taylor, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


GouLp, Associate Justice.—A careful examination of the 
evidence as set forth in the statement of facts has satisfied 
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us that the testimony of Ake, who was undoubtedly an 
accomplice and who seems to have been so regarded on the 
trial and in the charge of the court, was not corroborated 
by other evidence tending to connect the defendant with 
the alleged offense. 

The rule established by the code ‘‘is in accordance with 
what is the practice of courts generally,’’ and forbids a con- 
viction on the testimony of an accomplice, unless corrobor- 
ated ‘‘by other evidence tending to connect the defendant 
with the offense committed,’’ and this corroboration it has 
been held must be ‘‘in a material matter.’’ (Bruton v. 
State, 21 Tex., 348.) 

The evidence shows that the defendant was in company 
with Ake on the day and afternoon preceding the night of 
the theft, but this appears to be true of others who are not 
charged with the theft. Of itself this fact, whilst it might 
excite inquiry, does not under the circumstances seem to 
have any tendency to connect the defendant with the of- 
fense. 

On the morning after the theft the horse which Ake had 
been riding was in the pasture of John Roberts, defendant’s 
father. There is no evidence to connect defendant with 
the fact. The witness Ake speaks of going by Jim Rob- 
erts’ house and of going to Jim Roberts, and the fair 
inference from this and other testimony is that Jim 
Roberts had a home of his own, and did not live with John 
Roberts. There is nothing to show that defendant had 
possession or charge of the horse which Ake had been 
riding. 

Another witness introduced by the defense testified to 
meeting five or six men leading horses. Who they or any 
of them were does not appear, nor does it appear that the 
fact has any significance as to defendant. 

We are unable to see that any material fact whatever, 
connecting or tending to connect defendant with the theft, 
has been established by any other testimony, and because 
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there was no such evidence to corroborate that of the accom-= 
plice, Ake, the court should have granted a new trial. 

Wm. Ledbetter, another party jointly indicted, and as to 
whom a nolle prosequi had been entered, was also intro- 
duced as a witness, but his testimony does not appear to 
have been at all material as to defendant. 

The evidence of Ledbetter, whatever tendency it may 
have as to those parties identified by him as coming back 
to his house on the night of the theft, has no tendency to 
connect the defendant with the offense. (See Coleman v. 
The State, ante, 109.) 

The defendant’s counsel asked a charge to the effect that 
one who had been jointly indicted was an accomplice, and 
refers to the case of Barrara v. State, 42 Tex., 260. In 
that case the record disclosed that a party, jointly indicted, 
had agreed to testify on behalf of the State, on the condi- 
tion that the prosecution should be dismissed as to him, 
and that in pursuance of that agreement a nolle prosequt 
had been entered, and the party introduced as a witness. 
It was held that the testimony of such a witness should be 
regarded as that of an accomplice. But it is certainly pos- 
sible that an indictment may be dismissed as to a party who 
is afterwards called on to testify, and who is yet not in fact 
an accomplice, and has not procured the dismissal by agree- 
ing to testify. If, in fact, the public prosecutor has, in the 
interest of public justice, negotiated with the witness as an 
accomplice, it might well be expected that the fact should 
be made known. 

It is scarcely necessary to say that so much of the charge 
asked as embodied the proposition that a conviction cannot 
be had on the uncorroborated testimony of two or more 
accomplices, is well-settled law. (Arch. Cr. Prac. and Pl., 
p. 154.) 

Because the court erred in overruling the motion for new 
trial, the judgment is reversed and the cause remanded. 

REVERSED AND REMANDED. 
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H. A. Harris v. J. K. anp L. M. Wrtitams. 


1. LIABILITY OF WIFE'S SEPARATE PROPERTY FOR DEBTS.—Such 
liability only exists for necessaries furnished the wife, or, on her 
authority, for herself or children, or for the benefit of her separate 
estate, which are reasonable and proper. 

2. SAME—RENT FOR HOUSE.—Where the husband has no separate 
estate, and there is no community property, and the wife rents a 
house for the use of herself and family, such rent is a charge upon 
her separate estate if the sum be reasonable in amount. 

3. SAME—PLEADING.—Without special exception the absence of the 
averment that the charge is reasouable will not be noticed. 


. AppeaL from Harrison. Tried below before the Hon. 
M. D. Ector. 

Harris sued Williams and wife on a promissory note exe- 
cuted by them for the rent of a dwelling house, as alleged in 
the petition, for the necessary use of the wife and her chil- 
dren, defendants owning no dwelling house, the husband 
having no separate property, and there being no community 
property, the credit being extended to the wife, and the 
house leased on her going on the note sued on. It was 
sought to make the wife’s separate property liable. 

Demurrer to the petition was sustained, and Harris 
appealed. 


Turner & Lipscomb, for appellant. 
J. M. Hall, for appellees. 


Moorg, Assocrate Justice.—On a thorough review and 
full consideration of all its previous decisions it was held 
by this court, in the case of Magee v. White, 23 Tex., 180, 
that the wife’s statutory estate is not controlled by or sub- 
ject to the same rules which are applied by courts of chan- 
cery to estates limited to the sole and separate use of married 
women in England, and that the wife’s separate estate 
can only be held liable for debts contracted by the wite her- 
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self, or by her authority, for necessaries furnished herself or 
children, or for expenses incurred by her for the benefit of 
her separate property, and when such debts or expenses 
are reasonable and proper. The wife is under no legal ob- 
ligation to maintain the husband out of her separate estate. 
It is the duty of the husband to support his wife and chil- 
dren. Hence the wife’s estate cannot be charged with 
necessaries for the husband or with debts contracted by him 
for the support of the family when not acting as her agent. 
(Haynes v. Stovall, 23 Tex., 625.) 

In the case of Hutchinson and Wife v. Underwood, 27 
Tex., 255, which was a suit on a note executed jointly by 
the husband and wife, as alleged in the petition, for neces- 
saries furnished at the request of the wife for herself and 
children and for the benefit of her separate estate, without 
making any comment on the petition, the judgment was 
reversed because, as said in the opinion, ‘‘ Under the view of 
the law taken by the court below it will be perceived that 
the wife’s separate property may be charged on an account 
made or a promissory note executed by her for necessaries 
for her husband or other members of the family than her- 
self and children.’’ This was held to be in conflict with 
the law as settled in the case of Magee v. White. The ob- 
jection to the judgment, it will be observed, was not that it 
was on a joint note by the husband and wife, but that her 
estate was charged for necessaries for the family instead of 
necessaries for herself and children; and though a valid 
cause of action against the wife might have been alleged, it 
was not established by the verdict. 

If the debt for which the note is given is alleged to have 
been contracted by the wife herself or by her authority, and 
is such an one for which by the statute she may charge her 
separate estate, and it is reasonable and proper, a suit may 
be maintained ; and on a judgment being recovered, the exe- 
cution may be levied upon either the common property or 
the separate property of the wife, at the discretion of the 
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plaintiff—a rule that has been often recognized if not directly 
decided by the court. (Paschal’s Dig., art. 4644; Lynch v. 
Elkes, 21 Tex., 230; Trimble v. Miller, 24 Tex., 214; Cov- 
ington v. Burleson, 28 Tex., 368; Menard v. Sydnor, 29 
Tex., 257; Stansbury v. Nichols, 30 Tex., 145; Smotridge 
v. Lovell, 35 Tex., 58; Perkins v. Baker, 38 Tex., 45.) 

In the case of Rhodes v. Gibbs, 39 Tex., 432, involving 
the power of the wife by mortgage or deed of trust, executed 
by herself and husband and duly acknowledged under the 
statute, to charge her separate property for debts of the 
husband, her liability on contracts not thus executed is 
clearly and in the main correctly stated in the very able 
opinion of Mr. Justice McAdoo. He says: ‘* That a mar- 
ried woman can make no simple contract, even in writing, 
either alone or jointly with her husband, which will bind 
her, upon merely tendering in proof the contract, is too well 
settled to admit of discussion. This court has so held the 
law to be in a long line of decisions. It has been uniformly 
held that such a contract must have been made by the wife 
or by her authority, and that the consideration of the con- 
tract was for necessaries for herself and children or for the 
use and benefit of her separate property. In other words, 
a married woman, by simple contract expressed or implied, 
does not by operation of law create a liability against her 
which binds her separate estate, but if the debt be for neces- 
sary supplies for herself and children or for the benefit of 
her separate property, and the husband is insolvent, it has 
been held that the law itself imposes a liability against her 
which will reach her entire separate estate.”’ 

It remains to inquire whether it sufficiently appears from 
the plaintiff’s petition and amended petitions that the note 
upon which the suit is brought was given in consideration 
of a debt for which the wife’s separate property may be 
charged. 

The husband it is alleged has no separate estate and that 
there is no property belonging to the community ; that the 
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defendants have no home or dwelling place of their own 
in the county of Harrison, where it is alleged they reside, 
nor elsewhere to the knowledge of plaintiff; that said note 
was given for the rent of a house in which Mrs. Williams 
and her children resided, which was necessary for herself 
and children ; that it was rented at her instance’and on her 
credit, and the note was given for it at her request. These 
are substantially the allegations upon which the plaintiff’s 
right to a judgment against the wife depends. And though 
they are somewhat confusedly and inartistically pleaded, 
we think they should be held sufficient upon a general ex- 
ception. That the rent of a house when neither the hus- 
band nor wife has one, and he has neither separate nor com- 
munity property to procure one necessary for the wife and 
her children, and its rent is a reasonable and proper debt 
for which she may charge her estate, admits of no question. 
That the condition of her husband warranted her in making 
the charge, and that it was made by her and at her instance, 
is substantially averred. The statute authorizing the wife 
to charge her separate estate in this way requires that it 
shall be shown that the debt incurred was reasonable and 
proper. That this debt was a proper liability to be incurred 
by her is plainly inferable from the facts stated. But it is 
nowhere distinctly alleged that it was reasonable, and had 
the petition been excepted to on this ground it should have 
been sustained. We incline, however, to the opinion that 
this is a character of defect which can only be reached by 
special exception. 

For the error of the court in sustaining the defendant’s 
general exception to the petition and amended petitions of 
the plaintiff, the judgment is reversed and the cause re- 
manded to the District Court. 


REVERSED AND REMANDED. 














128 Trver v. THE Stare. (Tyler Term, 





Opinion of the court. 





Mark Trner v. Tue Strate. 


SELF-DEFENSE.—A party guilty of a misdemeanor and fired on bya 
policeman while avoiding arrest may repel such attack in self-de- 
fense by returning the fire, and if in so doing he kill the policeman 
such killing would not necessarily be unlawful. 


Appeal from Travis. Tried below before the Hon. J. P. 
Richardson. 
The facts sufficiently appear in the opinion. 


Walton, Green & Hill and Sheeks & Sneed, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


GouLp, Associate Justice.—Appellant, Mark Tiner, was 
tried under an indictment charging him with the murder 
of Cornelius Fahey, a policeman of the city of Austin, the 
result of the trial being a conviction of manslaughter. 

Taken most strongly in favor of defendant, the evidence 
might lead to the conclusion that, as he was riding in the 
streets of Austin near the hour of midnight, he was ordered 
to halt by two persons who were, but whom he did not 
know to be, policemen, and that whilst he was himself sim- 
ply seeking to avoid them he was by. one of them fired 
upon, and in his own necessary defense returned the fire, 
killing the deceased. Whether he or one of the policemen 
fired first, whether when he was fired upon he was resist- 
ing an arrest either lawful or unlawful, or whether he was 
not fired upon when he was either doing nothing or at 
most seeking to escape arrest, were questions‘of fact on 
which it was possible for the jury to have arrived at differ- 
ent conclusions. Evidently it was a case in which it was 
proper for the court to explain the law of self-defense in 
case of unlawful violence by an officer of the law. 

The portion of the charge given by the court bearing on 
the law of self-defense is as follows: ‘‘ Every person has a 
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right to resist an unlawful attack upon his person, and the 
degree of force he may use in resisting is governed by the 
force and danger of the attack. If he is attacked in such 
manner as to reasonably appear to endanger his life or 
limb he may resist, even to taking the life of his assailant, 
but to justify such resistance the attack on him must be 
unlawful. 

‘A policeman in the discharge of his duty has the right 
to arrest without a warrant any person committing an of- 
fense against the law, and under the law of the State, com- 
monly known as the ‘arms law,’ it was the duty of the 
deceased as a police officer to arrest any person carrying 
arms in violation of that law. If the defendant was carry- 
ing arms in violation of that law and the deceased com- 
manded him to halt with the design of making.an arrest, 
if the defendant knew that the deceased was a police officer 
it was his, defendant’s, duty to obey the command to halt; 
if he refused to obey and killed the deceased to resist the 
arrest, then he is guilty of murder. If the defendant did 
not know the official character of the man who commanded 
him to halt he had no right to kill the deceased, unless he 
had reason to apprehend an attack on himself, dangerous 
to his life or limb. The policeman had no right to fire 
upon the defendant to enforce his command to halt; but 
even if the policeman fired the first shot, and the defendant 
knew that the shot was fired for the purpose of enforcing 
the arrest, then he had no right to kill the deceased to re- 
sist the arrest.”’ 

It is to be observed of this charge that it does not state 
what the law is if the defendant knew that it was a police- 
man and yet acted in defense of his life. The jury are told 
repeatedly that the defendant was not justifiable if he killed 
deceased for the purpose of resisting arrest. They are told 
of the limits of defendant’s right of self-defense if he did not 
know the official character of the man who commanded him 


to halt. The object of the court seems to have been to guard 
9 
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against an improper application or rather abuse of the right 
of self-defense. If there was in reality no necessity, real or 
apparent, for the killing, if the fact was known to defendant 
that he could protect: his life effectually by simply halting 
or submitting to arrest, then he was not justifiable in kill- 
ing. If he im fact availed himself of a seeming necessity 
which did not im reality exist, and which he knew did not 
exist, or of a necessity sought and created by himself, then 
the killing was not im self-defense. But we think the court, 
whilst thus explaining the limits of the right, was not suffi- 
ciently explicit in also explaining its extent as against an 
officer of the law. Om this subject the defendant asked the 
following instruction: ‘‘ No officer or other person ordered 
verbally (or who may see an offense committed) to arrest 
another is justified in killing, except the arrest be in case 
of felony or for the prevention of a felony; and if an officer 
shoot at any person whom he seeks to arrest who is guilty 
of a misdemeanor only, having met with no resistance, and 
whose life is not in danger, that person so shot at may 
defend himself the same as he could against an ordinary 
eitizen under like circumstances.’’ We think that this 
instruction supplied a defect in the charge as given, and 
that its refusal was error. | 

If the defendant killed the deceased in resisting a lawful 
arrest the killing was not justifiable. 

By such resistance he placed himself so far in the wrong as 
to justify the officer in using the force requisite to overcome 
his resistance. (Paschal’s Dig., arts. 1646, 2215, 2697.) 

It is also true that it is the duty of every citizen to sub- 
mit to lawful arrest. There is, however, a broad distinction 
between resistance and avoidance; between forcible opposi- 
tion to arrest and merely fleeing from it, (See The State 
v. Anderson, 1 Hill, (8. C.,) 346.) There is no rule of law 
that he who flees from attempted arrest in cases of misde- 
meanor thereby forfeits his right to defend his life. It is 
certainly possible for the officer of the law to commit a 
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felony by shooting at a man or by other excessive violence 
even when attempting his arrest, (Caldwell v. The State, 41 
Tex., 86,) and it would follow that the party thus feloni- 
ously assaulted might defend his life. (The State v. Oliver, 
2 Houston, (Del.,) 605; or referred to in. Harrigan and 
Thompson’s Cases of Self-Defense, p. 716.) 

In thus stating what we deem to be the law applicable to 
the case, if the controverted facts should be found in favor 
of defendant, it is not intended to intimate any opinion 
whatever as to those facts. 

That part of the charge which instructed the jury as to 
the right of a policeman to arrest without warrant any one 
carrying arms in violation of the arms law is objectionable 
rather because of its form than its substance. It would be 
more correct to tell the jury under what circumstances the 
carrying of a pistol is forbidden. 

It is not necessary to examine critically the other charges 
asked and refused. It is proper, however, to say that whilst 
it is the duty of an officer attempting to arrest to make 
known his purpose and the capacity in which he acts, if 
that purpose and capacity are known to the party when 
arrest is attempted, and the arrest is otherwise lawful, sub- 
mission to the arrest becomes a duty and resistance is 
unjustifiable. (The State v. Anderson, 1 Hill, (S. C.,) 343; 
Roscoe’s Cr. Ev., p. 755.) 

The evidence of Musgrove as to what occurred between 
him and defendant very shortly after the fatal shot was 
perhaps admissible, as tending to throw some light on the 
animus of the defendant at the time of the killing, and his 
knowledge that the persons ordering him to halt were 
policemen. The testimony of witness Lock, however, seems 
so remote in its bearing that we think its exclusion on 
another trial would be proper. 

Because the court erred in its charge, and in refusing the 
second instruction asked by defendant, the judgment is re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 
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Buck Bray v. THe Strate. 


REASONABLE DOUBT.—It is not error in the court to instruct the jury 
on a trial for theft that ‘tif they have a reasonable doubt as to the 
honest or felonious intent ’* they will acquit. 


Appxvat from Lamar. Tried below before the Hon. James 
Q. Chenoweth, Judge of the Criminal Court of the city of 
Paris, in said county. 

Buck Bray was convicted of theft of a cow and his pun- 
ishment fixed at two years in the penitentiary. 

The testimony was conflicting; defendant introducing 
testimony that the cow was the property of his father, who 
was jointly indicted with him. 

The court charged the jury as to the intent, ‘‘ If you have 
a reasonable doubt as to the honest or felonious intent with 
which the cow was taken, if taken at all, you will give the 
benefit of the doubt to the defendant.”’ 





Hale & Scott, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IrELAND, AssocraTe JusticeE.—This is the third time this 
case has been before this court. 

When here before it was reversed for errors in the charge 
to the jury. 

The errors assigned in this record are, (1) Error in charge 
to the jury, especially in the eighth clause ; (2) The court 
erred in refusing each and all the instructions asked and 
in overruling motion for new trial. 

The matter complained of in eighth clause of the charge 
is in charging the jury that they must be satisfied beyond a 
reasonable doubt of the felonious intent with which the 
property was taken; ‘‘if you are not satisfied beyond a rea- 
sonable doubt of the honest or felonious intent, you must 
acquit.’” 
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We think the fair deduction to be drawn from the use of 
these words is that the jury must be satisfied beyond a rea- 
sonable doubt that the property was fraudulently taken be- 
fore a conviction could be had ; that is, if after due attention 
to the law and the facts in evidence, there remained on their 
minds a reasonable doubt as to the intent with which the 
act was done, that the defendant was to be acquitted. 

We think no other reasonable construction can be given 
to this language, and that it could not have misled the jury 
to defendant’s prejudice. No valid objection can be raised 
to the remainder of the charge, and those refused were very 
clearly embraced in those given. The defendant appears to 
have had a fair trial, and the evidence being such as might 
well satisfy a jury beyond a reasonable doubt of the guilt of 
the defendant, we cannot say that the conviction is wrong ; 
and there being no error in the judgment, it is affirmed. 


AFFIRMED. 





R. W. Cuapman, Ex’or or Joun Austin, v. Robert 
AUSTIN ET AL. 


1. BILL OF REVIEW IN PROBATE MATTERS.—Such bill is defective un- 
less it be accompanied by a transcript of so much of the proceedings 
as relate to the order, decision, or judgment sought to be revised, 
or unless it contains a specific statement of the error complained of. 

. PROBATE PRACTICE.—See discussion of practice in action upon the 
reports of executors and administrators. 

3. ATTORNEY AT LAW—RECITALS.—A recital in a deeree that a party 
was represented by an attorney at law, does not preclude such party 
from showing the want of authority of the attorney. 

4, AMENDMENT.—It is error to refuse an application to amend a bill of 
review seeking to revise the action of the District Court in probate 
matters, after exceptions to the same had been sustained, 


bo 





AppgAL from Smith, ‘Tried below before the Hon. M. H. 
Bonner. 
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‘ Herndon & Robinson, for appellant. 
Jones & Henry, for appellee. 


Reeves, Associate Justice.—The appeal in this case was 
taken from the judgment of the District Court sustaining 
exceptions to appellant’s petition or bill of review, alleging 
error in the decision of the District Court on appellant’s 
account for the final settlement of the estate of John Aus- 
tin, deceased, and which he was seeking to have revised 
and corrected. 

The defendants excepted generally to the petition as being 
insufficient in law and equity, and specially because the 
petition did not point out any error of law in the decree of 
_ the court for which the decree should be reviewed, nor any 
new matter that had been discovered since the decree was 
rendered. 

The court sustained the exceptions, and refused to permit 
the plaintiff to amend his petition, and rendered judgment 
against him for costs. From this judgment the plaintiff 
appealed, and assigns for error— 

1. That the court erred in sustaining the defendant’s 
exceptions to plaintiff’s petition. 

2. The court erred in refusing to plaintiff leave to amend 
when said exceptions had been sustained. 

The decree referred to, and which the plaintiff sought to 
have revised and corrected, was rendered on the 3d day of 
January, 1873. The bill of review was filed March 14, 
1874, and being less than two years after the decree was 
made, the suit was not barred by limitation. (Paschal’s 
Dig., art. 5792.) 

The statute provides that ‘‘any person interested may, 
by a bill of review filed in the court in which the proceed- 
ings were had, have any decision, order, or judgment ren- 
dered under this act revised and corrected, on showing 
error therein.’’ (Art. 5791.) 

The decree of which appellant complains as being erro- 
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neous is copied into the record. No other part of the pro- 
ceeding has been sent up, and for the want of a more com- 
plete record some embarrassment is felt in disposing of the 
case. 

The statute provides that the transcript shall not contain 
anything which does not relate to the order, decision, or 
judgment appealed from. (Paschal’s Dig., art. 5785.) It 
may be said that the exhibit of Chapman, as it was filed, 
and as afterwards corrected, and his account, as restated 
by the auditor, all relate to the decree. What else may 
have been connected with it we have no means of knowing 
from the record before us. The decree does not show when 
the exhibit was filed. Appellant, in his petition, says he 
filed his account for final settlement August 7, 1871. The 
decree recites that the exhibit, on examination by the court, 
was found to be incorrect, and that the exceptions taken to 
it by Robert Austin were sustained. What the exceptions 
were is not shown. The auditor restated the accounts, 
and reported the cash assets received by the executor to be 
$4,788.54, and that he had paid out the sum of $1,436.64, 
leaving in his hands belonging to the estate a cash balance 
of $3,351.90. The auditor’s report was approved, and aiter 
allowing the executor his commissions, and some other 
items, reducing the amount to $3,000, he was ordered to 
hold that sum in trust for and pay it over to the legatees 
of the will of John Austin, deceased, according to the direc- 
tions of the will. It does not appear from the decree, nor 
from the bill of review, how much the executor charged 
himself with or how much he paid out. He complains of 
the want of notice of the time when the court acted upon 
and sustained the exceptions of Robert Austin to his ex- 
hibit, but says that he had no notice of the appointment of 
an auditor, and denies that Gibbs, who it seems represented 
him as his attorney, had any authority to appear for him ; 
and he produced Gibbs’ affidavit that he had no such au- 
thority. In a case like this the recital that Gibbs appeared 
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as attorney is not conclusive of his authority to do so if the 
plaintiff could show that the appearance was unauthorized. 

Another ground of complaint is that the auditor refused 
to allow a large number of appellant’s credits for want of 
evidence, which he says he could have produced if he had 
known of the proceeding, amounting to $1,659.35, and 
that there will remain in his hands for distribution, after 
allowing him the proper credits, not more than $100.24, 
instead of $3,000, as decreed against him. 

The duties of executors and administrators are clearly 
defined in the statute prescribing the mode of proceeding in 
matters of probate. 

We are not informed as to how far, if at all, the provis- 
ions of the statute may be controlled by the will. 

The statute requires that notice of the filing of an account 
by an executor, &., shall be given by citation and publica- 
‘tion. The account, with any objections made to it, may be 
referred to an auditor to be examined and restated. The 
executor or administrator must produce and file proper 
vouchers for the credits he may claim or support them by 
satisfactory evidence. After a claim has been presented to 
the executor or administrator and allowed, the claimant is 
directed, if not required, to file his claim with the clerk of 
the District Court. The claims which have been allowed 
and filed must be examined, and approved or disapproved 
by an order of the court duly entered, and all claims which 
have been presented, whether allowed or approved or not, 
shall be assigned to the proper class. The claims which 
have been established are paid, according to the classifica- 
tion of payment, by an order of the court. 

The statute makes provision for the payment of legacies 
and for the distribution of the estate among the persons en- 
titled to receive it, and directs the mode of proceeding in 
such cases. The requirements of the statute must be sub- 
stantially complied with in the administration of the estate. 

Not having before us all the proceedings relating to the 
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decision appealed from, we are not disposed to express an 
opinion, and no opinion is expressed on the merits of appel- 
lant’s case or as to the matters sought to be reviewed and 
corrected on an imperfect record. When it is said that the 
transcript shall not contain anything which does not relate 
to the order, decision, or judgment appealed from, it is im- - 
plied that the transcript shall contain, at the least, so much 
of the proceeding -as does relate to the order, decision, or 
judgement. 

We are of opinion that the bill of review was defective, 
but we think the plaintiff should have been allowed to 
amend his petition and correct the defect, if able to do so. 

It may be that the executor permitted the case to remain 
longer on the docket after he made his exhibit for final set- 
tlement than was consistent with the speedy settlement of 
the estate, still it does not appear that any one has been 
injured by the delay. Creditors were not contesting the 
settlement, The heirs were not prejudiced, as process or 
action on the decision was not stayed by the bill of review. 
This could only be done by writ of injunction where the pro- 
ceeding is by bill of review, or by appeal when taken by an 
executor from a controversy respecting the settlement of his 
accounts on giving bond. (Paschal’s Dig., arts. 5788, 5791.) 

For refusing the application to amend, the judgment is 
reversed and the case remanded. 


REVERSED AND REMANDED. 





Apotpuus GLAVECKE Vv. THE STATE. 


APPEAL—INFORMATION.—An information against a district clerk re- 
sulting in his removal from office is not such a ** criminal case ’’ as 
will entitle a party on appeal to have the transcript under act of 2d 
of April, 1874, *‘ filed for hearing and judgment at any term of the 
Supreme Court held before the term to which such case would other- 
wise be returnable by law.”’ 
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AppraL from Cameron. Tried below before the Hon. Ed- 
ward Daugherty. 

_ This case was an information filed by the district attor- 
ney against the appellant, as defendant below, to remove 
him from the office of district clerk under the provisions of 
section 9 of article 5 of the constitution, which is as follows: 
‘‘The clerk of the District Court of each county shall be 
elected by the qualified electors in each county, who shall 
hold his office four years, subject to removal by the judge 
of said court for cause spread upon the minutes of the court.’’ 
The information charges the defendant with doing certain 
acts, willfully and corruptly, in connection with his fune- 
tions as registrar, devolved upon him by the acts of 29th of 
April and 13th May, 1873, providing for the registration 
of voters. (Paschal’s Dig., arts. 6809a to 68094.) 

Upon filing this information the judge granted a rule on 
the defendant to show cause why he should not be removed. 

To this rule the defendant answered under oath, denying 
the corrupt motives charged and that any offense under the 
law had been committed in any of the acts charged, and de- 
nying by exception specially the jurisdiction of the court 
without a trial by jury. 

The court overruled the exception to the jurisdiction, de- 
nied a trial by jury, and held the answer in other respects 
insufficient. 

The charges embrace generally malfeasance and nonfeas- 
ance in office. 

Over the objections and answer of the defendant the court 
proceeded to hear and determine the case without a jury, 
and gave judgment against him, ousting him from office, 
from which judgment he appealed. 

The defendant undertook to file the transcript at Tyler 
Term, under sec. 6 of act of April 2, 1874, which is as fol- 
lows: ‘‘In appeals to the Supreme Court in criminal cases 
the defendant may cause the transcript of the record to be 
filed for hearing and judgment at any term of the Supreme 
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Court held before the term to which such case would other- 
wise be returnable by law, and if such appeal be not decided 
during the term at which it is filed the court shall transfer 
it to the next term of court thereafter to be held.’’ 


Powers & Maxan, kh. B. Hubbard and Jones & Henry, 


for appellant. 
A, J. Peeler, Assistant Attorney General, for the State. 


IrELAND, AssocrATEe Justice.—The motion made to dismiss 
this appeal must be sustained. No mode of procedure in 
the removal of officers by district judges has been pointed 
out by the Legislature. The former adjudications of this 
question have assumed that the judge might originate the 
proceeding and no pleading is required; that the judge 
might enter his order on the minutes of the court, give the 
party proper notice in some mode, and then proceed in his 
own way to determine the matter without the intervention 
of a jury. : 

The fact that there was an affidavit made and an inform- 
ation filed by the district attorney is not supposed to make 
any difference. The whole case, below and here, is treated 
as one having for its sole object the removal of the appellant 
from office. 

Section 8, Bill of Rights, declares that ‘‘in all criminal 
prosecutions the accused shall have a speedy public trial by 
an impartial jury.’’ 

If this was therefore a criminal prosecution it would be 
impossible to deny him the right of trial by jury. : 

We therefore hold that this case is not a criminal prose- 
cution or case within the meaning of the constitution or the 
6th section of the act of April 2, 1874, to regulate proceed- 
ings in the Supreme Court, and the case must therefore be 
dismissed. 

DIsMISSED. 
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Howarp Keys v. Evian Mason. 


1 TRESPASS TO TRY TITLE.—It is a rule, old as the action of trespass to 
try title, that when the parties claim under a common source of title 
it is not necessary to trace the title further back than the common 
source. The act of September, 1871, is only declaratory of what 
has been the rule from time immemorial. 

SAME—PLEADING.—It is not necessary that plaintiff allege that both 
claim under a common source to entitle him to prove such fact. It 
is only necessary to allege title and trespass by defendant, with an 
indorsement on the petition that ** the action is brought as well to 
try title as for damages.” 

3. SAME—TITLE ON WHICH PLAINTIFF MAY RECOVER.—See discus- 
sion of the action of trespass to try title and of the title to be proved 
by plaintiff. 

4. LIMITATION.—A purchaser holding a bond for title and not paying 


to 


the purchase-money cannot prescribe against his vendor, nor can a 
purchaser from such vendee with notice defend by limitation against 
the original vendor. 

5. SAME—ADVERSE POSSESSION.—The possession by a vendee holding 
a bond for title and by his assigus with notice is not adverse to the 
vendor, who, in default of payment of purchase-money, may recover 
the premises by action of trespass to try title. 


AppgaL from Smith. Tried below before the Hon. M. H. 
Bonner. 

Mason brought an action of trespass to try title against 
Keys. The defendant pleaded limitation of three, five, and 
ten years. By amendment the plaintiff set out the facts of 
his case, alleging fraud, and asking that his contract with 
the vendor of Keys be canceled. 

The facts show that on the 14th day of October, 1857, 
Elijah Mason, the appellee, exchanged 320 acres of land, 
known as the Crockett’s Bluff tract or William Hickman 
survey, with one Hugh Neel, for 320 acres of land known 
as the A. J. Crockett pre-emption survey. Mason gave 
Neel a bond for title to the Crockett’s Bluff tract or Hick- 
man survey, and Neel gave Mason a bond for title to the 
' Andrew J. Crockett pre-emption survey, each giving to the 
other possession of the lands ; both of the title bonds were 
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duly recorded. On the 21st day of April, 1858, the said 
Hugh Neel caused and procured David Collins and his 
wife, Mary A. Collins, who held the legal title to the An- 
drew J. Crockett pre-emption survey No. 885, to make a 
deed to said land to one Nancy Neel, who was the wife of 
the said Hugh Neel. On the 12th day of August, 1863, 
the said Hugh Neel and his wife conveyed the Crockett’s 
Bluff tract or Hickman survey No. 838 to Martha 8. Lind- 
sey by a quit-claim deed. On the 10th day of April, 1871, 
Nancy Neel conveyed to appellant the Andrew J. Crockett 
pre-emption survey No. 885, claiming to sell the same as’ 
her separate property, and also in the capacity of surviving 
wife of the said Hugh Neel, deceased. On the 10th day of 
July, 1863, Hugh Neel transferred the bond of Elijah Mason 
for titles to the Crockett’s Bluff or Hickman survey No. 
838 to H. Lindsey, and on the 10th day of July, 1869, 
H. Lindsey, by his attorney in fact, transferred the same 
bond to Howard Keys, the appellant. On the day of 
March, 1869, H. Lindsey, by his attorney in fact, J. B. 
Dougias, conveyed the same land to Howard Keys; that 
is, the Crockett’s Bluff tract or Hickman survey No. 838. 

There was verdict and judgment for plaintiff. Motion 
for new trial was overruled, and Keys appealed. 

No brief for appellant came to the reporters. 





Stephen Reeves and Jones d: Henry, for appellee, cited 
Linthecum v. March, 37 Tex., 350; Stephens v. Hix, 38 Tex., 
656; Bradshaw v. Mayfield, 24 Tex., 481; Andrews v. 
Smithwick, 20 Tex., 111; Austin v. Talk, 20 Tex., 164; 
McGreal v. Wilson, 9 Tex., 426; Hatch v. Garza, 22 Tex., 
176; Willis v. Bullit, 22 Tex., 330; Garrett v. Chambliss, 
24 Tex., 618; Browning v. Estes, 11 Tex., 237; Walker 
v. Emerson, 20 Tex., 711; Secrest v. Jones, 30 Tex., 603; 
Tyler on Ejectment and Adverse Enjoyment, 156 and 876. 


Moorg, AssocraTE Justice.—The first ground assigned for 
a reversal of the judgment is that defendant not having 
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pleaded that he held the land sued for under a common 
source with plaintiff, the latter should have been required 
to deraign a title from and under the sovereignty of the 
soil. 

It is a rule, as old as the action of trespass to try title, that 
when the parties claim under a common source of title it is 
not necessary to trace the title further back than the source 
from which they both claim. In this, the act of September 
2, 1871, supplementary to the act to provide the mode of 
trying title to lands, is only declaratory of what has been the 
law from time immemorial. The only change which this 
statute makes, if indeed it makes any, is in prescribing how 
the fact that the defendant claims from a common source 
with the plaintiff may be proved without giving evidence of 
title in the defendant. This statute has no reference to the 
rule of pleading in the action of trespass to try title. In 
that respect it does not alter the law which requires of the 
plaintiff merely a formal petition alleging a trespass, with 
an indorsement that the action is brought as well to try 
title as for damages, to which the defendant need put in no 
other plea than that of ‘‘ not guilty.’’ 

But if it was necessary that it should be averred that the 
parties claimed under a common source to warrant the ad- 
mission of proof of the fact, it certainly was only necessary 
for the plaintiff who desires to prove it to make the allega- 
tion. This he did. Evidently the fact that the defendant 
does not admit or allege in his answer that he claims the 
land under a common source of title with the plaintiff would 
not deprive the latter of the benefit of this statute. It is 
true the possession of the defendant entitles him to a judg- 
ment against the plaintiff, unless the latter shows a prima 
facie title. He does this when he deraigns title from the 
sovereignty of the soil down to himself; or if he shows title 
out of the Government and subsequent possession for suffi- 
cient length of time to toll the right of entry, or merely a 
prior possession to that under which the defendant claims 
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with a regular chain of title connecting himself with such 
possession; or by proof that defendant and himself claim 
the land under a common source of title and that his is the 
better right or superior title under such common source. 
Proof of title by the plaintiff in either mode may not con- 
clusively establish his right to the land against the defend- 
ant, but it overcomes the presumption of right from his 
possession, and throws upon him the burthen of disproving 
the plaintiff’s case or showing a superior title in himself; 
as, for example, that he holds under a title from the sov- 
ereignty of the soil of older date or superior right to that 
of the plaintiff; that by a subsequent possession to that 
on which plaintiff counts he has title by prescription, or 
has barred the plaintiff’s right of recovery ; or though he 
has a title under a common source with plaintiff he also has, 
or there is outstanding in a third party, a superior title to 
that which they claim from the common source, which it 
must not appear that he is estopped from setting up. 

We have been induced to say this much as to proof of title 
by evidence that the parties claim under a common: source 
because of the increasing difficulties from the lapse of time 
in deraigning titles from the Government, and that our 
predecessors seem to have expressed in the case of Linthe- 
cum v. March, 37 Tex., 349, a different view of this subject 
from that which we entertain. 

The only other ground of error assigned which calls for 
notice is that the court declined to charge the jury on the 
defendant’s pleas of limitation by adverse possession for 
three, five, and ten years. 

The defendant asked no instructions on this or any other 
subject. As has been often said, a mere failure of the court 
to give a charge not asked is no ground for the reversal of 
the judgment. But there was no evidence which called for 
any instructions from the court on the defense of limitation 
or which would have warranted the court in giving them if 
any had been asked by the defendant. The party from 
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whom he purchased the land claimed it under an executory 
contract with the plaintiff, which had not been complied 
with. Though his immediate vendor executed to him a 
deed for the land, he took from him at the same time an 
assignment of the plaintiff’s bond for title; he was therefore ; 
charged with notice in law and fact cf the nature of his ven- 
dor’s title, and until payment was made for the land he 
held it in subordination to plaintiff's better right. As he 
and his vendors had gotten possession on faith of this con- 
tract they could not claim to hold adversely to plaintiff with- 
out surrendering the possession thus acquired, or certainly 
without giving him notice of a repudiation of the contract 
and possession under it. (Tyler on Eject. and Adverse 
Enj., 876.) 

The contract between plaintiff and Neel being executory, 
on the failure of the latter to comply with its terms, the 
former, as has been often held by this court, could sue for a 
specific performance, or abandon the contract and bring an ~ 
action for the recovery of the land. (Browning v. Estes, 3 
Tex., 462; Estes v. Browning, 11 Tex., 237; Walker v. 
Emerson, 20 Tex., 711; Secrest v. Jones, 30 Tex., 603; 
McAfee v. Robertson, 43 Tex.,591.) Defendant, of course, 
could acquire by his purchase no better title than his vendor 
had, unless he acquired it from some other source or by ad- 
verse possession, which, as we have said, he had never 
placed himself in a position to assert against plaintiff. 

There being no error in the judgment, it is affirmed. 





~ 


AFFIRMED. 


{Chief Justice Roperts did not sit in this case. | 
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P. M. Price er au. v. Joun 8. Buanp. 


PRACTICE—FINAL JUDGMENT.—Upon the dissolution of an injunction 
in chambers in vacation the judge cannot enter final judgment dis- 
missing the bill. Such an order made in vacation is not a final 
judgment. 


Appgeat from Lamar. Tried below before the Hon. R. H. 
Taylor. 


No briefs. 


Roserts, Cuter Justice.—The court in chambers in vaca- 
tion dissolved the injunction upon answer and notice given 
to the complainants and then dismissed the petition, and 
there is nothing in the record showing that this action of 
the judge in chambers was sanctioned by the court in term 
time by a judgment disposing of the case. The statute does 
not permit the petition to be dismissed upon the dissolution 
of the injunction in chambers in vacation, as was done in 
this case. (Paschal’s Dig., art. 3934.) The judgment 
purporting to dismiss the petition was to that extent with- 
out lawful authority, and cannot be regarded as a final judg- 
ment disposing of the case from which an appeal or writ of 
error can be taken-to this court. The writ of error is for 
that reason dismissed. 

It may not be improper to notice that the matter attempted 
to be litigated in this suit was as to the seven-eighths of one 
per cent. tax imposed to build school houses settled in the 
cases of Cleg v. Owen and Willis v. Owen, 43 Tex., 41. 

Writ of error dismissed. 


DISMISSED. 
10 
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Josepu Harris v. Tue Strate. 


PRACTICE.—The ruling of the District Court, in not admitting evidence 
for the defendant to go to the jury after argument commenced, will 
not be revised when it does not appear from the record that the evi- 
dence so offered was of a character to materially change the state of 
the case favorably for the defendant. 


Appkat from Brazoria. Tried below before the Hon. A. 
8. Broaddus. 

The appellant was indicted at the July Term, 1875, of 
the District Court of Brazoria county for assault with intent 
to murder Jake Scurry, and on 25th of the same month was 
tried and convicted, the jury assessing his punishment at 
five years in the penitentiary. 

The motion for new trial, which alleged the refusal of 
the court to permit defendant to introduce a witness after 
argument had begun, was overruled and the case appealed 
to the Supreme Court. The immateriality of the testimony 
excluded is shown in the opinion, which renders a full state- 
ment of the facts unnecessary. 


No brief for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, Carer Justice.—The defendant, being convicted 
for an assault with intent to murder, moved for a new trial 
on two grounds, to wit, that the charge of the court misled 
the jury as to the law, and error on the trial after the argu- 
ment had commenced in not permitting a witness for the 
defendant to be produced and his evidence given in the case, 
which motion was overruled. 

The charge of the court was reasonably sufficient. 

The witness sought to be introduced would have proved 
that at the time Jake Scurry was cut it was a half an hour 
or an hour in the night and quite dark, and that upon being 
cut he ran into witness’s house, and upon being asked who 
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cut him said he did not know, but that he thought it was - 
Joe Harris. Under our code this evidence should have been 
admitted, if it appeared to the court that it was ‘‘ necessary 
to a due administration of justice.’’ (Paschal’s Dig., art. 
3046.) The court below not so regarding it, did not then 
stop the case and admit the evidence. We think the court 
did not err in this. 

The object of this evidence was to throw discredit on the 
evidence of Jake Scurry, who, on the trial, swore positively 
that the defendant, Joe Harris, did cut him, and to make 
it probable, from the darkness of the night, that no one 
knew with any reasonable certainty who did cut him. To 
that it may be answered that another witness swore posi- 
tively that Joe Harris was the person who cut Jake Scurry, 
and none of the several witnesses for the defendant stated 
any fact leading to a different conclusion; and although 
they said that it was very dark, they stated that they saw 
certain persons there at the time in the crowd where the 
cutting took place, and could see plainly enough to recog- 
nize them, and stated who they were and where they stood 
in the crowd. There is therefore no reason to believe that 
the evidence so offered after the argument commenced was 
of a character to materially change the state of the case fa- 
vorably for the defendant as it then stood before the jury. 
There being no error shown in the record, the judgment is 
affirmed. 

AFFIRMED. 





AMANDA ANDERSON AND HusBanp v. JoHN Wess. 


VERDICT—CROSS BILL.—Where the pleadings show a claim by plaintiff 
for specific articles and damages for their conversion and a cross bill 
by defendant claiming the same and praying that the title to certain 
lands and a judgment be divested out of plaintiff and vested in de- 

fendant, a general verdict ** for the defendant” is not sufficient as 

a basis of a decree in favor of the defendant upon the cross bill. 
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Error from Henderson. Tried below before the Hon. J. 
G. Scott. 

April 5, 1871, Amanda Anderson and her husband, B. 
F. Anderson, brought suit against John Webb, alleging 
that Amanda, upon the death of W. D. Webb, her first hus- 
band, whose sole heir she was, became the owner of certain 
property of which her deceased husband was seized, consist- 
ing of mules, hogs, stock cattle, work oxen, horses, wagons, 
five bales cotton, money, notes, and a judgment, some of 
which was her separate property and the balance community, 
and that soon after the death of her said husband the defend- 
ant, on June 1, 1869, illegally and fraudulently entered the 
dwelling house and upon the premises of plaintiff and seized 
and dispossessed her of said mules, cattles, hogs,. oxen, 
wagons, horses, cattle, corn, money, notes, and judgment, 
* * with intent fraudulently and wrongfully to deprive 
plaintiff of her said property, * * and still holds pos- 
session of said property to her damage $15,000, and pray- 
ing judgment for the property, or the value thereof, dam- 
ages, &. 

The defendant pleaded a general denial, and specially 
that the money, notes, and judgment described in the 
petition were and are the property of certain minors, Mary 
Ann and John Ledbetter, of whom the deceased, W. D. 
Webb, was guardian at his death; that deceased had no 
interest therein except as guardian; that he never at any 
time took or had possession of any of the mules, &c., 
except as directed by the plaintiff, and at her request, and 
then only to dispose of them for her and her accommoda- 
tion; that he never sold any of said property but as by 
her directed and for her use and benefit, and that he ac- 
counted to her for all he had sold, and annexed to his 
answer was an exhibit claimed to show the disposition of 
the property. | 

July 15, 1872, the minors, Mary Ann and John Ledbet- - 
ter, by their guardian, the defendant, intervened, claiming 
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that all the notes, accounts, money, and the judgment 
described in the petition were their own property, and held 
by the deceased as their guardian for their use, and that 
their present guardian, defendant, held the same for their 
use. By cross bill intervenors claimed that certain lands 
(which were described) purchased at different times by the de- 
ceased had been purchased with the money of the inverven- 
ors, his wards, and title thereto taken in his own name, but 
which were held by him for their use and benefit; that at 
the death of W. B. Webb he was largely indebted to inter- 
venors for moneys by him collected as their guardian, and 
that after his death the plaintiff, for the purpose of securing 
their payment, authorized the defendant, who was the 
brother of deceased and. uncle of intervenors, to take and 
sell the said property. 

Accompanying the plea was filed a written power of 
attorney from plaintiff to defendant, authoriziug defendant 
to sell the property of the estate and to settle the debts 
owing, which power, however, in specifying the items, did 
not include all claimed in the petition or in the report of. 
the defendant filed as a report of his acts with his answer. 

The plea further averred that, under the power of attorney 
and in the presence of plaintiff, the defendant had made the 
sales as reported by him, and had applied the proceeds, in 
accordance with her directions, in settlement of the debts of 
her deceased husband. The plea in intervention was full 
in setting out items of indebtedness, &c., and judgment was 
asked quieting their title to the notes, the judgment, and 
in the tracts of land, and after allowing all just credits from 
the proceeds of the property sold by their guardian of the 
estate of W. D. Webb, that intervenors have judgment for 
the remainder due them, with interest from the time the 
funds were collected by the deceased. 

By averment plaintiff set forth distinctly what of the 
property described in the petition was claimed as her sep- 
arate property. 
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The statement of facts was not certified to by the judge. 
It appears that the parties could not agree, and the judge 
‘excused himself from making a statement of facts upon the 
grounds that the disagreement was not known to him until 
about two hours before the close of the term. 

At November Term, 1872, a trial was had, and the verdict 
of the jury was as follows: ‘‘We,.the jury, find for the 
defendant.”’ 

Upon this verdict judgment was rendered that plaintiffs 
take nothing by their suit, and that defendant, as guardian 
of the estates of Mary Ann and John Ledbetter, recover of 
the plaintiff, Amanda Anderson, widow and sole heir of W. 
D. Webb, the title to the judgment described in the peti- 
tion and the tracts of land described in the cross-bill, and 
costs of suit. 

Motion for new trial was overruled, and the plaintiffs 
below by writ of error brought the case to this court. 


Robertson & Herndon, for plaintiffs in error. 
es Word, for defendant in error. 


Goutp, Associate Justice.—The pleadings in this case 
presented two distinct issues: Ist. Were the plaintiffs en- 
titled to recover the articles sued for, or damages for their 
conversion. 2d. Were the intervenors or defendant as their 
guardian entitled to the relief asked for, to wit, that the 
right and title to certain lands and judgments be divested 
out of plaintiffs and vested in them. 

The jury were instructed that if they found the lands were 
really the property of the minors to find for the defendant, 
and they were not instructed in what way to form their 
verdict on the first issue. If that issue were found for the 
defendant the natural form of the verdict would be simply 
to find for defendant. The verdict brought in was: ‘‘ We, 
the jury; find for the defendant.’’ This verdict is respons- 
ive to either of the issues submitted, but it does not appear 








1875. ] Lege v. BoutTwe.t. 151 





Syllabus. 





to. which issue the jury intends to respond, nor that it was 
their intention to respond to both issues. It is impossible 
to pronounce this a sufficient finding for the defendants on 
both issues. 

Assuming even that the court committed no material 
error in disregarding the minors, intervenors, and submit- 
ting the case as if a verdict for their guardian was properly 
a verdict for them, it is still uncertain what issue was really 
passed upon by the jury. 

The court, however, proceeded to render judgment on 
both issues, that plaintiffs take nothing by their suit, and 
that defendant as guardian of the minors, intervenors, be 
invested for their benefit with the title to certain lands and 
judgments, which title is divested out of plaintiffs. 

Under the pleadings the verdict does not constitute a 
legal basis fur this judgment, and the judgment must for 
that reason be reversed. (Phillips v. Hill and Wife, 3 
Tex., 397; May v. Taylor, 22 Tex., 348; Bledsoe v. Wills, 
22 Tex., 651.) 

The conclusion at which we have arrived renders it un- 
necessary to notice other questions presented in the record. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Dante, Lee v. WiturAM BoutweE.Lu. 


1. PRACTICE.—In a suit for breach of a verbal contract, if the plaintiff 
pray for general relief. he may recover whatever the facts alleged 
and proved will entitle him to, although he may have also prayed 
for a special relief, for which the facts of his petition, as alleged, do 
not constitute an appropriate predicate. 

2. LimrrATION.—The plea of limitation cannot be interposed to an 
amended petition, in a suit for damages for breach of contract, on 
the ground that the amendment sets up a new and different cause 
of action, barred after the filing of the original petition, if the facts 
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alleged as the basis of recovery are substantially the same in the 
original and amended petitions, though the form of the breach be 
different. 


Error from Hunt. Tried below before the Hon. W. H. 
Andrews. 


Bennett & Lewis, for plaintiff in error. 


J. A. Poage, for defendant in error. 


Roserts, Curer Justice.—Boutwell recovered a judgment 
against Lee in the court below, and the error complained of 
was the refusal of the court to give a charge to the jury of 
the statute of limitations of two years as applicable to the 
cause of action set up in the amended petition of plaintiff. 

The original petition stated that the plaintiff and defend- 
ant had entered into a verbal contract for the plaintiff to 
take charge of a stock of horses, and take care of them for 
three years, beginning on the first day of April, 1872, for 
which he was to receive every fourth colt of the increase of 
said herd of horses; that in order to carry out said contract 
the plaintiff quit his farming business for that year, built 
houses and pens, laid in salt and other provisions, hired 
hands necessary to gather and attend to the stock, alleging 
the value of each of these expenditures, and continued to 
perform his duty in the business until the tenth day of 
June, 1872, when defendant, without any fault of him, the 
plaintiff, took the stock out of his possession, and continued 
so to retain them without his consent ; that by said wrong- 
ful acts of defendant he has sustained damages in the sum 
of seven hundred dollars; that afterwards, upon his de- 
manding compensation for the taking away from him of the 
said stock of horses, the defendant promised to pay the 
plaintiff whatever compensation four certain men, naming 
them, should say he, defendant, should pay to plaintiff; 
that said men had agreed, and said that defendant should 
pay to the plaintiff three hundred and fifty dollars in horses, 
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and that, though the same had been demanded, the defend- 
ant refused to pay the same, to the damage of the plaintiff 
seven hundred dollars ; for which he prayed, and also for 
general relief. 

It is to be observed that, although this petition in form 
appears to be founded upon a breach of the verbal contract, 
which was not to be performed entirely within one year, 
and is contended to be void as a contract under the statute 
of frauds, the facts alleged as the basis of recovery are the 
labor and expenditures of plaintiff in performing for the 
defendant what he had undertaken to do, and not the prob- 
able value of the net profits of every fourth colt, of which 
he had been deprived by a breach of the contract on the 
part of the plaintiff. Where the plaintiff has prayed for 
general relief he may recover whatever the facts alleged 
and proved will entitle him to, although he may have 
prayed for a special relief, for which the facts of his peti- 
tion as alleged do not constitute an appropriate predicate. 

Two years after the filing of the original petition, to wit, 
"th of October, 1874, the plaintiff amended his petition, 
recapitulating the facts previously stated, except as to the 
assessment of compensation by the referees, adding thereto 
the value of his services from the first of April to the tenth 
day of June, 1872, alleging the services to have been ren- 
dered and the expenditures made by him for and at the 
instance of the defendant, and his promise to pay their 
reasonable value, which he had failed to do; and prayed 
for damages in the sum of four hundred and twenty-five 
dollars, and general relief. 

To this amended petition the defendant pleaded the stat- 
ute of limitations of two years, assuming thereby that the 
amended petition set up a new cause of action different from 
that set up in the original petition. 

If we look to the form of the breach alleged in the orig- 
inal and amended petition, and make that the test of the 
cause of action, it would be different in the one from the 
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other; but if we look to the facts alleged as a basis of re- 
covery, to wit, the services of plaintiff and his expenditures 
in attending to the business for which he was employed by 
the defendant, they are substantially the same in the orig- 
inal and amended petition. , The canse of action under our 
system of pleading depends upon the facts stated in the 
petition that are appropriate for a recovery rather than 
upon the particular breach laid, or the specific relief prayed, 
where there is a general prayer for relief, which, of course, 
must be understood to have reference and applicability to 
the facts alleged, whether the specific relief as specially 
prayed be granted or not. 

The court did not err in holding this amendment not to 
present a new and different cause of action. 

This court. has held that a recovery might be had for 
labor performed and expenses incurred in the necessary 
preparation for carrying out such a contract, which failed 
to be carried out by the death of one of the parties. (Ray 
v. Young, 13 Tex., 550.) 

There being no error the judgment is affirmed. 


AFFIRMED. 





J. A. H. Hosack et au. v. R. Darman & Co. 


LACHES.—At an auction sale of personal property made after suit has 
been brought for its recovery, the plaintiff in the suit is under no legal 
obligation to appear on the day of sale and give notice of his title 
where he has been guilty of no acts of negligence or laches that 
would deprive him of his right to recover the property. 


Appear from Marion. Tried below before the Hon. James 
H. Rogers. 

This was a suit in the ordinary form, brought January, 
1875, to recover possession of a piano, with prayer for judg- 
ment for its possession or its value. Verdict and judgment 
for plaintiffs. 7 
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George T. Todd, for appellants. 
Mason & Campbell, for appellees. 


Reeves, Assocrate J ustice.—It is not necessary to examine 
the assignment of error complaining of the admission in evi- 
dence of the oral declarations of the witness, J. P. Lyon, to 
prove his agency and his acts without producing the writ- 
ten evidence of his authority. Objections of this character 
must be made at the time the evidence is offered, and the 
ruling of the court must be shown by bill of exceptions 
before it will be revised by this court. 

Appellants objected to the judgment on the verdict of the 
jury, and moved the court to reform it in accordance with 
the verdict, and to find the piano not subject to the levy, or 
if that could not be done, they asked that the judgment be 
set aside and a new trial granted, because the issues as made 
by the pleadings were not settled by the verdict. 

The verdict is not responsive in form to the issues on the 
trial of the right of property, as tendered by Dawson and 
accepted by the plaintiffs, Darman & Co., in the suit against 
Hosack and Batte. The claimant, Dawson, might very 
properly have objected to the consolidation of his case with 
the case of Darman & Co. v. Hosack and Batte. The 
statutory mode of trial differs in some respects from a trial 
on petition and answer. — In the former the issues are made 
up and tried, and the burden of proof is determined and set- 
tled under the direction of the court. The form of the judg- 
ment, the forfeiture of the claimant’s bond, and execution 
thereon, are peculiar to a trial under the statute, and to 
blend the issues with the trial of the original suit in which 
other parties are interested would tend to produce con- 
fusion by introducing numerous issues between parties hav- 
ing no rights in common and incurring no common liability. 
In the present case the claimant did not object, and by 
agreement of all parties the cases were consolidated and 
tried together. The claimant united with the defendants 
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in the original suit in making joint answer to the petition, 
and the cause was conducted as one suit to the final trial in 
the District Court, and having done so, no sufficient reason 
is shown for reforming the judgment. The jury returned 
a verdict for the plaintiffs, and assessed their damages at 
thirty dollars. The plaintiffs might perhaps have claimed 
a judgment for the property, and also the damages. They 
have not done so, but are satisfied with the judgment as 
rendered by the District Court. 

The judgment determines the issue of title to the property 
in favor of appellees against the claimant and the detendants 
to the original suit, so far as the latter may be regarded as 
having put the title of the plaintiffs in issue. The title to 
the piano was the material question in the case, and though 
it would have been the better practice to have followed the 
statute by a separate trial as to the claimant, he waived any 
benefit, if any, that might have accrued to him thereby 
when he made himself'a party to the suit. By doing so he 
was subject to such judgment as the pleadings and evidence 
would warrant. It is not perceived, however, that the 
claimant failed to secure any substantial right to which he 
was entitled. 

The jury having found for Darman & Co. on the issue of 
title to the property, the damages they assessed were prob- 
ably intended to show the value of the piano, and not for 
its detention. So considered, the verdict was in accordance 
with the instructions of the court. 

It is assigned for error that the court erred in charging 
the jury that the plaintiffs could not be divested of their 
property without their consent, and for failing to charge 
that a person may, by his laches and neglect, suffer his 
property to be acquired by an innocent purchaser for value. 

The charge must be considered in connection with the 
evidence. 

The evidence shows that appellees were the owners of the 
piano, and that it was rented, under the authority of their 
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agent, to J. W. Thompson. On the 11th of December, 
1873, Thompson conveyed to Frederick & Co. all his right 
and title in the furniture and appurtenances connected with 
the buildings mentioned in the conveyance. If the piano 
was included in the transfer nothing more was conveyed 
than Thompson’s right and title to it, and the evidence 
shows that he had no right except as acquired under his 
contract of renting. The conveyance to Thompson does 
not appear to have been recorded, nor was the party who 
signed it as a witness examined. on the trial. The deed of 
trust from Frederick & Co. to R. G. Batte bears date Decem- 
ber 15, 1873. The piano was sold by Hosack, as auctioneer, 
by virtue of the deed of trust, and purchased by Dawson at 
a public sale for $30, which he paid, and claims as an inno- 
cent purchaser without notice of Darman’s title. 

The sheriff’s return shows that the piano was seized by 
the sheriff on the 23d day of January, 1874, by virtue of 
the writ of sequestration, and that Hosack was served with 
citation and copy of the plaintiff’s petition on the same day, 
and that Batte was served on the next day. Dawson’s bond 
for the trial of the right of property bears date February 9, 
1874. Hosack says in his evidence that he sold the piano 
in February, 1874. This was after the sequestration had 
been levied, and after Hosack and Batte had been served 
with notice of the. plaintiff’s suit to recover the property. 

Darman & Co., or their agent, had done nothing from 
which it could be inferred that they had assented to the 
ownership of the property by Thompson or Frederick & Co., 
as was the case in Neale v. Sears, 31 Tex., 105. 

The charge of the court was in accordance with the evi- 
dence and the law of the case as laid down in Dodd & Co. 
v. A’rnold, 28 Tex., 97, and the authorities there cited. 

Darman & Co. were under no legal obligation to appear 
on the day of sale and give notice of their title. Their suit | 
for the recovery of the property was then pending, and they 
do not appear from the evidence to have been guilty of any 
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acts of negligence or laches that would deprive them of the 
right to recover the property from the claimant and the 
defendants. ' 

The disclaimer of title by the defendants was inconsistent 
with their answer, in which the plaintiff’s title was put in 
issue, and made them, with the claimant, subject to the 
judgment rendered on the verdict. The judgment is there- 
fore affirmed. 

AFFIRMED. 





_ Ira B. Dement v. James A. WILLIAMS. 


1. PARTITION LINE.—A verbal partition line established and acted on 
is binding on parties and their assigns. 
2. SAME.—See facts held insufficient evidence of verbal partition. 


AppreaL from Raines. Tried below before the Hon. Z. 
Norton. 

Dement sued Williams for five acres of land occupied by 
defendant, and on the east half of a 640-acre tract pat- 
ented to Wesley Tollett. The 640 acres had in partition 
been apportioned, the east half to Margaret Tollett, after- 
wards wife of Elijah Trimble, under whom the plaintiff 
claimed ; the west half to Sarah Tollett, afterwards wife of 
William Trimble, under whom defendant claimed. Wil- 
liam and Edward Trimble were brothers. The evidence on 
the trial appears in the opinion. 


Whitaker and Robertson, for appellant. 


G. W. & Horace Chilton, for appellee, cited George v. 
Thomas, 16 Tex., 85; McArthur v. Henry, 35 Tex., 801, 
and cases there cited. 


GouLp, Assocrate Justice. —The evidence shows that the 
five acres of land in controversy are on the east half of the 
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Wesley Tollett 640-acre survey, if that survey be equally 
divided by a line running north and sonth. It also shows 
that the plaintiff was the legal owner of said east half, and 
under the pleadings was entitled to recover, unless a division 
line between the east and west half of said 640-acre survey ° 
had been established or acquiesced in so as to estop him from 
setting up any other as the true line. 

In 1857 or 1858, some twelve or fifteen years before the 
trial, the east half was the property of Margaret Trimble, 
wife of Elijah Trimble, and the west half the property of 
her sister Sarah, wife of William Trimble, brother of Elijah. 
William Trimble desiring to improve his part of the land, 
and no surveyor being convenient, the two brothers, in com- 
pany with athird brother, who testifies, ‘‘ stepped off the 
land the best they could so as to enable William Trimble 
to know where to erect his fence.’’ ‘‘ They guessed at where 
the line would be,’’ Elijah remarking that it made no dif- 
ference whether they were over the line or not. William 
Trimble accordingly erected his fence, which remained there 
up to the trial, Elijah Trimble making no objection then or 
since. In April, 1870, Elijah Trimble and wife conveyed to 
the plaintiff, and it seems that the west half was then occupied 
and claimed by defendant Williams. It does not appear 
that this fence was adopted as a line, nor that any line was 
marked beyond the fence, which extended but a small part 
of the distance across the tract,and which varied from the 
direction of the corresponding lines of the tract five degrees. 
This brother testifies that nothing was said about this being 
the dividing line, and in another part of his testimony says 
that no division line had been agreed on or established. A 
brother-in-law of the Trimbles testified that he had tre- 
quently heard the brothers talk about the land, and never 
heard either of them say that there was any line established 
between them, and had never heard that the fence was re- 
cognized asa line. Elijah Trimble said that if the fence was 
over the line it made no difference between them. . There 
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is no evidence tending to show the establishment of a divi- 
sion line between the brothers further than has been stated, 
‘and there is other evidence tending to show the contrary. In 
our opinion the evidence shows that they, neither of them, 
regarded it as very material whether William Trimble’s 
field was entirely on his own land or was in part on his 
brother’s ; but it does not show that either of the lines of 
fence inclosing that field was agreed upon or was claimed . 
by either of the brothers as the dividing line of the two 
tracts. If these brothers never adopted any division line, 
either expressly or tacitly, there can be no pretense that 
the plaintiff is disturbing boundaries established by former 
proprietors. (Bolton v. Lann, 16 Tex., 113.) Looking to 
the evidence as embodied in the statement of facts, we 
think it does not support the finding of the jury, and that 
their verdict was clearly contrary to the evidence. 

Because the court below erred in refusing to grant a new 
trial the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Wm. Tuomas v. Watsu, McCiarty & Co. 


1. JOINDER OF ACTION.—It seems that it is improper to join in a suit 
on an account for goods sold,a proceeding against one to whom 
defendant had made an assignment of his property, charging (1) 
that such assignment was fraudulent, and (2) that it was made for 
the benefit of creditors, and asking the enforcement of the trust. 

2. JUDGMENT BY DEFAULT.—It is error to render final judgment by 
default in such case and order execution, for want of an answer, for 
the amount of the account sued on against the assignee of the pur- 
chaser of such goods. 

3. SAME.—In suit against a trustee for discovery and the enforcement 
of a trust, judgment by default cannot be rendered for a sum cer- 
tain in favor of one of the creditors, in whose favor the trust was 

made, without answer and other necessary parties. 
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AppeaL from Hopkins. Tried below before the Hon. W. 
H. Andrews. . . 

KE. P. Walsh, Cyrus McClarty, and Charles Helms sued 
J. M. Stinnett and Wm. Thomas on an account for goods, 
wares, and merchandise sold and delivered by plaintiffs to 
Stinnett. As to Thomas it was alleged that Stinnett being 
in failing circumstances fraudulently conveyed all his prop- 
erty to Thomas for the purpose of defrauding his creditors, 
and that said conveyance was made to Thomas on the ex- 
press trust to apply the proceeds to the payment of Stin- 
nett’s debts, and that Thomas had disposed of the said 
goods so conveyed, and would not pay plaintiffs, nor could 
the goods be found to satisfy execution. 

At February Term, 1874, judgment by default was taken 
against Thomas, and the case continued for service as to 
Stinnett. ; 

February 19, 1874, Thomas filed a motion to set aside 
the default, (1) because defendant had been advised that 
he was not required by law to answer, his co-defendant not 
having been served with process, (2) alleging that his pur- 
chase was not a fraud, but that he held by a deed from 
Stinnett, for the benefit of his creditors. 

20th February plaintiff excepted to the sufficiency of the 
motion of Thomas to set aside the default, which exceptions 
on the same day were sustained. The court adjourned for 
the term on the next day, 21st February. 

June 1, 1874, Thomas filed what is termed an amended 
motion to set aside the default, setting out at large his acts 
under the trust deed, copy of which was made part of his 
original motion, which was overruled and motion dismissed. 
Service having been perfected as to Stinnett, judgment by 
default was also taken against him at the June Term. 

At October Term, 1874, a writ of inquiry was executed 
and a verdict rendered as follows : 

“‘We, the jury, find for the plaintiff $340.96, principal 


and interest, against the defendant Stinnett.”’ 
il 
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Whereupon the court rendered judgment for said sum 
against Stinnett, and further ‘‘ that the said transfer and 
assignment from the said James M. Stinnett to the said 
Wm. Thomas be and the same is hereby canceled, set 
aside, and held for naught, and that the plaintiffs do have 
and recover of and from the defendant Thomas the amount 
of their judgment against said Stinnett, ($340.96,) with 
the costs of this suit, and that execution therefor issue 
against the said Wm. Thomas and James M. Stinnett, and 
a satisfaction of this judgment by either of the defendants 
shall be a satisfaction as to the other.’’ 

Motion by Thomas for a new trial was overruled, and he 
appealed. 

The assignments of error and further facts appear in the 
opinion. 


C. Payne, for appellant, cited Story’s Eq. Plead., secs. 
314,315; Turner v. Lambeth, 2 Tex., 369; Paxton v. 
Boyce, 1 Tex., 325; Paschal’s Dig., arts. 1508, 1476; 
King #. Russell, 40 Tex., 124; Moore v. Guest, 8 Tex., 
119; Pinchain v. Collard, 13 Tex., 333; Storey v. Nichols, 
22 Tex., 87. 


. Samuel J. Hunter, for appellees, cited Martin v. Crow, 28 

Tex., 613; Id., 30 Tex., 40; Paschal’s Dig., 1473, 1506; 
McKean v. Ziller, 9 Tex., 59; Laird v. The State, 15 Tex., 
317; Bullock v. Ballew, 9 Tex., 500. 

Judgment by default admits every allegation in plain- 
tiff’s petition, except the amount of the demand when un- 
liquidated. (Clark v. Compton, 15 Tex., 32; Watson v. 
Newsham, 17 Tex., 437; Storey v. Nichols, 22 Tex., 87; 
Tarrant County v. Lively, 25 Tex. Supp., 399; Caldwell v. 
Fraim, 32 Tex., 325; Long v. Wortham, 4 Tex., 381; 
Swift v. Faris, 11 Tex., 18; 29 Tex., 199; 2 Saund. PI. 
and Ev., part 1, p. 218.) 


Moore, Assoctate Justice.—This suit was brought by ap- 
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pellees against appellant and one J. M. Stinnett on an open 
account due them by said Stinnett for certain goods, wares, 
and merchandise sold and delivered him by appellees. 

An inspection of the petition shows that appellees seek 
relief on two entirely distinct and different grounds. In 
the first place, they allege that Stinnett had made a fraudu- 
lent sale and transfer of his property to Thomas, who was 
using and disposing of the same for his own profit, and ask 
that said sale be set aside and held for naught, and the 
property be declared subject to sale for the payment of their 
debt ; and in the event said Thomas has disposed of said 
goods, so that there is not sufficient of them left to pay their 
debt, that they have judgment against him. 

It is also alleged by appellants that the transfer of said 
goods to Thomas purported to be made on trust to sell and 
dispose of them for the payment of the debts of said Stin- 
nett; that though he had accepted said goods on said trust, 
he had failed and refused to comply with the same. They 
ask said Thomas be required to make a full, true, and _per- 
fect answer to the matters alleged and interrogatories pro- 
pounded concerning said trust, and to render an account of 
the same, &c., and that said trust be settled and closed. 

If it be admissible to join such dissimilar grounds of ac- 
tion in the same petition, (which we need not now decide, . 
as the question is not presented by the record as it comes 
before us,) it is clear beyond all dispute that the default or 
failure of Thomas to answer the petition will not warrant 
a judgment and execution against him for the amount found 
to be due appellee by Stinnett. It is insisted that appellant’s 
failure to answer the petition admits the truth of its aver- 
ments. Grant that this isso, what averment is there in the 
petition which justifies formal judgment against Thomas? 
If the sale and transfer of the goods is fraudulent it is void, 
and the goods are subject to levy and sale under judgment 
and execution against Stinnett. And if we concede that if 
Thomas has fraudulently converted any of them to his own 
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use, or has disposed of them so that the creditors cannot 
reach them, he would be liable for the value of such of them 
as he has thus converted or disposed of, we are still met with 
the difficulty that while it is alleged in the petition that 
Thomas is selling, using, and disposing of them to his own 
use and for his own benefit, the amount or value so used 
and disposed of is not alleged. It cannot therefore be said, 
though all the allegations of the petition are admitted, that 
the amount of the goods so used and disposed of is equal to 
appellee’s judgment. 

And certainly it cannot be insisted that the failure of 
Thomas to answer and show the condition of the trust 
estate and his action as trustee will authorize a personal 
judgment against him on the vague and indefinite charges 
in the petition. In view of the allegations in the petition, 
it evidently would have been necessary to have discovered 
from the trustee before a decree could have been made for 
the settlement of the trust, if, indeed, such a decree could 
have been properly rendered under the petition, and with- 
out other parties interested in the trust being brought before 
the court. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


Wrient & Crark v. W. A. DAveNportT. 


1, MEASURE OF DAMAGES.—In an action upon a note executed in part 
consideration for ‘‘a 16-horse power portable engine’? defendant 
pleaded in reconvention breach of a guaranty of the capacity of the 
engine: Held, That the relief was an abatement of the purchase- 
money equal to the difference in the value of the engine furnixhed 
and that contracted for. 

2. SAME.—In the absence of fraud or of an express contract to take 

back an article sold with guaranty, the vendee cannot return the 

article and recover back all the purchase-money. The measure of” 
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damages is the difference between the article delivered and that 
called for in the guaranty. 

3. This rule will not apply to contracts where there is an express or 
implied agreement that the vendee shall not be required to keep 
the article if not such as was stipulated for, but in such case the 
goods are returned under the contract. 


Appeal from Gregg. Tried below before the Hon. .Z. 
Norton. 

This was a suit by appellants on a note for balance due 
for a steam engine. 

The defendant pleaded in reconvention that the engine 
was not such as was guaranteed in the contract. 

Judgment was rendered for the defendant, from which 
an appeal was taken. The facts are sufficiently stated in 
the opinion. 


Mason & Campbell, for appellants. 
McCord & McKay, for appellee. 


Moore, Associate JusticeE.—Suit was brought by appel- 
lants in the District Court of Gregg county against appel- 
lee, on a note for nine hundred and twenty-four 69 dollars, 
for balance agreed to be paid for ‘‘ a 16-horse-power portable 
engine, complete, with governor,’’ bought of appellants, and 
to foreclose a mortgage given by appellee on said ‘‘ engine, 
with governor attached, and fixtures,’’ to secure the pay- 
ment of said note. 

Appellee answered by a general exception, general de- 
nial, and that appellants guaranteed said engine, when put 
in good running order, to saw four thousand feet of pine 
lumber a day. But said engine proved to be, on inspection 
by persons competent to judge thereof, an engine of not more 
than 10-horse power, and, after a full and fair trial, not ca- 
pable of sawing more than two thousand feet of pine lumber 
per day, and by reason of its incapacity was wholly useless 
to him, and therefore the consideration for which said note 
was given had wholly failed. 
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Appellee also pleaded in reconvention that he purchased 
said engine on the faith of appellants’ said guaranty, and at 
the time of its delivery paid them nine hundred and twenty- 
four ;59, dollars in cash, and executed his said note for the 
balance of the purchase price; that after erecting and put- 
ting said engine in order he found it wholly insufficient to 
do the work warranted by appellants; that he informed 
appellants of said deficiency, offered to deliver said engine 
back to them, and demanded the repayment of said sum 
paid in cash as aforesaid and the cancelation of said note. 
All of which appellants refused. He was compelled, there- 
fore, to keep and hold the same, but has been at all times 
since, and is still, ready and willing to return said engine. 
Whereupon he prays that said note be canceled, and that he 
have judgment against appellants for said amount paid 
thereon in cash as aforesaid, and also for special damages 
which it is alleged he has sustained by reason of said engine 
not being such as guaranteed by appellants. 

A jury was waived, and the cause was submitted to the 
court, by whom it was adjudged that appellants take noth- 
ing by their suit, that appellee have judgment against them 
for the amount paid on the said engine, and that he should 
return and deliver it to appellants at the city of Jefferson, 
Marion county, the place where he received it. 

It appears from the statement of facts that the evidence, 
as to whether there was a breach of the warranty, was quite 
conflicting. If, therefore, the judgment is such an one as 
should be rendered on the issues made by appellees’ pleas 
being decided in his favor, the judgment must be affirmed. 
There was no testimony tending to show that the engine 
was utterly worthless and of no value whatever, or to prove 
the difference between its real value and an engine of the 
capacity and efficiency such as it was warranted to be. 
Evidently appellee did not seek compensation in damages 
merely for the breach of the warranty. He manitestly 
relies upon his supposed right to rescind the contract for 
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breach of the warranty ; and unless the vendee, under an 
executed contract of this character, has the right to tender 
back the goods purchased, if they prove to be not such as 

yvarranted, and cancel the contract, the judgment must be 
reversed, 

There seems unquestionably to be a difference in the de- 
cisions of the courts of our sister States upon this question; 
and there has perhaps been some fluctuation upon it even 
in the English courts. A full analysis of all the cases would 
probably show that the apparent discrepancy in the decis- 
ions will generally be dissipated if the real import of the 
contract and intention of the parties are correctly under- 
stood. Be this as it may, ‘‘ the better opinion,’’ we think, 
as says Mr. Sedgwick in his treatise on the Measure of Dam- 
ages, ‘‘ however, seems to be that where there is no fraud 
and no agreement to return the vendee cannot, at his own 
option, rescind the contract, but has only an action on the 
warranty.’’ (P. 286.) 

The rights of the parties are thus stated in Story on Con- 
tracts: ‘‘ Where there is a breach of the agreement or war- 
ranty, accompanied with fraud, the buyer may always return 
the goods or not, at his pleasure. When there is no fraud, 
and the warranty goes to the fitness of the article, and it 
proves wholly unsuitable, or to the identity of the article, 
and it proves another thing from that for which it was sold, 
it may be returned upon breach of the agreement or war- 
ranty. But ifthe warranty goes to the degree of fitness or 
to quality, and it proves to be of an inferior quality or fit- 
ness, the goods cannot be returned, and the remedy is by 
action for damages, the measure of which is the difference 
between the value of the article as it is and as it was repre- 
sented to be. Thus, if a machine is sold for a particular 
purpose, and it will perform none of the functions, it may 
be returned; but if it only perform them ba’ly the remedy 
is by action for damages.’’ (Sec. 850. See also to the same 
effect Chit. on Cont., 399; Benj. on Sales, 741.) And says 
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the American annotator on Smith’s Leading Cases, ‘‘ It is 
accordingly well settled that a mere breach of warranty, 
unattended by fraud, does not entitle the vendee to rescind 
the contract or return the goods.’’ (2 vol., p. 276.) 

On the other hand, it is said in Parsons on Contracts, (p. 
474,) ‘“‘Secondly, he may return the goods forthwith, and 
if he does so without unreasonable delay this will be a re- 
scinding of the sale, and he may sue for the price if he has 
paid it, or defend against an action for the price if one be 
brought by the seller. But some authorities of great weight 
limit bis right to return the goods for breach of warranty to 
cases of fraud, or where there was an express agreement to 
that effect between the parties.’’ 

It will be seen from these citations and the cases to which 
they refer in their support, that with all due respect for the 
eminent commentator last cited, and the able courts of Ala- 
bama, Ohio, Maryland, Vermont, and other States which 
recognize the right of the vendee to rescind the contract for 
a breach of warranty, that the contrary rule is supported 
by much the greatest weight of authority. And as we think 
it rests upon the soundest principle, in the absence of any 
authoritative decision upon the question in our own court, - 
we are constrained to give it our sanction. 

Unquestionably ‘‘the object of the purchaser often is not 
the acquisition of the specific thing which he sees and ex- 
amines, but of merchandise of a particular quality or nature. 
He believes what the seller offers or exhibits to be what he 
wants, but he does not know whether it is so or not, and 
desires to make the contract in sueh a form as to render 
himself secure.’’ And if there is an express or implied 
agreement that he shall not be required to keep the goods 
if they do not prove to be such as they are represented, the 
purchaser has the right to return them and cancel the con- 
tract if they are not such as stipulated. But in such case 
the article is returned by virtue of the agreement ; there is 
a failure in the terms or condition incorporated into and 
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forming a part of the contract, and not a mere breach of an 
undertaking collateral to it. To confound cases of this sort 
with those of breach of warranty is to lose sight of the na- 
ture and legal effect of different and dissimilar character of 
contracts. It may be that the allegations of appellee’s plea 
in reconvention would have justified proof of a contract such 
as is here referred to, particularly in the absence of a special 
exception, but evidently such an one is not shown by the 
written guaranty given him by appellants, or even by his 
own testimony, if admissible, to vary or change their con- 
tract as reduced to writing. . 

Because the judgment is not warranted by the evidence 
it is reversed, and the cause is remanded to the District 
Court. 

REVERSED AND REMANDED. 





Tuomas W. Rogers v. Joun E. Harrison. 


1. JUDGMENT BY DEFAULT.—Where suit is brought against three de- 
fendants, process issuing to all but appearing to be served on two, 
there being no return as to the third, and none of the defendants 
answer, it is error to take judgment by default generally, without 
correction by amendment, sugestion of mistake, discontinuance, or 
taking some action as to the defendant not sérved. 

2. ESTATES—PRACTICE.—In the administration of an estate under a 
will, independent of the provisions of the statute, the property may 
be charged in the hands of the executor, and is liable to execution 
in the same manner as any other property which may be adminis 
tered tmder a power; but if the holder of a claim brings suit against 
the estate, relying upon the will to take the estate and its manage- 
ment ont of the operation of the provisions of the statute requiring 
claims to be presented to the executor before the institution of suit, 
the facts relied on must be fully stated; and the allegation that an 
executor has been appoiuted without bond being required, is not 
sufficient. 


Error from Upshur. Tried below before the Hon. Z, 
Norton. 
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C. C. Galloway, for plaintiff in error. 


No brief for defendant in error has come to the hands of 
the reporters. 


Reeves, Associate Justice.-—The judgment in this case is 
entitled ‘‘ J. E. Harrison, Adm’r, v. Wm. H. Hart e¢ al.’’ 

It is recited in the judgment that the ‘‘defendant,’’ with- 
out giving his name, made default, or if more defendants 
than one were intended to be embraced in the judgment, as 
‘may be inferred from the style of the case, it is not stated 
who they were. If the names of the parties against whom 
the judgment was rendered could be ascertained with clear- 
ness and certainty from any other part of the record, and 
there was no other reason than a defect in the form of the 
entry why it should not have been rendered, the judgmeut 
as entered might be regarded as sufficient though the form 
should not be followed in any case. 

The defendant in error brought suit against Thomas W. 
Rogers, as executor of M. D. Rogers, deceased, and Caleb 
C. Galloway and William H. Hart, to recover the amount of 
a promissory note executed by the deceased, as priucipal, 
and the other defendants and Thomas A. White, who was 
not sued, as sureties, and payable to the defendant in error. 
Rogers and Hart were served with process. Three citations 
are‘copied into the transcript, and in all of them C. C. Gal- 
loway is named as one of the defendants. One copy of the 
citation and copy of the petition were delivered to defendant 
Hart, as appears from the sheriff's return, and two copies 
were delivered to Rogers on the same day, there being no 
return whatever as to Galloway. As Galloway was named 
in the writs as one of the defendants, it is probable that one 
of the copies was delivered to him, and not that two copies 
were served on Rogers. If this was the case the mistake 
might have been corrected by amending the sheriff’s return, 
but no amendment was made or mistake suggested in the 
District Court. As Galloway was sued as one of the de- 
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fendants, and process and judgment were prayed against 
him, it should have appeared that some action was taken as 
to him by discontinuance or otherwise. The rule may be 
-different where the record shows that the defendants who 
were served (naming them) appear and go to trial. In the 
present case no one of the defendants appeared, and the 
judgment was by default. 

There is another objection to the judgment as affecting 
the estate of M. D. Rogers, deceased. The allegations of 
the petition are not sufficient to warrant a judgment to be 
enforced by execution against his estate. 

Unless it is otherwise directed by a testator in his will, 
his estate is to be administered under the general laws regu- 
lating the administration of estates. The executor may be 
authorized by the testator to exercise powers under the will 
beyond the control of the court. The will may dispense 
with security by the executor, and with certain other re- 
quirements exacted by law in other cases. When an estate 
is to be administered under a will independently of the pro- 
visions of the statute, the estate may be charged in the 
hands of the executor, and is liable to execution in the same 
manner as any other property which may be administered 
under a power. The act of 1848, and that of 1870, regu- ° 
lating probate matters, make provision for such cases. M. 
D. Rogers died prior to the passage of the act of 1870 and 
during the time the act of 1848 relating to wills and the 
probate thereof was in force, and its provisions may enter 
into the consideration of this question, but to what extent, if 
atall, need not beexamined. Ifthe plaintiff relied upon the 
will to take the estate and its management out of the oper- 
ation of the general provision requiring claims to be pre- 
sented to the executor or ddministrator before the institu- 
tion of suit, the facts should have been averred more fully 
and with greater certainty than is done in the petition. 
That this may be done, if it is sought to. fix the liability 
of the executor in this mode, and because the judgment is 
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erroneous in other respects, the same is reversed and re- 
manded. 
REVERSED AND REMANDED. 





Ben. Martin v. Tue Strate. 


1. THEFT.—There must be evidence of actual taking or conversion of 
the stolen property to support a verdict of guilty of theft. 
2. SAME.—Sce facts held insufficient to prove such taking. 


AppEAL from Harrison. Tried: below before the Hon. 
J. L. Camp, Judge of the Criminal Court of Marshall. 


Turner & Lipscomb, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IreLanp, Assoctate Justice.—-The proof in this case is 
that the owner of tle property said to have been stolen 
while in his field heard the report of a gun; advancing, he 
saw, just over a hill, the defendant loading his gun, and on 
approaching the defendant he saw, about fifteen feet from 
where defendant was standing, one of his hogs freshly shot. 
He said to defendant, ‘‘ That is my hog shot.’’ The de- 
fendant replied, ‘‘ 1 did not shoot it.’’ 

The prosecutor rode off. There was another person with 
defendant, near the hog, who was not prosecuted so far as 
we are informed, nor is he heard of again in this case. 
‘Another witness proved that on thenext day after the hog 
had been killed defendant said that he ‘‘ had shot the pro- 
secutor’s hog, and was sorry for it, and wanted to pay 
for it.’’ 

This is all the proof. It does not appear from the evi- 
dence that the defendant was at any time nearer the hog 
than fifteen feet. 

Was this theft under the law? It is true that an actual 
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carrying away is not necessary to constitute theft under our 
statute. (Paschal’s Dig., art. 2384.) 

It is sufficient if the property is in the complete actual 
possession of the thief who takes it with the fraudulent de- 
sign. An animal running at large in its accustomed range 
is held to be so far in the actual possession of the owner that 
it may be stolen from him when running in such range. 
The proof very clearly shows that the defendant shot the 
hog, but because he shot it, was it in the complete posses- . 
sion of defendant? ' 

Suppose the property in question had been a horse or some 
animal that man does not ordinarily eat, upon what reason- 
ing could we conclude that the defendant intended to steal 
rather than to commit a trespass, for which he could be 
punished? (Paschal’s Dig., art. 2345.) 

If the animal killed under the circumstances in this case 
had been a dog or a mule, it is very clear that no one would 
have thought of defendant’s stealing the property, but he 
would have been prosecuted for ‘‘ malicious mischief.’’ If 
the defendant actually took possession of the hog, it was 
susceptible of proof. His declaration -next day, quoted 
above, rather tends to show that he did not take it. If it 
be said that he had shot it so that it was in his power to go 
and take it, we answer that the act and intent must both 
exist to make out the offense. 

If a thief goes near a horse that is tied or in a cufiled 
condition, with the intent to steal, and he desists from any 
cause before he takes possession, it is not theft, though it 
was as much in his power to take actual possession as if he 
had shot and killed the animal. Are we to presume be- 
cause the property was a hog that he intended to and did 
actually take it? 

Courts are not called on and cannot indulge in such pre- 
sumptions against the citizen in criminal trials. 

In White v. The State, 11 Tex., 771, this court said the 
intention and the conversion were both ‘‘ necessary elements 
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to make out a charge of theft. In criminal cases nothing 
can be presumed against the accused. The proof must show 
that there was a conversion,’’ which, under the code, is the 
synonym of ‘‘taking.’’ Because the proof fails to show that 
the defendant took the property, the verdict and judgment 
is not sustained by the proof, and the judgment is reversed 
and the cause remanded. 
REVERSED AND REMANDED. 





O. G. Dawson et AL. v. A. A. Hor et AL. 


1. MARITAL RIGHTS—ITOMESTEAD.—Under 3d section of act of August 
26, 1856, (Paschal’s Dig., art. 3646.) the husband surviving, upon re- 
turning an inventory and appraisement of the community property 
of himself and his deceased wife, has the right to dispose of such 
property, and can sell and give a good title to the homestead if 
community property. 

2. SAME.—The surviving husband can sell the homestead although 
there be minor children surviving and heirs of his deceased wife. 

3. SAME—FRAUD.—Althongh such sale might be set aside for fraud, 
yet to do so, the fraud must be satisfactorily proven and knowledge 
of it brought home to the purchaser. Mere bad conduct, however 
notorious, on the part of the surviving husband, would not affect his 
power to sell the community property. 


AprgaL from Smith. Tried below before the Hon. M. 
H. Bonner. 

This was a suit brought by the heirs of a deceased wife 
against the purchasers of the homestead sold them by the 
surviving husband on the day after he had filed an inven- 
tory and appraisment of the community property, under 
the act supplementary to the act better defining marital 
rights. (Paschal’s Dig., art.4648.) The facts are set out 
in the opinion, except that the bad conduct of the husband 
alluded to was his immorality, living in notorious adultery 
with a negro woman, neglect of his children, failure to 
support or educate them, &c. 
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The affidavit of Green, relied on for new trial, was to the 
effect that he had heard the husband the day before the 
sale say that ‘‘some of the heirs opposed him and Mary 
Jane, (a freed woman of color with whom he had been living 
in adultery for some time,) and that he had determined to 
dispose of the place from under them, and that they might 
shift for themselves or go to hell; that he knew he could 
get them out, and he intended to,do it;’’ that Smith's 
conduet with the negro woman was notorious, 

Verdict and judgment for the defendants, and the plain- 
tiffs appealed. 


Robertson & Herndon, for appellants, insisted— 

I. The power given the survivor to dispose of community 
property is not given by the statute until after the inven- 
tory and appraisement has been acted on and approved by 
the Probate Court. (Paschal’s Dig., arts. 1299, 1300, 
4648.) 

Il. Upon the death of the wife,descent was cast eo in- 
stanti upon her heirs. The husband surviving could’ not 
dispose of the interest of the heirs, except for the payment 
of debts. (Jones v. Jones, 15 Tex., 145; Cooper v. Sin- 
gleton, 19 Tex., 267; Prior v. Stone, 19 Tex., 372; Wall 
v. Clark, 19 Tex., 321; Tadlock v. Eccles, 20 Tex., 782; 
Sossaman v. Powell, 21 Tex., 666; Brewer v. Wall, 23 Tex., 
585; Goode v. Combs, 28 Tex., 50; Burleson v. Burleson, 28 
Tex., 418; Thompson v. Oreete, 24 Tex., 599; Canon v. 
Murphy, 31 Tex., 405; Barrett v. Barrett, 31 Tex., 344; 
Walker v. Howard, 34 Tex.; 478; Morrell v. Hopkins, 36 
Tex., 686, Walker v. Young, 37 Tex., 519; Hartman v. 
Thomas, 37 Tex., 90; Magee v. Rice, 37 Tex., 498; Me- 
Alister v. Farley, 39 Tex., 558; Collins v. Box, 40 Tex., 
190.) 

III. The survivor, when properly qualified under the act 
of August 26, 1856, holds the same relation to the commu- 
nity property, the heirs and creditors, in all respects, as an 
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administrator does to an estate under the general probate 
laws. Upon payment of the debts of the community his 
trust ceases, and he becomes tenant in common with the 
heirs in the remainder of the estate. (Brackett v. Devine, 
25 Tex. Supp., 194; Tucker v. Brackett, 28 Tex., 336; 
Wheeler v. Selvidge, 30 Tex., 407.) 

IV. Can the surviving husband, under this act, do more 
than he had power to do in the marital partnership which 
under the law he is administering? It seems that his power 
to sell ought not to be increased. The law does not supply 
the consent of the wife to the disposal of the homestead. It 
is no part of the estate subject to alministration—his power 
to administer should not attach to it. (Sossaman v. Powell, 
21 Tex., 666: Burns v. Jones, 37 Tex.,52; 18 Cal. Rep., 
73; 12 Cal. Rep., 214-216; 8 Cal. Rep., 72, 509; 5 Cal. 
Rep., 252; Brentam v. Storey, 39 Cal. Rep., 183.) 

V. The rights of the children are not superior to that of 

, the parent, but are to that of all others. Upon its abandon- 
ment or sale by the parent they, not having been furnished 
any other, can assert their rights in the homestead as ten- 
ants in common with his vendees, as in this case. (See 
authorities above.) 

VI. The heirs of Mrs. Smith took their interest in her 
estate August 31, 1864, and held it until November 16, 
1866, (date of sale,) subject only to the contingency of the 
homestead privilege, which was then abandoned, when 
their inheritance became a vested right, protected under 
the Constitution. (Brentam v. Storey, 39 Cal. Rep., 183.) 


Stephen Reaves, for appellees. 


IRELAND, AssoctATE JustTice.—In 1864 J. P. Smith and 
Margaret Smith, husband and wife, were the owners of 
certain property situated in the town of Tyler, which was 
community property. In that year the wife died, leaving 
plaintiffs, her children and heirs surviving. 
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The property was occupied by Smith and wife as a home- 
stead at the date of Mrs. Smith’s death, and continued to 
be so occupied by Smith and children, plaintiffs, after the 
death of the wife and up to the sale by Smith. 

There was no regular administration on the wife’s estate, 
and no debts are shown to have existed against the commu- 
nity. On the 15th day of November, 1866, J. P. Smith, 
the surviving husband, filed in the probate court of Smith 
county an inventory and appraisement of the community 
estate of himself and deceased wife, and on the 16th day of 
November, 1866, he sold and conveyed the property in con- 
troversy to defendants for the sum of about $1,700, gold. 

The entire property of the estate, as shown by the inven- 
tory, amounted to $2,307. At the date of the sale by Smith 
some of the children were adults and some minors. 

It is alleged in the pleadings and contended for by plain- 
tiffs, 1st, that there is no authority in a survivor under the 
law to sell the community estate until the inventory and 
appraisement has been filed and approved or acted on by 
the probate court; 2d, that supposing the law to have been 
complied with in this respect, Smith’s object in making the 
sale was to defraud his children, and that defendants knew 
‘this fact ; and 3d, that there is no power in the surviving 
husband to sell the homestead so long as there are minor 
children residing with him on said homestead. 

The first of these propositions involves the construction of 
the 3d section of the act of 1856 amendatory of the marital 
rights act of 1848. (Paschal’s Dig., art. 4648.) 

So much of that section as is important to notice reads 
thus : 


‘*Tt shall be the duty of the surviving husband, at the 


death of his wife, if she have a surviving child or children, 
to file in the county court a full, fair, and complete inven- 
tory and appraisement of all the community property of 
himself and his deceased wife, to be taken and recorded as 


in cases of administration, and to have the same force and 
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effect in all suits between parties claiming under it.’’ ‘After 
which, without any administration or further action what- 
ever in the probate court, he shall have the right to man- 
age, control, and dispose of said community property, both 
real and personal, in such manner as to him may seem best 
for the interest of said estate, and of suing and being sued 
with regard to the same in the same manner as during the 
life of the wife.’’ 

It is contended that the latter clause of the law as quoted 
is to be construed literally and strictly, and that the au- 
thority of the husband to sell did not attach until after the 
probate court had ‘‘ recorded ’’ the inventory and appraise- 
ment. 

It must be borne in mind that the surviving husband 
had the right to sell the community property to pay debts 
against the community, after the death of the wife, without 
the aid of this statute. (Jones v. Jones, 15 Tex., 147.) 

It was clearly not the intention of the Legislature to 
throw restrictions around the survivor in such cases, but to 
enlarge their powers. 

There is no express approval of the inventory required 
by the court. It must be ‘‘ recorded,’’ and no valid reason 
is perceived why the ‘‘recording’’ could not have been 
done as well when it was filed by the clerk as to have 
waited for the meeting of the probate court. If it was not 
correct no one was bound by it, and an additional one could 
have been required at any time thereafter. It is believed 
that the view contended for is too restricted, and that the 
statute in question should receive a more liberal construc- 
tion. 

The third point contended foy is not tenable. It is not 
now regarded as an open question. We are asked by coun- 
sel to treat it as an open question, and to review the former 
rulings of this court; but as we are of opinion that this 
would not lead to any beneficial or different results we de- 
cline to do so. (Johnson v. Taylor, 43 Tex., 121; Brewer 
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v. Wall, 23 Tex., 585; Allison v. Shilling, 27 Tex., 
450.) 

We are aware that this view of the law places the desti- 
nies and fortunes of the offspring in the power of the father, 
but in forming genera] laws and rules it is questionable 
whether any safer or more disinterested custodian of the 
rights and welfare of the child has ever been devised than 
that of the father. That this rule is liable to abuse is not a’ 
sound argument against it. 

The second point, viewing them in inverse order, is that 
the sale was made to defraud plaintiffs, and that defendants 
knew this fact. This is not borne out by the facts. The 
proof offered to sustain this allegation is too weak and re- 
mote to even go to the jury, without an offer to bring it 
home to defendants in a more direct way. 

This view of the facts will also dispose of the motion for 
anew trial. The affidavit of Greer, if it had been before 
the court, could not have changed the result. . 

The statement that Smith’s conduct was generally known 
in the community is too general. 

His conduct, indeed, seems to have been far from exem- 
plary, but unless the fact alleged, that he was trying to de- 
fraud his children, was bronght home to the purchasers 
before they bought, his general conduct could not affect the 
sale. We see no error in the case for which the judgment 
should be reversed. This is the judgment of a majority of 
the court; the writer, however, regrets to find himself con- 
strained to differ with his brothers in this case. 

My views are, without argument— 

1. That this act of 1856 did not change the law of de- 
scents, and that at the date of the sale by Smith the adult 
heirs were entitled to their share of the mother’s estate as 
it then existed, and that there was no power in the father 
to change, sell. or in any manner dispose of it, except to 
pay debts against the community. 

2. That the law means what it says, ‘‘after which,’’ that 
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is, after the inventory had been recorded, as in other cases, 
the survivor might sell and not before. The judgment is 


affirmed. 
AFFIRMED. 


Chief Justice Roperts did not sit in this case. 





Joun J. Exxrorr anp Potty Exuiorr v. Z. Bootru anp B. C. 
H. Jownson. 


1. DISCHARGE IN BANKRUPTCY—LIEN.—A discharze in bankruptcy 
does not release a lien created prior to the proceedings in bank- 
ruptey. 

2. JURISDICTION.—The State courts have jurisdiction after a bank- 
rupt’s discharge to enforce a vendor’s lien upon land sold by the 
bankrupt before the proceedings in bankruptey began, andagainst a 
purchaser with notice. 

3. CASES OVERRULED.—({Taylor v. Bonner, 38 Tex., 581; Johnson »v. 
Pogue, 39 ‘Tex., 92.) 


AppeaL from Rusk. ‘Tried below before the Hon. J. B. 
Williamson. 

Suit brought by appellant against the defendant, Z. 
Booth, June 23, 1870, to foreclose the vendor’s lien for the 
purchase-money held by the appellant, as administrator of 
Polly Elliott, upon a certain tract of land described in the 
petition which, in the lifetime of the intestate, had been 
sold by her to said Booth. 

The defendant, Booth, on the 22d day of November, 1870, 
filed a general denial, general demurrer, and pleaded his 
discharge in bankruptcy from all debts which were provable 
on the 29th of December, 1868. 

The appellant then filed, March 12, 1871, an amended 
petition making the defendant, B. C. H. Johnson a party 
defendant, alleging in substance that the defendant, Booth, 
had, before going into bankruptcy, sold to defendant John- 
son the land in dispute; that he had taken from Johnson 
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an obligation to pay the debt to appellant’s intestate ; that 
he had demanded this paper, but it was refused him, and 
that it was held either by Booth or Johnson; that they had 
confederated together to deprive plaintiff of his rights, and 
that Booth had not in his schedules in bankruptey either 
returned the vendor’s lien on the land held by Polly Elliott 
or the obligation of Johnson, and he prayed that he have 
judgment against Booth establishing the debt, but waiving 
any personal judgment against him, and also that he have 
judgment against Johnson, the vendee of Booth, for fore- 
closure of the lien upon land for the purchase-money shown 
to be due and unpaid. 

The defendant Johnson, on the 2d of August, 1871, filed 
a general exception to the amended petition, and also sev- 
eral special exceptions. 

1. Because the petition did not show any privity in the 
contract between Booth and Johnson in the agreement for 
the latter to pay the remainder of the purchase-money. 

2. That the only remedy against the land was against 
Booth or his assignee in the bankrupt court for failing to 
return the obligation of Johnson on his schedule in bank- 
ruptcy. 

3. That if there was any remedy it was in the United 
States court in bankruptcy and not in the State court. - 

He also filed a general denial of the allegations of the 
petition. 

An amended petition was filed by the plaintiff April 5, 
1872, setting forth the obligation between Booth and John- 
son, to wit, that the latter was bound to pay the remainder 
of the purchase-money on the land. 


At the May Term, 1873, the demurrers of the defend- - 


ant Johnson were submitted to the court and overruled. 
Thereupon the cause was submitted to the jury upon special 
issues, who found thereon as follows: 

1. The amount of the debt for purchase-money due to be 
$1,205.76. 
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2. The note was executed, etc., as set out in the petition. 

3. That it was given for the purchase-money of the land 
described. 

4. That Johnson had notice when he bought the land, 
and that the purchase-money was not paid; and 
5. That Booth was discharged in bankruptcy December 
9, 1869. 

Upon this finding the court rendered judgment against 
the plaintiff, decreeing costs against the estate of Polly 
Elliott. 

Motion for a new trial was made, and also motion to re- 
form judgment on the finding of the jury, which were over- 
ruled. The plaintiff appealed, and assigned as error the 
rendering of judgment for defendants and the refusal of the 
court to grant motion for new trial and to reform judgment. 


James H, Jones, for appellant, cited the following author- 
ities: Bump on Bankruptcy, 3d ed., p. 79; Bankrupt Law, 
sec. 33; Bump’s Law Practice of Bankruptcy, 3d ed., 392; 
Stoddard v. Locke, 5 American Rep., 310; Bentley v. Wells, 
14 Id., 54; Cole v. Duncan, 58 Illinois, 176; 1 Story’s 
Kq., 4 ed., sec. 351. | | 


Walton, Green & Hill, also for appellant, filed a lengthy 
brief, in which they based their right to a reversal of the 
judgment on the following authorities: Bates v. Tappan, 3 
B. R., 159; 8. C. 99 Mass., 376; Bowman v. Harding, 4 
B.R.,5; 56 Me., 559; Samson v. Burton et al., 4 B. R., 
1; Leighton v. Kelsey e¢ al., 4 B.R., 155; 57 Me., 85; 
Perry v. Somerly, 57 Me., 552; Stoddard v. Locke, 43 Vt., 
574; Daggett v. Cook, 37 Conn., 341; Baum v. Stern, 1 
8. C., (Richardson ;) Beardsley v. Hall, 36 Conn., 276-277 ; 
Claffin v. Crogan, 38 N. H., 411; Jones v. Lellyett & Smith, 
39 Ga., 64; Stoddard v. Locke, 43 Vt., 574, (reported in 
5 Am. R.;) Pick e¢ al. v. Jenness, 7 How., 612; Bow- 
man v. Harding, 56 Maine; Kittredge v. Warren, 14 N. 
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H., 509; Leighton v. Kelsey, 57 Maine, 85; Addison & 
Calhoun v. Crow & Jarvis, 5 Dana, (Ky.,) 276; Seymour 
v. Browning, 17 Ohio, 362; McLean, Assignee, v. Rockey, 

3 McLean’s Reports, C. C., 235. | 





Steadman & Bagley, for appellee. 


Baldwin S. Moore, for appellee. 

In this case five special issues were submitted to the jury, 
to which they in substance answered that the amount of 
the note, principal and interest, was $1,205.76; that said 
note was made, executed, and delivered as described in the 
petition; that said note was given to secure the purchase- 
money for the land described in the petition; that Johnson 
when he purchased had notice that the purchase-money from 
Booth to Elliott had not been paid; that Booth had been 
discharged in bankruptcy on the 9th day of December, 1869. 

There was testimony introduced tending to show that 
Booth failed to report both Elliott’s debts and the land 
upon which plaintiff claimed he had a vendor’s lien in his 
schedules; but the evidence on this point was conflicting 
and inadmiss.ble, because a certified copy of the transcript 
of the records of the bankrupt court would have been the 
only proper way to have proved the omissions in the sched- 
ule, as the predicate for the introduction of secondary evi- 
dence had not been established. This testimony, however, 
cuts no figure in the case, as no issue as to its truthfulness 
was submitted to the jury, and the failure to do so is not 
assigned as error. " 

Admitting in this connection, for argument’s sake, that 
as a general proposition it may be true that a discharge in 
bankruptcy is no bar to a proceeding in rem in our State 
courts, yet nevertheless, in this case, the judgment to have 
conformed to the verdict must have been rendered for the 
defendants. A brief consideration of the nature of the vend- 
or’s lien will show this. 
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The vendor’s lien is a creature of equity, and its enforce- 
ment is governed by the rules and maxims of equity. It is 
a favor which equity extends to the vendor in addition to 
his legal remedy against the vendee. It is not an absolute 
but a suspended charge upon the land, and continues, if not 
waived by express or implied agreement, so long as any of 
the purchase-money remains unpaid, even where the land 
has passed toa purchaser for value but with notice. The 
debt, however, is the principal, the lien merely an incident. 
If the debt is released, extinguished, or barred the lien no 
longer exists. The vendee is primarily bound, the land 
secondarily. As ‘‘ equity does not grant relief where there 
may be relief at law,’’ the best authorities hold that the 

vendor must first obtain his judgment at law and exhaust 
" his legal remedy, or aver and prove such facts as show that 
he.cannot have a full, complete, and adequate remedy at 
law, before equity will aid him. It is true that with us 
legal and equitable relief may be granted in one suit, but 
still there exists the same necessity to aver and prove the 
equities as in a chancery proceeding in England. 

Now, though it is true that the discharge of Booth estab- 
lishes the fact that nothing can now be made out of the 
vendee, and if this was all that it established a judgment 
foreclosing the lien might have been properly rendered, but 
the discharge extinguishes the debt, as the debt was a prov- 
able one, and being extinguished, the lien, which is but an 
incident of debt, is alsoat anend. This being true, a judg- 
ment in rem could not be rendered. 

Again: the discharge is conclusive of this, that all was 
done that is required by the bankrupt law to be done to en- 
title a party to a discharge. Section 1i requires the bank- 
rupt to report a sworn schedule of all his debts, the nature 
of the same, and the residence of his creditors. It must 
therefore be presumed that the debt due Elliott was reported, 
and that Elliott had notice of the proceeding in bankruptcy 
against Booth, and that if he did not prove up his debt 
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agaiust bankrupt’s estate, he either willfully or negligently 
disregarded the invitation of the bankrupt court to come 
forward and foreclose his vendor’s lien. His failure or re- 
fusal to resort to the bankrupt court to foreclose his lien 
operated as an injury to Johnson, for if Elliott had done 
so then Johnson would have been subrogated to Elliott's 
personal demand against Booth. Consequently the plain- 
tiff is not in court with clean hands, and cannot hope for 
equitable relief. He that asks equity must do equity. . But 
Elliott has not offered to relieve the land by so much as the 
estate might have reimbursed Johnson, and therefore he is 
not entitled to a judgment in rem. | 

But as the bankrupt court had jurisdiction, is not the 
discharge a bar to judgment in rem as well as a judgment 
in personam? 

The filing of the petition transfers to the United States 
District Court jurisdiction over the bankrupt, his estate, 
and all parties and questions connected therewith. (Jones 
v. Leach, 1 B. R., 165.) 

Parties will bé enjoined from resorting to the aid of a 
State court pending proceedings, and are liable to be pro- 
ceeded against for contempt. (Bump, 286.) The sale of 
property by a sheriff, under execution issued from a State 
court, upon a levy made after the petition in bankruptcy 
was filed, has been enjoined. (Jones v. Leach, 1 B. R., 
165.) Soa libel ix rem brought to enforce a lien against a 
vessel. (Jn re Peoples’ Mail Steamship Company, 2 B. R., 
170.) 

Davis v. Anderson, 6 B. R., 146, in effect decided that as 
the bankrupt court has jurisdiction over the debtor and all 
his creditors, and also over all the demands affecting the 
bankrupt’s estate, the secured creditor must prove his de-- 
mand and obtain the aid of the bankrupt court, and cannot 
so act until bankruptcy proceedings are closed, and then 
enforce his lien in a State court. (See also Bump, 433.) 
It is not necessary to cite other authorities on this point, 
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as the court will, if appellant succeed, have to overrule 
Taylor v. Bonnett, 38 Tex., 521, and Johnson v. Poag, 39 
Tex., 92. 


Reeves, Assocrate JusticE.—The appellees contend that 
Booth’s discharge in bankruptcy satisfied or extinguished 
the debt due from him to Elliott, and that the vendor’s lien, 
which was but an incident to the debt, was thereby extin- 
guished, 

The tract of land on which the lien is claimed was sold 
and conveyed by William Elliott and wife to Z. Booth on 
the 28th day of December, 1866. The note on which the 
suit was brought bears the same date, is payable to William 
Elliott or bearer, and was given for the balance of the pur- 
chase-money on the land. The original petition was filed 
June 23, 1870, about six months atter Booth was discharged 
* in bankruptcy. 

Booth demurred to the petition and pleaded his certificate 
of discharge. . 

The plaintiff, by a supplemental petition, alleged the sale 
and conveyance of the land by Booth to B. C. H. Johnson 
on January 26, 1867, and averred that Johnson had agreed 
and bound himself in writing to pay Booth’s note to Elliott. 
The alleged agreement was set out in the petition, but not 
offered in evidence on the trial. Johnson is charged with 
notice that the note for the purchase-money was unpaid, 
and a lien on the land at the time of his purchase from 
Booth. The plaintiff, in his petition, admitted the dis- 
charge of Booth, but averred that Booth was not the owner 
of the land at the time he made his application for bank- 
ruptcy, and charged that he had not reported the land as 
any part of his estate to the bankrupt court, and that he 
had also failed to report Johnson’s obligation to pay the 
note sued on, 

Johnson answered by a general demurrer, and specially 
that the plaintiff’s remedy was against Booth or his as- 
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signee, or against him, Johnson, in the bankrupt court, 
denying the jurisdiction of the State court, and by a separ- 
ate plea denied the allegations of the plaintiff’s petition. 

The demurrer being overruled, the cause was submitted 
to a jury, under instructions from the court to return a spe- 
cial verdict. The jury returned the following verdict on 
the special issues submitted by the court : 

1. We, the jury, find the amount of the note described in 
the petition, principal and interest to May 7, 1873, twelve 
hundred and five dollars and seventy-six cents. 

2. We, the jury, find that said note was executed and 
delivered and promised to be paid as described in said peti- 
tion. 

3. We, the jury. find that said note was given to secure 
the purchase-moncy for the land described in the petition. 

4. We, the jury, find that Johnson did have notice when 
he purchased said land that the purchase-money from Booth 
to Elliott was not paid. 

5. We, the jury, find that Booth was discharged in bank- - 
ruptcy on the 9th day of December, 1869. 

The judgment of the court on the verdict was for the de- 
fendants; and the plaintiff’s motion to render judgment for 
him and his motion for a new trial being overruled, he 
appealed. 

The discharge of Booth in bankruptcy, and which the 
plaintiff admitted, was a protection as to Booth. The effect 
of the discharge on Elliott’s lien is the only question in the 
case. 

A discharge in bankruptcy, with certain exceptions, re- 
leases the bankrupt from all debts and liabilities which 
were or might have been proved against his estate. It does 
not, however, release any person liable for the same debt 
for or with the bankrupt, either as partner, joint contractor, 
indorser, surety, or otherwise. ° 

Under this provision of the bankrupt act (sec. 33) it has 
been held that a creditor may sue any one liable for the 
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same debt, and that the suit is not affected by the bank- 
ruptey proceeding. (Ja re Levy ef al., 1 B. R., 66; Payne 
et al. v. Able, 4 B. R.,67; Citizens’ National Bank v. Lem- 
ing efal., 81. R. R., 282.) 

It clearly appears that the discharge is limited in its effect 
to the bankrupt, and that it cannot avail as a defense to 
another who may be bound with him for the debt. 

It is urged by appellee Johnson that if Elliott had fore- 
closed his lien in the bankrupt court that he, Johnson, would 
have been subrogated to Elliott’s rights azainst Booth, and 
might have protected himself out of Booth’s estate. The 
failure of Elliott to proceed against Booth in the bankrupt 
court did not prevent Johnson from doing so. Jolinson by 
paying the debt would have stood in the place of Elliott, 
and might have enforced all his remedies against Booth. 

The appellees further contend that the bankrupt court 
having acquired jurisdiction over Booth and his estate, and 
all persons and questions connected with it, and as Elliott 
failed to enforce his lien in that court either against Booth 
or his assignee, that the discharge of Booth was a bar to a 
proceeding in rem to enforce the lien on the land. 

Appellees refer to the case of Jones v. Leach ef al., 1 B.- 
R., 165, and the case of Davis v. Anderson, 6 B. R., 146, 
in support of the jurisdiction of the bankrupt court. In the 
case of Jones v. Leach, the bankrupt proceedings were pend- 
ing when the case was decided. An execution from a State 
court had been issued after the petition in bankruptcy was 
filed, and which was enjoined until the question of the bank- 
ruptcy was disposed of by the bankrupt court. In Davis 
v. Anderson the court said a secured creditor must prove 
his demand and obtain the aid of the bankrupt court, and 
cannot wait until the bankruptcy proceedings are closed 
and then enforce his lien through the Statecourts. In this 
case a judgment had been rendered against the bankrupt 
before his bankruptcy, and execution had been issued after 
his petition had been filed and the suit was brought by the 
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assignee against the purchaser. The court said a sale of 
the debtor’s land by virtue of an execution issued and levied 
after the filing of the petition in bankruptcy will not pass 
the title of the land as against the assignee, although the 
judgment was entered and the lien created prior to the 
bankruptcy. 

In the case at bar there are no questions to be settled 
with the assignee. The assignee is not a party to the suit. 
The bankruptcy has been closed, at least a discharge has 
been granted. The other creditors are not interested in the 
result of this suit. Booth having conveyed the land on 
which the lien is claimed to Johnson about one year and 
eleven months before he filed his petition for adjudication in 
bankruptcy, he had no interest in the property at that time. 
The property was never reported to the bankrupt court as 
any part of his estate, and the bankrupt court never had 
any jurisdiction over it, as Booth had parted with his title 
long before the court had acquired jurisdiction over him or 
his estate or his creditors, and which was not questioned 
by the assignee or any other party pending the proceedings 
in bankruptcy. As between Booth and Johnson there may 
have been a question of indebtedness growing out of John- 
son’s purchase from Booth, in which Booth’s other creditors 
or his assignee may have been interested. But that ques- 
tion is foreign to the present inquiry, and cannot affect 
Elliott or his right to enfore the lien if it has not been lost 
in some other way. 

If the cases of Taylor v. Bonnett, 38 Tex., 521, and John- 
son v. Poag, 39 Tex., 92, overruling Garner v. Smith, are 
to be taken as deciding that the State courts can in no case 
enforce a lien after an adjudication in bankruptcy, the de- 
cision is not in harmony with the current of authority on 
this question. | 

In the case of Jones v. Lellyett and Smith, 39 Ga., 64, it 
was held that a creditor having a judgment lien may enforce 
it upon property purchased from a bankrupt after the judg- 
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ment was rendered and before the filing of his petition for 
bankruptey, when the judgment and the property had not 
been before the bankrupt court for adjudication. Also, 
Truitt e¢ al. v. Truitt, 38 Ind., (Black,) 16, 26,27. In this 
case the court said: ‘‘A discharge in bankruptcy does not 
release a mortgage or other lien on property created prior 
to the commencement of proceedings, nor prevent the en- 
. forcement of the lien.”’ 

A lien created by the levy of an attachment from a State 
court more than four months prior to the commencement of 
the proceedings in bankruptcy does not oust the State court 
of jurisdiction to enforce the lien by a sale of the property, 
although a discharge has been granted. (Bates v. Tappan, 
3 B. R., 159; 99 Mass., 376; Bowman v. Harding, 4 B. 
R.,5; Leighton v. Kelsey e¢ a/., 4 R. R., 155; Vaillant, 
Lessee, v. Childress, 21 Wall., 643.) 

In Vaillant v. Childress, the court said: ‘‘ Where the 
power of a State court to proceed in a suit is subject to be 
impeached, it cannot be done except upon an intervention 
by the assignee, who shall state the facts and make the 
proof necessary to terminate such jurisdiction. This rule 
obtains, whether the four-months’ principle is applicable or 
whether it is not applicable.”’ This case was not published 
when the cases of Taylor v. Bonnett (38 Tex.) and Johnson 
v. Poag (39 Tex.) were decided. 

The cases here referred to are judgment liens, attachment 
liens, and mortgage liens. The case at bar is a vendor's 
lien, and unless there is some distinction in this respect 
between the cases the rule of construction should be the 
same. : 

The bankrupt act recognizes mortgages and liens gener- 
ally on real or personal property by providing for the pay- 
ment of the balance of the debt. after deducting the value 
of the property. (Sec. 20.) 

A vendor’s lien for the purchase-money attaches to the 
land and follows it into the hands of a subsequent purchaser 
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with notice. (Briscoe v. Bronaugh, 1 Tex., 326; Neel v. 
Prickett, 12 Tex., 138; McAlIpin v. Burnett, 19 Tex., 497.) 
The bankrupt law does not discriminate between liens of 
different kinds, and certainly it does not discriminate against 
a vendor’s lien, but protects it as other liens are protected. . 
When the property is sold by the assignee, the purchaser 
takes it subject to the lien, and acquires no better right 
than the bankrupt has. (Jn re Nebane, 3 B. R., 91; Jn re 
McClellan, 1 B. R., 91; Kelley v. Strange, 3 B. R., 2.) 

It clearly appeared from the evidence on the trial of this 
cause that the note on which the suit was brought was given 
in part payment for the land sold by Elliott to Booth before. 
his bankruptcy, and that Johnson had actual notice that 
the note was unpaid, and that Elliott had a lien on the land 
when he, Johnson, purchased from Booth, and that this was 
prior tothe bankruptcy. It further appeared that the land 
was never reported to the bankrupt court for adjudication, 
and that Booth was discharged in bankruptcy before the 
institution of the suit. The verdict of the jury was in ac- 
cordance with the evidence. The amount of the note, prin- 
cipal and interest to May 7, 1873, the time of the trial, as 
found by the jury, was $1,205.76. 

We are of opinion that the court erred in rendering judg- 
ment on the special verdict for the defendants. The judg- 
ment should have been entered for appellant for the sum 
found by the jury to be enforced against the land, but not 
to be enforced as a personal judgment against Booth nor 
Johnson, or any other property. (See Vaillant, Lessee, v. 
Childress, 21 Wall., 643.) 

The judgment is reversed, and judgment is here rendered 
for appellant on the special verdict of the jury in accordance 
with this opinion as should have been done by the District 
Court. 

Judgment reversed and rendered. 


REVERSED AND RENDERED. 
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Mack ParcuMan v. Tue State or Texas. 


INDICTMENT— THEFT OF CATTLE.—The charge of theft of an **ox”’ is 
a sufficient allegation ini an indictment, under the Code of Criminal 
Procedure, for theft of * cattle.” 


AppgAL from Harrison. Tried below before the Hon. J. 
L. Camp. 


G. B. Lipscomb, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Goutp, Assocrate Justice.—The indictment charges theft 
of an ‘‘ox,’’ without using the statutory word ‘ cattle.’’ 

Following previous decisions of this court, we hold that 
under the Code of Criminal Procedure this is a sufficient in- 
dictment for theft of ‘‘cattle.’” (The State v. Otto Lange, 
22 Tex., 591; The State v. Eisenheimer, Austin Term, 
1875.) 

It may be added that sufficiency of such an indictment, 
outside of the code, is maintained by some very respectabie 
authorities. (Bishop on Stat. Crimes, sec. 440, ref. to The 
State v. Pearce, Peck, 66; The State v. Hambleton, 22 Mo., 
452; The State v. Abbot, 20 Vt.,537; Taylor v. The State, 
6 Humph., 285; see also Wharton’s Am. Cr. Law, 4th ed., 
sec. 377, and references. ) 

The evidence supports the verdict, and there being no 
error the judgment is affirmed. 

AFFIRMED. 





Cornetius Orritt v. A. G. TALporr. 


VENDOR’S LIEN.—In a suit on a note given for a sum certain, with no 
stipulation as to interest or the character of money in which it was 
payable, it was alleged that the uote was given for the purchase- 

inouey of a tract of land on which the enforcement of a vendor’s 
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lien was claimed, and that “Sit was the understanding and agree- 
ment, ** that the note was to be paid in gold or silver coin and was 
to draw ten per cent. interest. On appeal from a judgment for 
gold with ten per cent. interest and enforcing the lien, there being 
no statement of facts and no action below shown on a demurrer to 
the petition : Held, That there was no error in the judgment below, 
because, Ist. Thongh the pleading was defective in the allegations 
relating to the parol agreement to pay coin and interest. in the- 
absence of a statement of facts the court will presume that evidence 
was admitted to aid the allegations. 2d. There being no ruling on 
defendant’s demurrer, it must be considered as waived. 3d. The . 

- petition does not allege that the promise to pay coin was contempo- 
raneous with the exeeution of the note, nor negative the fact that 
there was consideration to support the promise; and without a 
statement of facts, or exceptions taken in time in some form, this 
court will presume that che proper evidence was before the court to 
sustain the judgment. 


Error from Titus. Tried below before the Hon. M. L. 
Crawford. 

There was nothing in the charge of the court or the ver- 
dict which in terms indicated that the promise to pay coin 
and ten per cent. interest was for a consideration, or subse- 
quent to the execution of the note. There was no state- 
ment of facts, no objection shown to the evidence, no charges 
asked by defendant below, and no motion for new trial. 


Turner & Turner, for plaintiff in error, cited Leer & 
Hucherson v. Sutherland, 36 Tex., 151; Rockmore v. Da- 
venport, 14 Tex., 602; Neill v. Newton, 24 Tex., 202; 
Anding v. Perkins, 29 Tex., 348; Higginbotham v. The 
State, 23 Tex., 574; Hollingsworth v. Holshousen, 17 
Tex., 43; Earle v. Thomas, 14 Tex., 583. 


George T.. Todd, for defendant in error, contended that . 
the allegations of the petition permitted evidence that the 
agreement to pay gold and ten per cent. interest was sub- 
sequent and not contemporaneous with the execution of the 
note. 


Reeves, Associate J ustice.—This suit was brought by the 
. 13 
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defendant im error to recover the balance due on a promis- 
sory note, given by the plaintiff in error and payable to the 
defendant in error, for the sum of four hundred aud forty 
dollars, being the purchase-money for a house and lot in 
‘Gray Rock,’’ as stated in the note, and to enforce the 
vendor’s lien by a sale of the property. 

The note was given for the payment of four hundred and 
forty dollars generally, without any stipulation for interest. 
The plaintiff in his petition avers ‘‘that it was the under- 
standing and agreement by and between petitioner and de- 
fendant that the sum mentioned in said note was to be paid 
by defendant in gold or silver coin of the United States of 
America, and that the same was to draw ten per cent. in- 
terest per annum from maturity until paid.’” A judgment 
was rendered for the plaintiff, on the verdict of a jury, for 
the sum of three hundred and twenty-seven dollars and 
twenty-seven cents in gold or silver coin, and the house and 
lot were ordered to be sold in payment of the judgment. 
From this judgment the defendant, Orrill, prosecuted a 
writ of error. 

The first error assigned is that the verdict of the jury is 
excessive, 

The balance due on the note, computing the interest at 
ten per cent., as shown by the verdict and judgment, is 
three hundred and twenty-seven dollars and twenty-seven 
cents, being thirty-seven dollars and twenty-one cents in 
excess of the amount for which it is contended the judg- 
ment should have been rendered, allowing interest at the 
rate of eight per cent. Whether, therefore, the judgment 
is erroneous or not depends upon the rate of the interest the 
plaintiff was entitled to recover, or in other words whether 
the principal should bear interest at the rate of ten per 
cent. or eight per cent. from the maturity of the note. The 
other assignments of error embracing this one will be con- 
sidered together. 

The plaintiff in error insists that the jury erred in re- 
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turning a verdict for gold or silver coin with ten per cent. 
interest, and that the court erred in rendering judgment 
on the verdict when the note, which was the foundation 
of the action, did not specify gold or silver dollars, and that 
the verdict was not supported by the pleadings. 

The counsel for the plaintiff in error refers to the case of 
Leer and Hutcherson v. Southerland, 36 Tex., 151. The 
facts of this case are not fully stated. The court said the 
judgment should not have been entered for coin on a note 
that did not call for the payment of coin. There was no 
allegation of any agreement for payment in coin as there 
was in the present case. It is, however, objected that the 
agreement as alleged in the petition was in parol and con- 
temporaneous with the execution of the note, and that it 
materially varied the terms of the note and its legal effect, 
and was therefore void, citing the case of Rockmore v. 
Davenport, 14 Tex., 602. In this case the defendant 
pleaded that it was originally agreed at the time of draw- 
ing the bill that the defendant should not be called on for 
payment until the time stipulated. The plea was stricken 
out on motion of the plaintiff, the court saying the plea 
was bad, for the reason that it proposed to vary by oral 
evidence the legal effect of a contract in writing. The 
rule announced in this case is well settled. “But does it 
apply to the present case? As a pleading the petition was 
defective in the allegation relating to the agreement. It 
should have been shown by averment when the agreement 
was made, and if it was subsequent to the giving of the 
note and was a new and independent contract, it should 
have been so averred, with a consideration to support it. 
Still it does not follow that evidence may not be admitted 
to aid and support a defective allegation when it is not 
excepted to and when there is no objection to the evidence. | 
The defendant appealed and answered by a general demur- 
rer to the sufficiency of the petition, and by a general denial 
of the plaintiff's allegations. There was no ruling on the 
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demurer, and it must therefore be considered as waived. 
No objection is shown to have been made to evidence. No 
charge was asked by defendant. There was no motion for a 
new trial, and no statement of facts. As the case is pre- 
sented by the record we cannot say that the court erred in 
the charge to the jury, or that the jury erred in finding 
upon the agreement alleged in the petition as being against 
evidence. The judgment is therefore affirmed. 


AFFIRMED. 








W. 4H. Porrv. A. T. Granam & Co. 


1. MECHANICS’ LIEN, RECORD OF.—It is not necessary that a written 
contract intended to secure a mechanics’ lien should be authenti- 
cated before being recorded. 

2. MECHANICS’ LIEN—HOMESTEAD.—The lien of a mechanic for labor 

: or materials in constructing a house or property occupied :sa home- 
stead cannot be defeated by the homestead exemption. 

3. MECHANICS’ LIEN.—A mechanics’ lien for labor and materials in 
constructing a house, where the written contract for the building 
is recorded within six months after the debt becomes due, is not 
lost by the fact that subsequent to the registry of the contract the 
mechanic had received a negotiable note for a balance of the debt 
due, (which also recited the consideration to be for building and ma- 
terials, and in terms reserved a lien.) which note was not recorded ; 
in such ease the note would only serve to show the balance due on 
the contract, leaviag the lien still in force. 

4. EVIDENCE.—When an instrument which has been recorded is in evi- 
dence the original record-book may be also used in evidence for the 
purpose of showing more definitely than would appear from a de- - 
fective certificate of the clerk on the instrument, the fact of the reec- 
ord and its date. 

. 5. LIEN, WAIVER OF.—Whether a lien is waived or not is generally a 
matter of intention ; when it has once attached, the taking of a ne- 
gotiable security for the debt does not of itself operate as a release 
of the lien. 





Appgat from Harrison. Tried below before the Hon. M. 
D. Ector. 
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Argument for the appellees. 





A. T. Graham & Co., on the 23d September, 1873, made 
an agreement in writing with W. H. Pope, in which they 
agreed to build a house for him. The house was built in 
conformity with the contract, and on the 15th of July, 1874, 
Pope gave his note to Graham & Co. for a balance of $1,256 
due on the contract, which bore a rate of interest different 
from the contract, but which on its face reserved a mechan- 
ics’ lien. No mechanics’ lien was in terms specified on the 
face of the original agreement. The debt for building was 
due, according to the building contract, about January 15, 
1874, and that contract was recorded in the county in which 
the building was erected, June 6, 1874, and before the note 
was made. The contract was recorded without acknowl- 
edgment of its execution. An effort was made to defeat the 
enforcement of the mechanics’ lien by interposing the home- 
stead right of Pope’s wife, who, it was claimed, was equita- 
ble owner of the ground on which the improvement was 
made, and who was not bound by the contract, but she was . 
not a party to the present proceeding. Judgment for A. 
T. Graham & Co., from which Pope appealed. 


James Turner, for appellant, contended that the note su- 
perseded the written agreement first made, citing 10 Bush, 
(Ky. R.,) 54; Hilliard on Mortgages, ch. 44, sec. 13; 10 
Ves., 280; 24 Tex., 240; 2 Story’s Eg., 594-5-6; Nairn 
v. Prowse, 6 Ves., 752; 1 Mason, 212; 32 Tex., 627; 4 
Shepherd, 158. 


W. S. Coleman & William Aubrey, for appellees, to show 
that the lien was not lost by the execution of the note, cited 
Fonda v. Jones, 42 Miss. R., 792, (2 Am. R., 670;) Hughes 
v. Kearney, 1 Sch. & Lef., 132; Nairn v. Prowse, 6 Ves., 
752; Mackreth v. Symmons, 15 Ves., 329; Garson v. Green, 
1 Johns. Ch. R., 308; 4 Kent. Comm., Lect. 58, p. 151; 
2 Story’s Eq. Jur., sec. 1226, note 2; 21 Vt. R., 271; 6 
B. Monr., 67; Id., 74. A lien cannot be displaced but by 
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some act of the party holding it, which shall postpone him 
to a subsequent claimant. (Parker v. Keeley, 108. & M., 
184; 9 Miss., 67; 2 Blackf., 218; 2 Browne, 297; 9 Mart., 
(La.,) 562; 4 Mart.,11; 8 Mart., 422. 


Goutp, Assoctate Justice.—The contract between appel- 
lees and appellant was recorded within six months after the 
debt growing out of it for materials and labor to erect 
the house became due ; and there can be no question that 
Graham & Co. had a mechanics’ lien on the house erected 
under the contract, to secure the balance due under said 
contract in so far as it was competent for appellant Pope to 
give or create such a lien. The homestead rights of Pope 
could not attach to the house so erected so as to defeat this 
lien. (Constitution, art. 12, sec. 15; Potshuisky v. Kremp- 
kan, 26 T., 309.) 

If the wife of Pope had any rights in the house by reason 
of her equitable ownership of the lot on which it was erected, 
or if her father had any such rights by reason of his legal 
ownership of said lot, they were neither of them parties to 
this suit ; their rights were not adjudicated, and will not be 
affected by the decree or the sale thereunder. It is to be ob- 
served that the statute contemplates the enforcement of the 
mechanics’ lien by the sale and removal of the house or other 
improvement, and to that extent seems to treat the house 
or other improvement rather as personal estate than asa 
part of the realty. (Paschal’s Dig., art. 7114.) Be this 
as it may, the lien attached to all the rights of defendant 
Pope in the house, and the rights of no one else therein are 
before us for adjudication. 

It is contended by appellant that the note sued on was a 
new contract, superseding and abrogating the original build- 
ing contract, and that it amounted to a waiver of the lien 
under that contract. 

Taking the note of the debtor for his debt does not or- 
dinarily amount to payment or discharge of the indebted- 
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ness unless it is so expressed, or appears to have been so 
intended. (2 Pars. on Cont., 136; The Kimball, 3 Wall., 
37; Grant v. Strong, 18 Wall., 623.) 

When a lien has attached the taking of a negotiable se- 
curity for the debt does not of itself operate as a release of 
the lien. (Grant v. Strong, 18 Wall., 623; Phillips on 
Mech. Lien, sec. 276, and references.) 

Whether a lien is waived or not is ‘‘ largely a matter of 
intention,’’ and in this case the recitals of the note show’ 
aflirmatively that the lien is not waived but is intended to 
be retained. The note served to show the balance due on 
the contract, and to fix the rate of interest on that balance, 
leaving the lien still in foree, (Phillips on Mech. Lien, 
sec. 276, and references. ) 

This conclusion is in accordance with the current of au- 
thority in the analogous cases of mortgages and vendors’ 
liens. (1 Hilliard on Mort., 484, ch. 24, pars. 61-2; Id., 
307-8, ch. 16, pars. 4, 5, 6, 7.) 

The question raised by the charges asked and the assign- 
ment of error, and discussed in appellant’s brief, is as to the 
waiver or extinguishment of the lien as an entirety; and if 
it should be considered doubtful whether the lien extended 
to the additional interest, it is sufficient to say that no such 
question appears to have been made below or to be now 
properly before us. 

The contract was properly admitted to record without 
proof or acknowledgment of itsexecution. (Paschal’s Dig., 
art. 7112.) The statute does not appear to contemplate 
that such contracts shall be authenticated before being re- 
corded. 

It was made an exhibit to the amended petition, and there 
was no error in admitting it in evidence, nor was it error 
to allow the record book to be produced in evidence for the 
purpose of showing more definitely than appeared by the. 
clerk’s certificate on the original instrument the fact and 
the date of its record. 
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The assignment that the court erred in its charge is too 
general to require notice, and the other assignments of error 
have been substantially considered in what has already been | 
q said: , ‘ 

> AFFIRMED. 





ro 


F. P. Jones v. J. W. WALKER. 


1. DISTRESS WARRANT—AFFIDAVIT.—An affidavit that defendant ** is 
indebted to plaintiff in the sum of one hundred and twenty-six dol- 
lars, or thereahouts, for rent and supplies furnished and advances 
made” tothe defendant, is not sufficient to authorize the issuance of 
a distress warrant. 

2. SAME—PRACTICE.—A petition must be filed by the plaintiff where a 
distress warrant is applied for, which petition or the affidavit must 
eoutain a definite statement of the items of the indebtedness, and a. 
that the same are of such nature that the distress warrant was au- 
thorized as a remedy. In the absence of such petition when the 

' case is reached the proceedings should be dismissed. 

i 3. APPEARANCE DAY.—Tliere is no day of the term properly known as 

the appearance day, by which time the petition in proceedings by 

distress warrant should be filed, and it would seem that it should be 
filed at the first day of the term to which the distress warrant is 
returnable. 


tt AppraL from Hopkins. Tried below before the Hon. W. 
Hh) H. Andrews. 





Payne & Putman, for appellant. 
Maxey, Lightfoot & Hunter, for appellee. 


Moors, Assocrate J ustice.—On the 6th day of November, 
1874, F. P. Jones, the appellant, made oath before R. M. 
Cade, a justice of the peace of Hopkins county, that the ap- 
pellee, J. W. Walker, was justly indebted to him ‘‘ in the 
sum of one hundred and twenty-six dollars and fifty cents, 
or thereabouts, for rent and supplies furnished and advances 
made to said Walker, to enable him, said Walker, to make 
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a crop on certain rented premises,’? &c. And on the same 
day said justice issued to the proper officer a warrant com- 
manding him to seize so much of the property of said 
Walker as should be sufficient to pay the debt alleged in 
the affidavit to be due and all costs. The warrant was 
made returnable to the next ensuing term of the District 
Court of Hopkins county, beginning on the first Monday in 
February, 1875, and was. executed by the constable on the 
day on which it issued, by the seizure of ‘‘ one-half interest 
in four bales of cotton 


9? 


and a ‘certain crib of corn found 
on the premises now occupied by said J. W. Walker, valued 
at seventy-five cents per bushel.’’ 

A citation was also issued at the same time, and served 
on the defendant on the 27th day of November, 1874, noti- 
fying him to appear at the next term of the District Court 
of Hopkins county, to be held on the first Monday in Feb- 
ruary thereafter, to answer the complaint of said J. P. 
Jones ‘‘in a plea of debt for the sum of one hundred and 
twenty-six dollars and fifty cents, or thereabouts, for rent 
and supplies furnished and advances made to said Walker, 
to enable said Walker to make a crop,”’ &e. 

On the 3d day of February, 1875, Walker appeared in 
the District Court and filed a general demurrer and gen- 
eral denial, and also moved to dismiss the action, first, 
because the affidavit upon which the warrant issued does 
not state the amount due the plaintiff, and does not allege 
what amount is due for rent, and for what year the same is 
due, and what articles or goods were advanced defendant, 
and that no itemized account of them is filed as required 
by law, so that defendant does not know for what he is sued; 
second, no sufficient bond was given before said warrant 
was issued. No action seems to have been had on the mo- 
tion, or to have been taken in the case until the succeeding 
term, when, after argument by the parties, the motion was 
sustained by the court, the warrant quashed, and the suit 
dismissed. 
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It does not appear upon which of the objections presented 
in the ‘‘demurrer and motion to dismiss,’’ as it is called, 
the court based its action. The exception to the bond, in 
our opinion, was not well taken, for although it is quite 
informal, it is nearly in the language of the statute, and 
contains all of its essential requirements. The grounds of 
exception set up in the first clause of the motion suggests 
matter of more serious consideration. 

The statute requires that the plaintiff, his agent or attor- 
ney, shall make oath that the amount sued for is for rent or 
for advances, such as are mentioned in the first section of 
the act, or produce a writing from the tenant to that effect. 
The amount for which an action is brought certainly should 
be definitely stated, and the requirement that the amount 
sued for should be sworn to be for rent or advances, would 
seem to import that some definite amount should be stated 
to be so due. Unquestionably the defendant cannot be 
properly called upon to answer to an action without being 
informed of the date and items of the account, or nature and 
character of the demand upon which he is sued. It may be 
that it would have been sufficient in this case if the plain- 
tiff had, as required by the statute, filed a petition in the 
District Court, giving a full and clear statement of his cause 
of action. This he failed tode. And although the failure 
to file a petition is not clearly and definitely set forth asa 
ground of objection to the plaintiff’s action, either in the 
demurrer or motion to dismiss, yet the statement in the 
former, that ‘‘the facts set forth in the proceedings of plain- 
_ tiff are not sufficient for him to have and maintain his 
’ guit,’’ and in the latter, that ‘‘no itemized account is filed 
as required by law, so that defendant does not know for 
what he is sued,’’ warranted the action of the court in dis- 
missing the suit. 

But conceding that this objection is not suggested by the 
demurrer or motion, evidently no action can be maintained 
without a petition, and as one was not filed, it was the duty 
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of the court to strike the case from the docket of its own 
.motion. There is, it is true, some uncertainty and diffi- 
culty in determining at what time the plaintiff in such a 
case is required to file his petition. The act under which 
this was instituted says the plaintiff shall be obliged to file 
his petition before the appearance day of the term to which 
the papers are returnable. As there is no day in the term 
of the court properly known by that designation, it is some- 
what difficult to say what day is here referred to. The 
plaintitf makes his appearance whenever he files his peti- 
tion, and therefore it would seem that for him the appear- 
ance day is the first day of the term, or at furthest, the day 
when the case is reached on the call of the docket in its 
regular order. A day is fixed by statute on which a judg- 
ment by default may be taken against the defendant, if 
before that time he has not appeared and filed his answer, 
and therefore it may be properly regarded as the appearance 
day for defendants. And it has been probably referred to 
in some of our statutes, and in some instances by the court, 
as the ‘‘ appearance day.’’ If this is the day on or before 
which it is said the plaintiff may file his petition, no time 
seems to be allowed to the defendant to file his answer. At 
least the time in which he shall do so is not designated. 

But whatever day is here referred to as ‘‘ the appearance 
day,’’ on or before which the plaintiff shall file his petition, 
it is unquestionably some day in the term to which the de- ~ 
fendant is cited to appear. And as no petition was filed at 
that term or at the second term when the case came to trial, 
the court could not have acted otherwise than to quash the 
writ and dismiss the suit. It is the petition and not the 
warrant that the defendant is cited to answer. The plam- 
tiff evidently cannot prosecute his suit on merely an affi- 
davit and warrant. Without a petition there is no foun- 
dation for the action, and nothing upon which the court 
can render a judgment against the defendant. 

The judgment is affirmed. 

AFFIRMED. 
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SaMuEL ©. SULPHEN V. Joun Norris. 


1. PRESUMPTION OF GRANT.—In cases of long-continued possession of 
land, where title is to be shown from the government, the rule is 
that juries may be instructed that they may presume a grant to 
have issued, not that they must so presume ; nor will the presump- 
tion be entertained in behalf of a plaintiff who, in making out his 
case, shows that in fact no grant ever issued, or where he fairly 
rebuts such presumption. 

. SAME.—Cases may be found where juries have gone to the length of 
presuming a grant, in the face of the almost-admitted fact that none 
in fact existed. Such cases are referable to incorporeal heredita- 
ments and not to the thing or fee. 

3. SAME.—A presumption cannot, for its support, rest upon another 
presumption. The policy and law of Spain forbidding grants of 
land to foreigners, where it was sought to establish a grant anterior 
to 1824 in favor of a citizen of Maryland, it was error to refuse to 
instruct the jury “that it devolved upon the plaintiff to show that 
the alleged grantee was a competent person to receive and hold such 
grant, and such fact must be established by proof, either positive or 
circumstantial, and not a mere presumption.” 

4, SAME.—Where a party asserts the existence of a grant from long 
possession the possession should extend to definite and distinct 
boundaries. 

5. LIMITATION.—While a grant to the fee may not be presumed against 
the State, yet upon the location of a valid certificate upon the land 
by another, the possession continued for ten years from such loca- 
tion, would confer title to 640 acres, including the improvements so 
held. 


bo 


AppgaL from Nacogdoches. Tried below before the Hon. 
M. Priest. 

John Norris brought trespass to try title against Samuel 
C. Sulphen, alleging that, as one of the heirs of Edmond or 
Ramundo Norris, he was the owner of seven-twelfths of a 
tract of land in Nacogdoches county of four leagues, and 
known as Ranche Naconichi; alleging a grant in 1810 to 
Ramundo Norris; that the grant was lost; continuous 
possession of the land from 1806 and from the issuance of 
the title; possession under it by Ramundo until his death 
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in 1829, and by his descendants afterwards, and up to the 
institution of suit. . 

The defendant demurred, and for special exception urged, 

(1) ‘‘That the petition did not show by any facts alleged 
that the ancestor of plaintiff, Ramundo Norris, had any 
capacity to or qualifications for receiving a grant from the 
Spanish government. 

(2) ‘“‘That the petition did not state by what officer, 
either by grade, name, or jurisdiction, or at what time or 
place, the grant was issued to the ancestor of plaintiff under 
which he claims.”’ 

He also pleaded not guilty. 

The demurrer and exceptions were overruled. _ 

On the trial Vital Flores, for plaintiff, testified, ‘‘I knew 
plaintiff in 1807; he lived at the ranche Naconichi, in Na- 
cogdoches county with his father; since that time have 
known him in said county. I was acquainted with his 
father also in the year 1807, and from that time until his 
death. He lived at the ranche Naconichi. He died’ in the 
year 1829 at the ranche Naconichi. , 

‘«The place Naconichi is situated near the Bayou Naconi- 
chi, and is the place where Lewis Knight once lived ; first 
knew it in 1807, when it was claimed by Ramundo Norris, 
and was so claimed and occupied till his death, and since 
that time by his wife and children. I never knew any 
other claimant to the ranche. 

‘¢T am near 80 years old. I held the office of preanador 
in 1831 under the Mexican government, and in 1834 I 
held the office of alcalde; held both offices for the term of 
one year. 

‘‘T know the father of John Norris is dead ; he died at 
the ranche Naconichi, in Nacogdoches county, in 1829. He 
was married. His wife is dead ; she died in 1848, at John 
Norris’ house. He left children, the issue of the marriage. 
I knew six, (giving their names.) I know that all the 
children except John Norris are dead. I think all their 
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children are dead. I do not know anything about the 
boundaries of the grant. Ramundo Norris continued on 
said grant from 1807 to 1829 without interruption. John 
Norris and his mother possessed and occupied said place 
after Ramundo’s death until the death of Mrs. Norris, and 
John Norris continued to occupy and possess the same to 
the present time through tenants. They possessed and 
occupied said place under the claim of Ramundo Norris. 
John Norris has occupied said grant since the death of his 
parents, claiming the same for himself and heirs. The 
extent of the claim is four leagues. He has occupied the 
same through tenants since his father’s death. 

‘‘Ramundo Norris made considerable improvements on 
said ranche in the year 1807 at the place known as ranche 
Naconichi. I first knew said improvements in 1807. His 
dwelling house was situated in the centre of the ranche.’’ 

Absalom Gibson knew John Norris in 1836 or 1837; 
made a survey of the Norris grant April 6, 1838. John 
Norris claimed said grant as one of the heirs of his father’s 
estate. 

John Norris, plaintiff, testified that he was born in 1800, 
in Louisiana, near Bayou Beoff. His father came to Texas 
and bought a ranche, called Naconichi, from McWilliams, 
(or Maculinis, the Spanish rendition.) When his father 
Edmund (or Ramundo) Norris first went on the ranche it 
consisted of a very small coop of a hut, and, perhaps, a pen 
for cattle. His father, soon after he went upon the land in 
1806, commenced improving on it, built houses, cleared 
land, &c., at the place since known as the ranche Naconichi, 
which is about one-fourth mile from McWilliams’ settle- 
ment-above named. McWilliams committed some offense 
and left the country, and witness never heard any more of 
him. 

The government granted his father, Ramundo, the land in 
1810. Remembered that in 1810 his father came home one 
day and told his (witness’) mother that he had petitioned for 
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the land and it had been granted him, and that soon after, 
perhaps next day, Jose Maria Gaudiana and Padre Procella 
came out to his father’s house, and witness understood that 
they came for the purpose of putting his father in possession 
of the land, and he saw them ride off from the house for 
that purpose; did not see them mark any, but heard they 
marked a pine on east side of the grant, but don’t know 
how he learned it; did not learn it from Gaudiana or Pro- 
cella. The tree is still standing, has top broken off; has 
often seen the old mark upon the tree. 

When Guadiana and Procella came to his father’s in 
1810 to put him in possession, they started from his father’s 
house, the ranche Naconichi, and went three miles north; 
then came back to the ranche and went three miles east ; 
then came back to the ranche and went three miles south ; 
and then came back to the ranche and went three miles 
west. Witness understood from them and his father at 
that time that they had surveyed out the grant of four 
leagues and had marked the corners; and he afterwards 
saw the marked corners and recognized the pine tree with 
the top broken off, which he heard them name as one of the 
corners at the time. The tree still stands and with the 
marks upon it. Understood the grant was from the gov- 
ernment of Spain, and made by Salcedo. Recollects that 
his father said to his mother that Salcedo had granted him 
the land. This was in 1810, and his father always after 
that time claimed the land as having been granted to him 
by the Spanish government. * * * Witness understood 
afterwards that the government called all the grants in for 
confirmation. * * * In 1813 war broke out between 
Spain and Mexico, and there was great confusion in the 
country, and here about Nacogdoches no man’s life was safe ; 
and his father, Ramundo Norris, and family, and all other 
citizens left and went into Louisiana; all left to save their 
lives. His father and family settled near Logansport, built 
a house and opened a small farm, where they remained until 
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1820, when the Mexican authorities invited all the citizens 
to come back. His father came back and went to his old 
home on the ranche Naconichi. Until this time it was not 
considered safe for any one to return. No one of the family 
visited the ranche from 1813 to 1820. They left the coun- 
try because of the war and dangerous condition of the coun- 


try, and because no one’s life was safe. It was not on account 
of hostile Indians. Ramundo was always regarded a good 
citizen from the time he first settled here in 1806 up fo his 
death in 1829, and was so recognized by the government 
authorities. He never took up arms or rebelled against the 
Spanish or Mexican government. 

In 1824 Mr. Gaines, who was son-in-law of Ramundo 
Norris, went to San Antonio and brought home the title of 
1824, and told his father, Ramundo, that he had brought 
his title papers, and that he (Gaines) had to prove that he 
was his (Ramundo’s) son-in-law before he could get them. 
A few days after Jose Antonio Sepulvedo, ‘assisted by Ra- 
mon Chevano and Jose Cordova, came out to the ranche and 
put his father in possession and surveyed the land. Wit- 
ness and his brother, now dead, assisted in surveying— 
measured with ropes on horseback—went three miles north 
and marked a tree; then returned to the ranche and went 
three miles south and marked a tree; then returned and 
went east and did the same; then returned and went west 
and did the same ; marked at each cardinal point, making 
no lines from the ranche and points, and none around the 
land from point to point. The eastern mark made by Se- 
pulvedo was not far from the old pine marked by Guadiana 
and Procella, with the top broken off, as mentioned before. 
* * * From 1810 his father always claimed that the 
land had been granted him by the Spanish government ; it 
was then recognized ‘by the citizens and authorities. * * * 
Witness never saw the grant of 1810; don’t know that it 
was lost. His understanding was that when Salcedo called 
in the titles in 1810 his father’s title went into his hands 
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and was carried off to San Antonio, and that in 1820, when 

his father returned to the ranche, the title or grant was lost 
or gone and could not be had. In 1810 all the title papers 
were called in by the authorities for some action to be taken 
‘on them; understood that it was for them to be confirmed, 
In 1829 his father died on the ranche, and in 1830 witness 
and mother moved off to near Attoyac river, in Nacogdoches 
county, where he has since resided, and where he got a pre- 
emption. Witness kept tenants to hold it all the time, 
(witness gave names of the tenants;) there may have been 
intermissions between tenants, but if any they were short. 

Witness remembered that when a small boy Matias Pena 
was at his father’s, and Santos Coy, a neighbor, and they 
had a conversation about the conflict with Pena, and Pena 
said if there was not land enough for father he, Pena, would 
make it good out of his land. Father spoke little Spanish 
and Pena little English. Coy acted as interpreter. Wit- 
ness was a small child; it was about the time of granting 
the land in 1810. Surveyors in those days measured land 
with ropes on horseback, and thus Guadiana and Procella 
measured his father’s land in 1810 and Sepulveda in 1824. 
His father was a Roman Catholic, and was born in n Mary- 
land, in the United States. 

A. A. Nelson, for plaintiff, testified that he had been sur- 
veyor in the county for most of the time since 1838, at first 
deputy, then principal. The Norris grant was not put on 
the county map when first compiled in 1840, though such a 
survey was known to exist. It was mapped in 1846. It is 
within the border leagues. Some surveys were made in 
conflict as early as 1838. 

Plaintiff then read from an old abstract of land titles a 
description of the Norris four-league grant, as of date April 
5, 1824. : 

Plaintiff read certified translation of documents from the 
General Land Office, and the same in connection with dep- 


ositions of Jacob Koechler, Commissioner of the Land Office, 
14 
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that the originals were in the land office and could not be 
withdrawn, as follows: 


‘Senor Governor: I, Ramundo Norris, of English de- 
scent, for more than eight years an inhabitant of the post 
of Nacogdoches, in best legal form and manner, appear be- 
fore you and say that since I came to this country I obtained 
by purchase and legal right a ranche called Naconichi, the 
same which I now possess, and where I have the home for 
my cattle. But Maculinis, of whom I bought the same, 
and who had it from Mathias Pena, of this place, had the 
same not legally transferred to me on account of his going 
to San Antonio de Bexar, from whence he fled to Natchi- 
toches. I now appear before you to obtain lawful posses- 
sion of said ranche, and that you may be pleased to ordain 
that there be given and pointed out to me by a formal and 
approved instrument in writing one league of land in each 
quarter from my cattle-house, or so much as is consistent 
with legal purchase right. Therefore I pray you may be 
pleased to decree and ordain as proposed, swearing that I 
act in good faith, whereby I receive justice. 

‘*T pray that this writing be admitted, although on com- 
mon paper, having no stamped paper; post of Nacogdoches, 
-April 13, 1810; and not being able to subscribe, I request 
Mr. Manuel Bustamente to do it in my name.’’ 

‘*¢ At the request of the party I sign the same. 

Manvet BusTAMENTE.”’ 


‘¢San Fernanpo DE Bexar, 5th of April, 1824. 

‘‘The citizen Jose Antonio Sancedo, first voter of the 
most excellent provisional deputation, and meantime politi- 
cal chief of the province of Texas, in view of the foregoing 
document and representation by Ramundo Norris, an old 
inhabitant of the post of Nacogdoches, and minding his 
merits, and that owing to former incidents, the Governor of 
this province, Lieut. Col. Manuel de Salcedo, could not au- 
thorize and approve the sale of the tract which the said 
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Norris claims, and which was sold to him without legal 
form by Maculinis, who had acquired the same of Ma- 
thias Pena, as is shown by the foregoing document, and 
using the authority which the law permits, I approve and 
confirm in all its parts the sale of said tract made by Wil- 
liam Maculinis without legal form to said Ramundo Nor- 
ris, dispossessing any individual who claims the same under 
inferior rights; and that this disposition may have force and 
the necessary effect, I appoint the mayor of Nacogdoches, 
Mr. Juan Seguine, to survey the four square leagues which 
were sold to the party interested, and that he put him in 
personal possession of the same, to enjoy them in entire 
freedom, giving to him the authentication which he re- 
quests to serve as title, and this dispatch with its further 
proceedings to be returned to this government for preserva- 
tion in the archives of this province. 
‘¢ Jose ANTONIO SANCEDO.”’ 

‘* Assisting witnesses: 
‘¢ MANUEL ITURRIE, 
**CastrLLo VictoRIANO ZEPEDA. 


‘‘In the post of Nacogdoches, the twenty-ninth day of the 
month of July, in the year one thousand eight hundred and 
twenty-four, I, Jose Antonio Sepulveda, commissioned by 
said Juan Seguin, on account of his sickness, and in obedi- 
ence to the foregoing decree of the citizen Mr. Jose Antonio 
Sancedo, first voter of the most excellent provisional depu- 
tation, meantime political chief of the province of Texas, 
proceeded, with witnesses as my assistants, to the ranche and 
house owned by Ramundo Norris of this place, and not find- 
ing contradiction, in obedience to above order made the first 
survey from there, to wit, in the north one league in full 
quantity, one league in full quantity in the south, and one 
in east and one in west in full quantity; and taking him by 
the right hand and conducting him to the said tract in order 
to give him possession of said four square leagues in the said 
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ranche of Naconichi, giving him notice that besides the 
annual cultivation as he promises, he is to put marked stakes 
on each line of said ranche, and I unrooted plants and made 
other demonstrations of actual concession, which I gave him 
in the name of our Mexican nation, which God preserve, 
before assisting witnesses, who, together with me, sign the 
present on unstamped paper, to which I certify. 
JosE ANTONIO SEPULVEDA, 
** Witnesses present : 
his 

Jose + Corpova, 

mark. 

his 

Ramon + CHAVANO.”’ 


mark. 

‘* Having seen the foregoing right of possession given by 
Commissioner Jose Antonio Sepulveda, inhabitant of the 
place of Nacogdoches, to the inhabitant Ramundo Norris, 
in accordance with my decree of the last past 5th of April, 
and without any contradiction in parts, I approve and con- 
firm this gift of the said ranche of Naconichi, with the said 
surveys, to the said Ramundo Norris, and as he joined our 
Mexican nation, which God may always and forever pre- 
serve, and in right of inheritance I give it to him, his chil- 
dren, and descendants, with the right to sell and free to do 
as with his own property, but with the distinct condition 
that he has to keep arms and horses, and be ready to defend 
the country against the insults of enemies, and to march 
against them when ordered, and that he has to keep his 
house and ranche in good repair. 

‘* The original is to be filed, and a certified copy of it to 
be given to the party to be preserved by him.’’ 

The defendant examined Vital Flores, whose depositions 
had been read by plaintiff, and he testified upon the witness 
stand as follows: 

Witness knew Ramundo Norris; he came to the country 
in 1807, and settled on ranche Naconichi, and lived there 
till 1813, when he left the country with every one else. 
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Witness remained in Louisiana near Norris until about 
1820° when witness went to San Antonio. On his return 
to Louisiana he met Norris and sons driving their cattle, 
and they told him they were going back to the ranche 
Naconichi. Witness did not visit the ranche from 1813 to 
1827; indeed did not. return to the country to live until. 
1827; saw Ramundo Norris there in 1827 or 1828. Ra- 
mundo never told witness how much land he claimed until 
after 1824, and about 1827, when Jose Antonio Sepulveda 
told witness he had put Norris in possession of four leagues. 
Witness knows nothing of the boundaries of the grant. 
Norris was much liked by the people and officers of the 
government. He appeared to be a foreigner, and could not 
speak Spanish well. Witness was born in 1790. Knew 
Salcedo. He was here in 1810 three or four weeks for the 
purpose of extending titles and confirming titles; that he 
was killed in 1813, near San Antonio. The revolution broke 
out in 1810—Mexico against the Spanish. Salcedo was 
killed by the revolutionists, and they were defeated near 
San Antonio by Aredonda. Aredonda came on to Spanish 
Bluff, on. Trinity river; killed some of the people; some 
fled to Nacogdoches, and caused a general stampede from 
the country in 1813, and Norris went off with others. * * 
Witness knew Wm. Barr, an Icelander; also, Samuel Dav- 
enport, an American ; they came before 1800. Witness knew 
them here when he first could remember anything. Barr 
and Davenport had a license to trade in the country; had 
a large store and warehouse. They had a ranche on the 
Angelina river in 1810, a Mexican family living there, with 
many peons, and raised a great deal of corn, and had much 
stock and horses. 

Witness don’t know if Norris had a license to live here 
or if he had been made a citizen. Under the laws of Spain 
no foreigner could be made a citizen. It is possible that 
there might have been some power in the governor to confer 
rights of citizenship on foreigners and witness not know it. 
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The customary manner of surveying about 1810 was with 
a rope on horseback, and in surveying four leagues the sur- 
veyor commenced in the center, and would run three miles 
to one cardinal point, then three miles at right angles toa 
corner of the four square leagues, then at right angles six 
miles, then at right angles six miles, then at right angles 
six miles, and then at right angles three miles to commence- 
ment. Witness never saw the boundaries of the Norris sur- 
vey ; never looked for them. 

Witness was born in Nacogdoches, and has resided there 
during his whole life, except the period of his absence from 
1813 to 1827; that John Norris, Francisco Cordova, of 
Louisiana, and himself are the only persons living whom 
he knew in 1810. 

Guadiana and Procella, who are said to have surveyed the 
four leagues in 1810, Sepulveda and the assisting witnesses, 
and those named in the title of 1824, are all dead. 

Witness is acquainted with the form and manner of issu- 
ing Spanish titles about 1810. The various steps for making 
a title to land was for the applicant for land to make out and 
present to the governor his petition in writing for the grant 
of the land which he desired. This was received and exam- 
ined by the governor, and if the governor was satisfied to 
make the grant he then appointed commissioners to go upon 
the land designated and mark the boundaries, and measure 
the quantity to be granted, and to put the applicant into 
possession. The commissioners were always appointed in 


- writing, and they made their return showing how they exe- 


cuted the commission also in writing to the governor. Then 
the only act necessary to complete the title was the gover- 
nor’s approval of the action of the commissioners, which fol- 
lowed the commissioners’ return. No further action was 
necessary. These papers were attached together, and a 
copy of them given to the grantee as a testimonio and the 
original was retained in the office. 
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The defendant read in evidence two patents for a league 
each adjoining and upon the land claimed by plaintiff. 

Among other charges refused, the defendant asked the 
court to instruct the jury (this is referred to in the opinion) 
‘that where a party asks a presumption of grant from long 
possession the possession should extend to definite and dis- 
tinct boundaries ; a paper title, having commencing cor- 
ner, with distances and courses from that corner describing 
boundaries, will be sufficient ; but where a title is to be 
presumed the boundaries are one part of the title, and must 
be established by proof of possession to definite and distinct 
boundaries ; and in order to find for the plaintiff you must 
be satisfied that Ramundo Norris possessed and claimed 
the land by definite boundaries.’’ 

The jury found a verdict for plaintiff, upon which judg- 
ment was rendered, and defendant appealed. 


Peyton I’. Edwards, for appellant. 

The plaintiff below, John Norris, rests his claim to the 
land upon ‘‘ presumption of grant,’’ claiming that a ranche 
called ‘‘ Naconichi,’’ containing four square leagues of land, 
was granted to his ancester, Ramundo Norris, by the proper 
authorities of the government having the ‘‘eminent domain ” 
of Texas; that said ancestor went into possession of the land 
in 1806, and it was granted to him sometime after 1806 and 
before 1824, and that he remained in possession under claim 
of title from 1806 to his death, and his heirs (one of whom 
is said John Norris, plaintiff) since that time using and 
occupying said land; and that owing to the great lapse of 
time, destruction of archives, and revolutions and changes 
in the country, his grant has been lost. 

It is much to be regretted that there is considerable con- 
fusion in all the books and decisions in regard to the legal 
rules governing ‘‘ presumption of title,’’ owing to the great 
variety of acts and facts incident to human affairs, the con- 
duct of governments, and the necessity of each case of ‘ pre- 
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sumption’”’ of this character standing, as it were, distinct of 
itself, claiming to be adjudged on its own merits, and the 
difficulty of laying down any rule that would not be found 
to require modification in its application to the circum- 
stances of each particular case. 

This confusion has been increased by the failure to dis- 
criminate in the decisions of our own Supreme Court between 
the term ‘‘grant,’’ as describing a title emanating from the 


_ Spanish or Mexican sovereignty to lands granted to individ- 


uals, and the term ‘‘ grant’’ at common law, which was the 
proper technical name for a conveyance of an incorporeal 
hereditament, whether the conveyance was from an indi- 
vidual or the crown. (2 Bl. Comm., 317.) Presumption 
at common law applied to only such things as lie in grant. 
(3 Wash., 306; 2 Bl. Comm., 265; 1 Lomax Dig., 614; 
Cruise’s Dig., title XX-XI, chap. I, sec.5; 3 Kent’s Comm., 
445, note f; also quotation from Greenleaf in Lewis v. San 
Antonio, 7 Tex., 305.) The great case of Coolidge v. 
Learned, 8 Pick., 508, quoted so much in that decision, was 
in regard to an incorporeal hereditament; so also in John- 
son v. Ireland, 11 East., 284. And the case of the ‘‘ Forest 
of Dean,’’ cited so much, (see Lewis v. San Antonio, Green- 
leaf, &c.,) cannot carry full authority, as it was not nec- 
essary to decide that point. See also 2 Wash., 293, note 
2, and cases cited. It appears further, from the authori- 


ties cited, that some kind of incorporeal hereditaments 


were not wholly created by grant, but must also be by 
grant placed on the record, and this class could not be pre- 
scribed for. 

The cases in Lewis v. San Antonio, 7 Tex., 288, Hern- 
don v. Casiano, Id., 322, Paul v. Perez, Id., 338, are all 


cited here to show that the authorities and cases relied on 


in deciding the question of presumption of grant, arose with- 
out perhaps an exception in reference to incorporeal here- 
ditaments, and as to such things as at common law “lie in 
grant.”’ 
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In support of the dicta in these decisions I will say that 
the cases cited show that a ‘‘ grant’’ of an easement may 
be presumed in.less than twenty years, but that this pre- 
sumption, when the cases are looked to, is never made 
against the crown in so short a time, and never between 
individuals, unless there is corroborating documentary evi- 
dence showing strong legal rights and equities in favor of 
the party in possession, 

It is proper for the court in deciding cases of this charac- 
ter to refer to the law of presumption as to incorporeal 
hereditaments, for it is by analogy to these that this doc- 
trine of ‘‘ presumption of grant’’ from the government has 
been manufactured by the courts. For all the common-law 
writers say there can be no prescription as to land; but as 
incorporeal hereditaments arise out of lands the analogy is 
fair and just. But it should always be recollected that all 
the common-law writers and the decisions on this subject 
recognize that the ‘‘ presumption ’’ arises in cases of incor- 
poreal hereditaments more readily than as to land, because 
the title to the former is by simple grant, and may be easily 
lost, but that to the latter is matter of record, and must be 
shown by the record itself, which, being a public and not 
private document, is not so readily lost. It should be borne 
in mind that although the grants from the crown for the 
former are not matters of record, still it required a longer 
time to permit the presumption of grant than between in- 
dividuals, because of the rule nullum tempus occurrit regi ; 
and admitting that the courts could establish a rule of pre- 
scription by analogy to the statute of limitations as between 
individuals, it could not do so as to the crown; and it is 
further shown that those incorporeal hereditaments that 
were not simply created by grant, but were also required to 
be of record, could not be prescribed for, thus making the 
species of conveyance and its liability to be lost the main 
foundation for the prescription. 

By careful examination of all the cases cited in the decis- 
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ions of our State, as confirming the doctrine of presumption 
of grant from the government, it will be found that where 
the English judges and those of the other-courts cited use 


b 


the term ‘‘ presumption of grant,’’ it refers to grants be- 
tween individuals and not from the State or government, 
and the want of careful discrimination has applied these ex- 
pressions describing conveyances between individuals to 
‘erant’’ (i. e. Spanish or Mexican titles) from the govern- 
ment; and if this is borne in mind, the substance of those 
decisions will be harmonious. 

Having thus made some general remarks on presumptions 
of grant, I propose to consider whether or not these pre- 
sumptions arise under and are controlled by legal rules, and 
if so, what those rules are. 

It is said by this court in Taylor v. Watkins, 26 Tex,, 
688, that the presumption is one of fact and not of law, and 
it ‘is a question for the jury.’’ Now it certainly cannot be 
contended that the whole evidence would go to the jury un- 
controlled by any legal rules, for in that case itself the court 
decides that instructions given by the court to the jury, that 
they might presume a grant after fifteen years of uninter- 
rupted possession, were wrong, and the jury found in that 
case that the facts established the presumption of grant, 
which was reversed by the court, thus controlling the action 
of the jury. 

A fair understanding of what a presumption is, is neces- 
sary to the decision of this question. Matthews on Pre- 
sumption, page 1, says: ‘‘ Presumption is a principle of 
law by which, for the furtherance and support of right, 
facts not established by direct evidence are inferred from 
circumstances.’’ 

We prove that a man was struck by a pistol ball by show- 
ing the aim, the shot, the wound, and the ball, but no one 
could say they saw the ball strike him. Then, from the 
known connection of these facts, we raise the presumption 
‘that the ball came from the pistol. So when in an action 
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of trespass to try title the plaintiff legally resorts to a copy 
from the records of a deed on account of loss of the ori- 
ginal, the record of the instrument raises a presumption of 
the existence and execution of the original, and the jury 
are told to consider the certified copy as proving as much as 
the original. 

Juries are to decide causes and find the existence of facts 
according to legal rules, and they are as much bound by 
legal rules when the question is whether a grant is to be 
presumed as in any other case. 

It is true in this class of cases, and in raising this kind of 
presumption it is very difficult to lay down rules adapted 
to the different circumstances that may arise in each particu- 
lar case ; still there must be some general legal rules to es- 
tablish, govern, and control in this class of cases; other- 
wise this branch of the law would be a farce, the rights of the 
government and of individuls would be wholly in the hands 
of the popular will and unrestrained judgment of a jury, and 
ull cases of title to land of this character would be a mere 
matter of chance and adroitness in controlling a jury. If 
this presumption of grant is really a class of title of stand- 
ing in our courts, it must be defined by the law, so that one 
claiming under it or adversely will kaow legally his rights 
aud be prepared to assert them. 

To my mind they are clear, distinct, and consistent legal 
rules that apply to all these cases alike, and that the con- 
fusion that appears in the cases decided and the authorities 
will vanish when these rules are properly applied. 

There seems to be two classes of ‘‘ presumption of grant,’’ 
or rather ‘‘ presumption of title,’ and it is necessary to 
distinguish between them, as the rules applicable to each 
are somewhat different; and as many cases combine both 
classes, a clear understanding of the principles relating to 
each will prevent confusion in their application. 

The first of these | would call presumption of grant proper, 
and is distinguished from the other by having the quality 




















220 SurpHen v. Norris. [Tyler Term, 





Argument for the appellant. 





of immemorial, continued, uninterrupted, adverse use and 
enjoyment of the land under claim of title, and in this class 
of cases the jury are instructed that they may presume a 
grant even from the government if the possession has all 
these qualities and is connected with facts and circum- 
stances not inconsistent with the existence of a grant, with 
this additional qualification, that if the presumption is to be 
made against the government it must be shown that the 
claim of title could have a legal commencement. (See 
Starkie, 1205, 1207, 1221; Matthews on Presumption, ch. 
XI.) ‘‘ Lapse of time since the first commencement of titles 
which depend for their validity on the doctrine of presump- 
tion is, in all cases, an essential and in some the only in- 
ducement to the presumption requisite to their support,” 
refers to Sullivan v. Alston, 2 Hay N. C., 128. What 
Matthews says about the two kinds of presumption as I here 
lay them down, (same chapter :) ‘‘ It is on the consideration 
just adverted to, and with a view to give effect to long and 
quiet possession, and to corroborate and affirm titles which 
are founded chiefly or only on this circumstance, that the 
courts will in many cases presume the previous existence of 
such instruments of assurance as aid to clothe that posses- 
sion with the legal title. 

‘*TIn some cases this presumption is made without any 
specific evidence of the existence of those instruments ; in 
others it is made upon evidence which tends specifically to 
show that once they actually did exist, although they are 
not forthcoming.’’ This statement is made with reference 
to the presumption of grants between individuals, but is 
cited here to exemplify the grounds taken. See note to 
same author, chap. XVI, note (1): ‘‘A grant of land will 
never be presumed from lapse of time, unless it be so great 
as to create the belief that it was actually made, or unless 
the facts and circumstances of the case show that the party 
to whom it is presumed to have been made was legally or 
equitably entitled to it.’’ (Jackson v. Moore, 6 Cow., 706; 
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see Jackson v. Diffendorf, 3 Johns., 369; Hurst’s Lessee 
v. McNeil, 1 Wash. C. C., 81; 1 Blackst. Comm., 75; 2 
Blackst. Comm., 263, 264; 3 Kent’s Comm., 445; Will- 
kerson v. Prond, 11 Mees. & Well., 33; Lomax’s Dig., 1 
vol., 613, sec. 4; 2 Wash. on Real Prop., 294, note 1; 3 
Serg. & R., 509; Sumner v. Child, 6 Com., 607.) 

The other class of presumption of title does not arise from 
the possession alone, but in these there is long, uninter- 
rupted, continuous, adverse use and enjoyment under claim 
of title, and is distinguished from the first by the circum- 
stance of auxiliary evidence being coupled with time. Now, 
all the cases which are leaning towards the doctrine of pre- 
suming a grant from the government, within a comparatively 
short time, or by analogy to the statute of limitations, is 
founded on this second or latter class of presumptions. 

It is said no time runs against the government; but in a 
proper case we will presume a title to one in possession. 

How, it will be asked, can you do this? The answer is, 
by the party showing possession by use and enjoyment un- 
der claim of title beyond memory; that is, nothing being 
known to the contrary of his possession, and if all the other 
facts and circumstances are consistent with his having the 
title, we will allow it to be presumed. But suppose we 
show a time within legal memory when this title actually 
did not exist, you cannot then presume the grant against 
the government, for if you do, you allow time to run against 
or bar the State? The reply is, here we allow his long 
possession to aid the party in introducing evidence, parol, 
documentary, or circumstantial, tending to show a title 
which he cannot produce and cannot sately swear has been 
lost. Thus we make this evidence available to show that 
there were title papers, and the long possession aids the 
imperfect or secondary evidence, and if these facts are suf- 
ficiently strong to make us believe that there was a title, 
we presume one, and this is from proof of a title aided by 
possession, and not by possession alone. (See Matthews, 
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205, 196.) In support of the second kind of presumptions, 
see Taylor v. Watkins, 26 Tex., 692, V: ‘‘Some very strong 
cases are to be found in the books, in which it is said courts 
of equity, and sometimes courts of Jaw, have indulged pre- 
sumptions of grants upon possessions comparatively brief ; 
but such cases will be found for the most part to be cases in 
which the possession is aided by strong equities in favor of 
the party in whose behalf the presumption is indulged.”’ 
Now, it is submitted that when in trespass to try title, 
plaintiff has to make affidavit of loss and search for a deed, 
and resort to secondary proof, he is really establishing his 
title by presumption. So, if the records of the land office 
should be destroyed, and a party having a recent patent 
had lost the patent and could procure no copy of it, he 
could prove the contents of it orally, after laying the proper 
foundation, and this would be similar to the second class of 
presumptions stated herein—the difference being only that 
the long possession and use supplies the place of the oath ot 
loss and search for the instrument. It follows, then, if it 
can be shown that within legal memory the title claimed 
did not exist, the collateral proof of instruments and title 
must be more or less strong according to the length of time 
and other circumstances, but there must be such proof; and 
no case will be found in which possession itself of less than 
twenty years has supplied the place of legal necessity rest- 
ing on a party to explain the absence of original testimony 
by oath of loss and search, in order to authorize the intro- 
duction of secondary evidence. 

The first kind of presumption from long possession of a 
grant of land, when from the government, the possession 
must have the following qualities : 

Ist. It must be shown that the claim of title could have 
had a legal commencement. (Stark. Ev., 3 vol., 1205; 
Lewis v. San Antonio, 7 Tex., 304; Dangerfield v. Pas- 
chal, 11 Tex., 583; Taylor v. Watkins, 26 Tex., 692.) 
2d. It must have existed before time of legal memory. 
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(Starkie, same, and authorities cited above under this 
head.) 

3d. It must be uninterrupted and continuous. (Same au- 
thorities, Kent, 3 vol., 569; Taylor v. Watkins, above.) 

In the case of Herndon v. Casiano, 7 Tex., 322, this court 
said: ‘‘ Interruption by hostile Indians in 1813 made no 
difference, because the possession was shown back to 1757, 
and nothing to contrary, and the title good by presumption 
before 1813.’ (3 Wash. R. P., p. 52.) 

4th. That possession means possession of the use and 
enjoyment. Starkie, 1202, e¢ seg., always uses the term 
‘‘enjoyment.’? (Blackstone Comm., 2d book, 262; 2 Wash. 
R. P., 293; Kent, 3d vol., 569. The expression in Kent is 
‘‘enjoyment,’’ and sometimes ‘‘ use.”’ 

5th. The possession must be adverse. 

6th. It must be consistent with the claim of title. 

7th. It must be by definite boundaries and co-extensive 
with them. (Dangerfield v. Paschal, 11 Tex., 579.) 

8th. If the possession combines all these requisites, and 
the other facts and circumstances accompanying it are not 
inconsistent with the existence of a valid grant, a grant 
may be properly presumed by the jury. (Taylor v. Wat- 
kins, 26 Tex., 697, and on page 693, res. language quoted 
Judge Story in Ricard v. Williams, 7 Wheaton, 107.) 

The other class of presumptions of title, when the pos- 
session is not so long, and must be aided by proof of some 
sort of the existence of supposed instruments, is governed by 
precisely the same rules except the second, 7. e., that the 
possession should extend beyond legal memory, but in- 
stead of that comes in the rule that there must be proof of 
title by some kind of secondary evidence sufficient to raise 
the presumption that there was a grant, and the possession 
is only one of the indicia of the title, the other parts of 
which must be established by evidence aliunde the posses- 
sion. 
These legal rules will fully explain all the cases decided 
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by our court, and also those quoted therein, if the distinction 
that stronger and fuller proof is required to presume a grant 
from the State is borne in mind. 

Let us now see how these rules will apply to the case be- 
fore the court. 

First. It must be shown that the claim of title could have 
had a legal commencement. On this point the objection 
was raised by special demurrer to petition, setting forth the 
objection that the petition did not allege capacity in Ra- 
mundo Norris to receive the grant from Spain, and that it 
did not state that he was a citizen of Spain. This allega- 
tion was necessary because it was incumbent on the plaintiff 


' below to prove it, and is one of the most important parts 


of his title by presumption. 

In cases of presumption of grants between individuals 
this is not necessary, but is in all cases when the presump- 
tion is asked against the government. (See Starkie Ev., 3d 
vol., 1205; Taylor v. Watkins, 26 Tex., 695; and Dan- 
gerfield v. Paschal, 11 Tex., 583, and cases cited; Lewis 
v. San Antonio, 7 Tex., 304.) It must not appear that a 


‘valid grant could not have been made. This rule is vio- 


lated. Ramundo Norris, in his petition to Salcedo, dated 
April 13, 1810, says he is an Englishman by birth. The 
proof shows that he was a native of Maryland, in the United 
States, and in his petition he says he has been for more 
than eight years a resident of the municipality of Nacog- 
doches, and the proof shows that he came to the country in 
the winter of 1805 and 1806, showing that his statement in 
his petition of eight years’ residenee was false. 

When the plaintiff’s own evidence discloses the fact that 
the party in whose favor the grant is to be presumed was 
an alien to the government from which he claims, it devolves 
upon him to show affirmatively that he has been natural- 
ized, or that the laws of the country permitted a grant to 
him; and in this character of case it was certainly error in 
the court below to charge the jury that the Spanish law did 
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not permit grants to Englishmen, and it devolved on Norris 
to show some special license in his favor, and then add: ‘If 
you find, however, that the Spanish government did in fact 
make him a valid grant to this land, according to the evi- 
dence, before 1824, his capacity to acquire and hold land 
you will presume.’’ This is the very question itself. In 
order to presume the grant they must find facts, and the 
special license to receive must be shown as one fact. A pre- 
sumption cannot be based on a presumption. And that an 
alien could not hold land in these colonies of Spain is fully 
shown by reference to 2 White Rec., 59-61; 1 Id., 26, 355 ; 
2 Id., 29, 60, 99, 213. See also Clay v. Clay, 26 Tex., 24. 

This statement is a satisfactory explanation to my mind 
of the failure of Governor Salcedo to confirm the Norris 
title, and is strengthened by the false allegation of eight 
years’ residence, and the proof that certain foreigners—Barr 
and Davenport—did get land granted by Salcedo. They, 
the evidence shows, had been in the country more than 
eight years, and there perhaps was some special license per- 
mitting foreigners of Catholic faith to obtain land after a 
residence of that lapse of time; which license we have been 
unable to establish at this date. Norris claims to have re- 
sided eight years, but in fact had only resided four years. 
Proof produced denying this statement to the governor may 
have compelled him to. reject Norris’s petition for land, 
even after commissioners had put him in possession. 

The charge of the court was wrong, because in either 
kind of presumption, whether from immemorial possession 
or from long possession aided by collateral proof, it is an 
essential and absolute requirement. that in presuming title 
from the government it should be shown that it could have 
had a legal commencement ; in other words that the grant 
could have been lawfully and properly made. 

We will examine as to the other qualities. As to the 
immemorial possession: The charge of the court distinctly 
says that the possession sufficient to presume a grant was 
15 
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not made out, and the facts proven fully sustain the charge. 
‘Ramundo Norris, according to the proof, went on the land 
in 1806, and in his petition appellee says the land was 
granted Norris after 1806 and before 1824, and the date of 
the commencement of his possession was in 1806. 

This would at once reduce the presumption asked for to 
the second class, and the petition commencing this action 
seeks to support only that kind of title. But if it should 
be said that the possession is long, uninterrupted, contin- 
uous, and adverse for a sufficient time to give the title with- 
out further positive proof, let us see if it will even bear that 
test. 

Norris’ possession commenced in 1806. 

He left the country, the dominion of Spain, in 1813, and 
never returned until 1821. In Herndon v. Casiano, 7 Tex., 
336, this court said an interruption in 1813 by hostile In- 
dians was not such an interruption as would defeat the pre- 
sumption, but that if it had been by the government or an 
individual claiming adversely it would have been different. 
The proof here is that there was a revolution in 1811, 1812, 
and 1813; that really extended to 1821; that it was the 
Mexicans against the Spaniards; that this governor, Sal- 
cedo, was killed by the revolutionists in 1812; that volun- 
teers went to aid the Mexicans from the municipality of 
Nacogdoches in 1811 and 1812; that in 1813 the Spaniards, 
under Arredonda, were victorious at San Antonio and Span- 
ish Bluff and were marching on towards Nacogdoches; that 
the inhabitants fled before them, and among others Ra- 
mundo Norris and his entire family, with all their goods, 
chattels, and stock, went into the territory of the United 
States and made permanent improvements on a farm, and 
resided out of the country until 1821, when the Mexicans 
were victorious; and although the testimony of Flores 
shows that there was no one at Nacogdoches and the place 
deserted, still the Norrises never once even visited the old 
ranche during all those years, although it was only sixty 
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miles from their new home. Now, was this an interruption 
or not? Certainly it looks like one. Nay, more, it was 
an actual abandonment of the land and the country, and 
raises in the mind a strong presumption that, if Spain had 
succeeded in quelling the rebellion, the ancestor, Ramundo 
Norris, and his family would never have returned. His 
abandonment was not animo revertandi, but to return if 
Mexico and Texas gained their independence; and add to 
the facts above recited that the revolutionary chief Sancedo 
made haste to grant this same land to Norris under the 
Mexican domination, and it strengthens this presumption 
by showing that he was recognized as a friend of the rev- 
olutionists, and himself did not intend, desire, or expect to 
rely on his claim under Spain. If this was not interrup- 
tion of possession it will be exceedingly difficult, nay, im- 
possible, to see how an interruption can occur. In the case 
of Herndon v. Casiano the party in possession fled to Mex- 
ico from the Indians. In this case he fled the dominion of 
Spain. As to interruption of possession under Spanish law, 
see 1 Partidas, 391; 1 White Rec., 93. 

In Dangerfield v. Paschal, 11 Tex., 583, the court refers 
to Paschal v. Perez, 7 Tex., 348, and says that in the latter 
case ‘there was no proof of such continued possession as 
would raise the presumption that a final title had issued.” 
And yet the proof was, as gathered from the decision on 
page 363, that the parties had been in possession under an 
incomplete title from 1808 to 1859. 

In Paul v. Perez, 7 Tex., 338, there was proof of pos- 
session from 1800, when the claimant was found in posses- 
sion, (not the commencement of possession,) and held same 
bodily until 1836, and proof to sliow that he kept an agent 
and his stock on the ranche until his return in 1847; that 
is, forty-seven years’ known possession that extended back 
beyond legal memory. Here the abandonment was nega- 
tived by his retaining an agent on the land. 

In Herndon v. Casiano, 7 Tex., 322, the possession ex- 
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tended by proof to more than half a century before the 
interruption in 1813, and extended beyond legal memory. 
In Lewis v. San Antonio, Id., 298, there was possession 
from 1733 or 1734 to 1837, one hundred years, and also 
strong corroborative proof of the existence of the actual 
title itself. This is the only case in which this court has 
sustained a presumption of grant upon possession that com- 
menced within legal memory, and here there was positive 
proof by persons who saw and read the grant itself. In 
Dangerfield v. Paschal, 11 Tex., 679, the possession ex- 
tended beyond legal memory. The claim of title of Norris 
under Spain ceased in 1824. When Sancedo attempted to 
grant the land the occupancy was then under that title, and 
cannot be claimed to be under the title of 1810. 

The border-league law went into effect in 1825, and this 
ranche being in the littoral leagues no grant could be made 
without the consent of the federal executive. See Yancey v. 
Norris, 27 Tex., 40, where it was decided in regard to this 
Norris grant that presumption of title could not arise from 
possession since 1825, and that they would not presume the 
confirmation by the federal government of Mexico. The 
border-league law was in force until 1836, and in 1838 the 
locations were made under which the appellant claims by 
patent, and from 1825 possession was not adverse. Ramundo 
Norris died in 1829, and his family moved off the grant, 
and the possession since that time is of a doubtful character 
as to presumption in Spanish law. (2 White’s Rec., 79, 84, 
86; 1 Id., 346, 350, 367.) 

The possession was of a ranche with no defined bounda- 
ries, simply open marks made at the cardinal points, and 
no survey until 1838, and that survey conflicts with the 
Pena grant. * * * The counsel applied the principles 
discussed to the facts in an exhaustive argument. 


Ttichard S. Walker, for appellee. 
The case of Yancey v. Norris, 27 Tex., 40, was a suit 
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brought by the appellee in this case to recover the land 
here in controversy, in which he rested his right on long- 
continued possession and the presumption of the completion 
and perfection of the inchoate title issued in the year A. D. 
1824 by Jose Antonio Sancedo, political chief, &c. Decis- 
ions made by the Supreme Court previous to the institution of 
the suit had led to the conclusion that possession for twenty, 
fifteen, and even a less number of years, would be sufficient 
on which to presume the existence of a grant—to presume 
conclusively whatever fact was essential to constitute a valid 
title. (Herndon v. Casiano, 7 Tex., 335; Lewis v. San An- 
tonio, Ib., 288.) Upon that view of the law, as applied by 
the District Court trying the case, the plaintiff recovered. 
On appeal, however, the Supreme Court not merely re- 
versed but dismissed the case, for reasons stated in the 
opinion. 

When the plaintiff found that the Supreme Court had, in 
Yancey v. Norris, 27 Tex., 40, and Taylor v. Watkins, 26 
Tex. , 688, repudiated the language which had been employed 
by the court in the series of cases decided by it, and that they 
laid down other and different principles as the rule under 
which presumptions of grants would be deduced than those 
which the country had, from its opinions, taken to be the law, 
he found it necessary to institute this suit, and to rely for a 
recovery upon the very facts of his title, as distinguished from 
the illusive and indisputable presumption arising from pos- 
session under an incomplete or imperfect title, so freely com- 
mented upon in the train of decisions referred to. 

The plaintiff then alleges a grant to his ancestor in the 
year 1810; that it was lost or destroyed, and avers a con- 
tinuous possession under it to the present time—a period of 
nearly three-quarters of a century—through all the muta- 
tions of human affairs and political revolutions. The cause 
has been again tried, and plaintiff’s right to recover has 
been subjected to the test of the doctrines prescribed in 
Taylor v. Watkins and Yancey v. Norris strictly applied, 
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and the same result in the District Court has been reached: 
‘a jury has again found a verdict in his favor. 

The argument proceeds to discuss at length the assign- 
ments of error which involve the sufficiency of the allega- 
tions of plaintiff’s petition, the charge of the court, and its 
refusal to give the counter-charge asked by the defendant. 
It then replies to the argument of appellant’s counsel that 
the verdict was without sufficient evidence, and in conflict 
with the principle that a grant would not be presumed from 
possession alone, in cases where there could have been no 
legal commencement, and urges that the doctrine thus in- 
voked has no application to the facts of this case, insisting 
that the grant is not sought or asked to be presumed from 
possession alone, but that the auxiliary facts and evidences 
of title fully warrant the presumption of a legal commence- 
ment and a capacity in the grantee, Ramundo Norris, to 
take, and proceeds on that head te remark that it certainly 
is good and familiar law that where, from the nature of the 
grant asked to be presumed it is impossible that such aa 
one could have been made, it will not be presumed. The 
illustrations of this doctrine, as in the alleged grant of the 
Forest of Dean, (which was prohibited by law, see Lewis v. 
San Antonio, 7 Tex., 308,) exhibit the proper application as 
well as the appropriate limitations and qualifications of 
such a principle. As applied to this case, such an attempt 
to defeat the presumption of a grant is not even plausible. 
It is even frivolous to attempt to apply that doctrine to a 
grant claimed to have been made to an inhabitant of the 
province certainly, and a citizen probably. Such a grant, 
if it had been even irregular and unusual, was not, in the 
nature of things, impossible; being an estate possible to 
have been acquired, it was not, therefore, an impossible 
estate. 

The argument proceeds to discuss the evidence tending 
to establish circumstantially the actual issuance of a grant 
in aid of the possession, such as the petition to the governor 
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by plaintiff’s ancestor, Ramundo, for the land whilst that 
official was in the immediate vicinity on a mission to make 
-grants to settlers; the actual survey caused by the governor 
to have been made in pursuance thereof; the Catholic faith 
of the applicant and the respect in which he was held by 
the citizens and officers of the government; the rejection of 
others on account of their religion; the recognition ever 
afterwards of his right and title to the land by the citizens 
and officers of the government ; the fact that no objection 
was made by the governor to the survey made for Norris, 
nor opposition, nor objection from any source whatever ; 
that this title or survey, in common with all others which 
were unfinished, were ‘‘ called in’’ and taken by the gov- 
ernor to San Antonio for confirmation, and the revolution- 
ary condition of the country for years afterwards, with the 
destruction and loss of records and titles at San Antonio, 
from which, with other matters dwelt upon in the argu- 
ment, it was insisted that such facts justified the jury in find- 
ing, and their verdict was well supported in saying that the 
grant did in fact once exist, and that it was indeed lost or 
destroyed, 

Thus have I endeavored to point to positive and direct 
evidence of facts and circumstances before and subsequent 
to the supposed date and existence of the grant, as auxili- 
ary evidence to the proof of long possession, to support the 
verdict, and thus meet even the most stringeut exactions pre- 
scribed by the able brief of my learned and accomplished 
adversary. But the verdict needs not one-half the support 
which it receives from the testimony; it may stand with 
much Jess. In Lewis v. San Antonio, 7 Tex., 308, the 
court say: ‘The conclusion from the authorities referred 
to is, that according to the common law of England the 
possession of land uninterrupted and exclusive with the 
exercise of ownership for the term of twenty years raises a 
presumption of a grant under which possession must be 
supposed to have commenced, unless there are circumstances 
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that rebut such a presumption and show that there could 
not have been a grant such as was shown in the case of 
Goodlittle on the demise of Parker v. Baldwin; that the 
statute restrained the crown from granting the Forest of 
Dean, which rebutted and forbade the presumption ; that the 
possession had commenced under a grant; but for this pro- 
hibition a grant would have been presumed against the 
crown. That this is the common law as understood in the 
several courts of the United States, modifying the rule in 
some of them in analogy to their statutes of limitation there 
can be no doubt.’’ (Lewis v. San Antonio, Ib., 308.) The 
common law prescribes the same rule of presumed grants 
from the government in respect to water courses, bays, 
rivers, fisheries, &c., as will be seen on proper examination. 
The English government, where a constitutional monarchy 
exists, would have a far narrower application to the powers 
of an absolute monarchy, as was the King of Spain in 1810. 
The public domain of Spain was the subject of the absolute 
disposition of their royal owner, and whilst the general law 
may have forbidden generally the acquisition of lands by 
foreigners, as is the general law of all nations, yet the his- 
tory of Florida, Louisiana, Mexico, and of all Spanish pos- 
sessions show that foreigners did receive and hold lands and 
enjoyed rights of citizenship. (See White’s Recop., passim.) 
Where an impossible condition exists title will not be pre- 
sumed from possession alone, but where the grant may or 
may not have been legally made the presumption of fact 
will arise or not, accordingly as the evidence may satisfy 
the mind the one way or the other. Then I contend in this 
case that the simple possession and claim of ownership by 
defined metes and bounds, claiming to hold under a grant 
by one who might possibly have taken and held, would sat- 
isfy the doctrine laid down in Lewis v. San Antonio. The 
review made of the older cases, in the opinion in Taylor v. 
Watkins, 26 Tex., 695, the court upholds all that has been 
decided on the doctrine of the presumptions of grant, except 
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in so far as the cases had indicated that the presumption 
was one of law and indisputable, and not subject to be 
countervailed by rebutting testimony, and also qualifying 
the force of remarks in Morris v. Byers, 14 Tex., 279, by 
Mr. Justice Lipscomb, and, therefore, I feel assured that 
on the authority of all the cases the verdict does not 
require the support even of the ample auxiliary testimony 
which so strongly indicates the actual existence of the 
grant, 

The appellant’s effort to dispute the continuity of the 
possession is vain. The abandonment of the country is 
shown to have been general, and constrained by a hostile 
invasion rendering no man’s life safe. Appellant’s counsel 
labors by most artificial reasoning to treat the invasion as 
an interruption of the possession of Norris—a species of 
ouster, adverse entry, a proceeding analogous to that of 
*¢ office found.”’ 

The revolution did not divest rights. The military opera- 
tions were neither directed against nor had reference to civil 
rights nor land titles. Absolute conquest and subjugation 
even would have worked neither forfeiture nor divestiture 
of title nor possession. It is in evidence, too, that Norris 
took no part on either side in the commotions of the times 
and was a loyal citizen to the existing governments. Coun- 
sel insist that in seeking refuge in Louisiana ‘‘ he fled the 
dominion of Spain.’ In no proper sense can the charge be 
made. But it is true that he, in common with the whole 
population, sought safety from the terrors of threatened 
massacre. It was no voluntary abandonment of the coun- 
try, and it would not affect the question, if indeed it had 
chanced that he favored in sentiment the revolutionary par- 
ty, for leaving with the intention of returning under such 
circumstances. By every principle of law and reason he 
continued constructively in possession. (Herndon v. Casi- 
ano, 7 Tex., 336.) With as much reason might it be said 
that a possession was lost from the incursions of Indians by 
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the frontiersman forced to abandon for a time his home ; 
and as well might it be said that refugees to Texas from 
sister States during the late war fled from the dominion of 
their own States, and thereby. lost their possessions. But 
aside from the reply I have given on this point, I have fur- 
ther to remark that the point made on this head is based on 
a misconception of the character or degree rather of pos- 
session required to raise the presumption. Whilst the stat- 
utory bar of limitations requires continuity of possession the 
requisite period, yet in order to raise a presumption of title 
or grant it is not of the essence nor reason of the matter 
that it should be actual, continuous, and adverse; but the 
essential feature exacted is that it should be long continued, 
exclusive, and uninterrupted. The presumption is derived 
from the usual concurrence of long-continued claim, posses- 
sion, and acts of ownership with the real fact of true owner- 
ship, and therefore a continuous pedis possessio during the 
whole period does not enter into the reason of the rule, 
And here has been the actual, physical, and constructive 
possession, without interruption by others from any quar- 
ter, from 1806 until 1830 or afterwards, continuing to hold 
the same by tenants ever since to the present time, without 
any other interruption than is shown in the testimony grow- 
ing out of locations and settlement by defendant. There- 
fore, for all the purposes of the presumption, he and his 
ancestors have had a possession uninterrupted since 1806; 
and if the temporary absence during the war of 1813 were 
carved out of it the facts of the case would be in no wise 
weakened, but strengthened by the circumstance of a re- 
turn in 1820 to the same home, as by one assured of his 
ownership returning to the enjoyment of his own and there 
remaining up to his death. ‘‘It seems to be well settled 
that the presumption will always arise, unless it appears 
that no valid grant could ever have been made. It appears 
therefore to be well settled in the English courts that a 
grant will be presumed from lapse of time when it is to 
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support a right in possession and long enjoyed. And the 
only qualification to the rule seems to be that it must not 
appear that a valid grant could not have been made.”’ 
(Lewis v. San Antonio, 7 Tex., 304, and see the whole opin- 
ion and the authorities quoted and cited for a conclusive 
illustration of the correctness of the doctrines throughout 
for which appellee’s counsel contends in this case.) 
' In the same opinion just referred to Justice Lipscomb, ad- 
verting to the American doctrine, shows from Greenleaf the 
discrimination made between conclusive and disputable pre- 
sumptions, the former applying mainly to limitations by 
statute and prescription, and quotes: ‘‘Sometimes this com- 
mon consent is expressly declared through the medium of 
the Legislature in statutes. So the possession of land for 
the length of time mentioned in the statutes of limitation, 
under a claim of absolute title and ownership, constitute 
against all persons but the sovereign a conclusive presump- 
tion of a valid grant.’”” * * ‘Thus the uninterrupted 
enjoyment of an incorporeal hereditament for a period be- 
yond the memory of man is held to furnish a conclusive 
presumption of a prior grant of that which has been so en- 
joyed. This is termed title by prescription. If this enjoy- 
ment has been not only uninterrupted but exclusive and 
adverse in its character for the period of twenty years, this 
also has been held’ at common law as a conclusive presump- 
tion of title. There is no difference, in principle, whether 
the subject be a corporeal or an incorporeal hereditament. A 
grant of land may as well be presumed as a grant of a fish- 
ery or & common ora way. The possession of land, how- 
ever, for a shorter period, when coupled with other circum- 
stunces indicative of ownership, may justify a jury in finding 
agrant.”? * * ‘*Phough lapse of time does not of itself 
furnish a conclusive legal bar to the title of the sovereign, 
avreeably to the maxim nullum tempus oceurrit reyi, yet 
if the adverse claim could have had a legal commencement 
juries are instructed or advised to presume such commence- 
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ment after many years of uninterrupted adverse possession 
or enjoyment.”’ 

In the case of Coolidge v. Learned, 8 Pick., 508, quoted 
in the case of Lewis v. San Antonio, Judge Wild remarks: 
‘Thus it appears that although prescriptive rights com- 
mencing after the reign of Richard the First are not sus- 
tained in England,’’ (because, as he shows, of legislative 
enactments requiring that construction,) ‘‘ yet a possession 
of twenty years only is sufficient to warrant the presump- 
tion of a grant, which is the foundation of the doctrine of 
prescription,’ et seg. (Lewis v. San Antonio, 7 Tex., 307.) 
As to what constitutes the period of ‘‘ legal memory’’ or 
‘** beyond the memory of man,’’ essential perhaps to be main- 
tained in establishing prescription at an earlier age, seems 
by English and American laws now to conform not to the 
exactions prescribed by appellant’s argument, but to a rea- 
sonable, fixed, and arbitrary period in analogy to statutes 
of limitation. (See Coolidge v. Learned, supra; see also 
1 Greenl. Ev., sec. 17, and note 1, and authorities there 
cited.) 

- “ Accordingly royal grants have been thus found by the 
jury after an indefinitely long-continued peaceable enjoy- 
ment, accompanied by the usual acts of ownership. So, 
after less than forty years’ possession ofa tract of land, and 
proof of a prior order of counsel for the survey of the lot, 
and of an actual survey thereof accordingly, it was held that 
the jury were properly instructed to presume that a patent 
had been duly issued.’’ (Citing Jackson v. McCall, 10 
Johns., 377; 1 Greenl. Ev., sec. 45.) The principle and 
case just cited seems to be fully in point; the facts in both 
are sufficiently parallel with each other to render a discrim- 
inative difference impossible so far as relates to the principles 
under discussion, except as regards the greater fullness of 
time of possession, and increased number of circumstances 
and acts consistent with the actual existence of a grant as 
exhibited by the case at bar. 
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Under the proof made, the jury were satisfied that the 
erant was made, and found accordingly; and if they had 
found otherwise, such finding would have been in flagrant 
violation to the rule in England and elsewhere, generally 
in the United States, which requires them under the ad- 
visement and direction of the court to presume a grant to 
have been made. The duty of the jury thus to presume, it 
is obvious from all the learning on the subject, has become 
equivalent in substance to an inflexible presumption of law, 
the disregard of which in a case like the present or any 
proper case would be tantamount to the disturbance of a 
rule of property, an usurpation of right, a reckless overthrow 
of a sacred.muniment of title; for the benefit of this legal 
presumption (a presumption of fact, if you please, in defer- 
ence to the formal destruction claimed in Taylor v. Watkins,) 
stands in the stead of records, patents, deeds, and whatsoever 
else collateral that may be necessary to protect ancient pos- 
sessians acquired and held under circumstances consistent 
with the possibility of a grant having once issued. 

The case was submitted under the views and charge of 
the court, prescribing throughout the test required by the 
‘* straitest sect’’ of adherents to the doctrines held in Taylor 
v. Watkins, Yancey v. Norris, and subsequent cases. I 
think it is demonstrated that all those matters which form 
the subject of criticism by the appellant are only so many 
superfluous but auxiliary evidences going in aid of the long- 
continued possession. 

The whole argument proceeds upon the idea that such 
auxiliary testimony is to be estimated as testimony offered 
to prove the very fact itself of the existence and contents of 
the grant. Whereas in truth our petition discloses the fact 
that we do not profess to know even of its contents, nor ex- 
pect even to show the fact of its existence. It is to protect 
possessors of land thus situated that the law prescribes 
under proper circumstances the existence of the grant from 
even possession alone. The supplemental and auxiliary 
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facts offered are adduced as circumstances merely. Yet in 
this case they are not only consistent ones, but most cogent 
to increase and add to the strength of the presumption 
which law and reason alike indulge that the grant did in- 
deed issue, but they are not necessary or essential to the: — 
vitality of the presumption, and if they do not rebut, deny, 
nor countervail the inference and presumption arising from 
long possession, if they failed to add to the strength of the 
case, they would certainly not weaken it. I have not been 
able to discover in the cases of Dangerfield v. Paschal and 
Paschal v. Perez the slightest verification of the assump- 
tion by counsel for appellants, usually accurate. ITimagine 
in this instance his reference is inadvertent ; the latter case 
turned on the paper title; no such possession existed, it 
seems, as indicate!, but the reference is singularly apposite 
for appellee, for see Dangerfield v. Paschal, 11 Tex., 583, 
where it is remarked that ‘the aspect of the case of Paschal 
v. Perez would have been materially changed if it had been 
supported by a long-continued occupancy and enjoyment, 
and when so coupled it will always arise, unless it be shown 
that it never could have been granted,’’ as by the prohibi- 
tion in the case of the Forest of Dean. The court then refers 
to the cases of Herndon v. Casiano and Paul v. Perez, ap-. 
proving of the maintenance in them of the doctrine of pre- 
suming grants from possession. The case of Herndon v. 
Casiano is in itself quite sufficient to rest this case upon. 
In it we see that notwithstanding proof: by direct. testimony 
that a grant did once exist, yet the court dispense with it 
as a prop necessary to support the title, but say continued 
possession alone sufficed to presuine the grant. The Her- 
nandez had been driven out from their home and ancient 
possessions by the revolution and hostile savages, (see p. 
326 ;) yet after so long a possession, say the court, it, un- 
supported by other circumstances, would be sufficient to 
authorize the presumption of a grant derived from the gov- | 
ernment. The court lay stress, too, on the facility with 
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which lands could be obtained in this then untamed, vast 
waste. The court: adverts to the corroborating, circum- 
stance of succeeding governments respecting, the rights of 
the Hernandez. 
of 1824 recognize and endeavor to approve and confirm our 
title. The Hernandez being driven off in 1813 seem to 
have never returned. It was proved that the ranches were 
broken: up by the revolution and hostile Indians.  Ra- 
mundo fled under the identical same danger and occasion, 
but he returned to his ranche. It is simply idle to attempt 
an invidious discrimination in the two cases, to the disad- 
vantage of the heirs of Norris. Furthermore, the title 
papers of Norris were carried in 1810 to San Antonio by 
the governor, there to encounter the chances of the war, on 
the verge of which the country stood. The plaintiff alleges 
their loss by that means, and the jury had a right to be- 
lieve they were thus lost ; and the facts proven in Herndon 
r. Casiano show that the public archives were scattered and 
left to the mercy of chance, ‘‘and that persons took posses- 
sion of those in which they were interested.’’ (p. 326.) 
Yet the title of the Hernandez being held consummate in 
1813 by presumption of a grant, was held valid without 
further acts of ownership for nearly a half century as against 
a recent certificate and survey. Norris showed, as did those 
claiming under the Hernandez, that his lands and title had 
been respected by the different governments, and he was 
recognized by the citizens.as the owner. Further comment 
or attempted analogy. need not be made. 

The case of Paul v. Perez, 7 Tex., 338, reaffirms the - 
principles of the preceding case just adverted to. There 
was no evidence of the existence of any paper, title, or grant 
Possession and claim only, and that only from 
1800 to 1836, when the claimant went to a foreign country 
aud remained till 1847. His ancestor ‘asserted claim and 
title in his will to the property ; yet the court did not treat 
the matter as even debatable, and rested a clear, unequivo- 
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cal opinion in favor of the claim as against a patent issued 
in 1847 on the presumption of title arising from possession 
and claim alone. How vastly stronger is the case of Nor- 
ris? Having shown that no violence las been done to prin- 
ciple by either the court or jury, as I think I have done, it 
needs no argument to maintain that the verdict must stand. 

Counsel then discussed the rules governing new trials, 
citing Ward v. Bledsoe, 32 Tex., 251; Cox v. State, 32 
Tex., 610; Menifee v. Hamilton, 32 Tex., 514; Edrington 
v. Kiger, 4 Tex., 89; Latham v. Selkirk, 11 Tex., 314; 
Goss v. McClaren, 17 Tex., 107; Ables v. Donley, 8 Tex., 
331; Sweeney v. Jarvis, 6 Tex., 36. 


IRELAND, AssocraTe Justice.—The plaintiff below brought 
suit for four leagues of land situated in Nacogdoches county, 
and claimed title by virtue of being a child and heir of Ra- 
mundo or Edmond Norris. He alleges that the land was 
granted to his ancestor ‘“‘at some period between his entry 
into possession in 1805 or 1806 and before 1824.’’ That 
he bought the Ranche ‘‘ Naconichi,”’ 
leagues, from one McWilliams. 

He introduced in evidence a petition to the political chief, 
dated in 1810, asking a concession to this four leagues, and 
a confirmation or completion in 1824, and proved possession 
by his ancestor from 1806 to 1813, and from the cessation 
of the troubles between Spain and Mexico, about 1820, to 
the death of his ancestor in 1829 by himself and tenants 
to the institution of the suit. The appellant relied upon 
patents issued about 1844. The title issued in 1824 has 
been heretofore declared by this court of no validity. ‘(Jones 
v. Garza, 11 Tex., 186.) 

The appellee appears, in the court below and in the con- 
duct of the case in this court, to abandon the idea of claim- 
ing or holding the land by virtue of his paper title exhibited 
in evidence, and relies upon his long possession as evidence 
from which a grant from the government ought to be pre- 
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sumed. The validity of appellee’s title and claim of right 
to the presumption of a grant was decided adversely to him 
in the case of Yancey v. Norris, 27 Tex.,47. In the elabo- 
rate and very able brief of appellee filed in this cause he 
says that he framed his pleadings and managed his case 
below so as to meet the objections to his title pointed out in 
the case of Yancey v. Norris. 

It is true that in this case the plaintiff below has alleged 
that his grant was prior to 1824, thus avoiding one of the 
difficulties encountered in Yancey v. Norris, arising out of 
the fact that the land was within the border leagues. But 
the fact still remains ‘‘that the fact that the application 
made by Ramundo Norris in 1810 was found among the 
public archives, without any evidence that any action had 
ever been taken upon it by the public authorities, might be 
supposed to repel the presumption that any grant had been 
made upon that application.’’ (Yancey v. Norris, 27 Tex.., 
40.) 

The law of prescription and limitation, now used as con- 
vertible terms, has existed in all civilized countries except 
among the Jews, and no feature of either the civil or com- 
mon law has undergone more changes. The doctrine of 
prescription first arose and was applied to easements and 
not to the thing itself. 

This doctrine of prescription and limitation was only ap- 
plicable as between individuals. The rule or maxim of 
‘*nullum tempus occurrit regi’’ was always a shield to the 
crown or government. As veneration for royalty and a 
belief in the divine right of kings grew less potent, judges, 
by a fiction, found a way to avoid this rule by telling juries 
in very strong cases that they could presume a grant from 
the government. 

But this was, in its origin, applied to some incorporeal 
right, and not to the fee to the soil. Ina few of the Amer- 
ican States courts have allowed juries to presume grants to 


the fee from the government, and it cannot be denied that 
16 
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the earlier cases in our own courts have impliedly, if not 
expressly, recognized the doctrine in this State. (Herndon 
v. Casiano, 7 Tex., 335, and Lewis v. San Antonio, 7 Tex., 
288, and other cases.) 

Notwithstanding the doctrine of presumption of grants 
from the government seems to be recognized by this court, 
yet no case has gone to the length of establishing title based 
on presumption, 

It is not pretended that McWilliams, from whom plain- 
tiff’s ancestor bought, had any title. 

We understand the rule to be in this class of cases, when 
a title is to be shown from the government, that juries may 
be told that they can presume a grant to have issued, not 
that they must so presume. No well-considered case can 
be found, we apprehend, where a grant to the fee has been 
presumed, if the party, in making out his case, shows that 
in fact no grant ever did exist, or where he fairly disproves 
the presumption. 

We think it now pretty well understood that this pre- 
sumption is subject to be disproved, just as you might dis- 
prove or defeat limitation when plead in a suit on a note 
at common law, by showing a payment, or an admission, or 
any other fact which would rebut the presumption arising 
from lapse of time. (Taylor v. Watkins, 26 Tex., 688, and 
authorities cited.) On the other hand, cases may be found in 
which courts and juries have gone to the length of presum- 
‘ng a grant in the face of the almost admitted fact that none 
ever did in fact exist. This class of cases, however, are 
referable to incorporeal hereditaments and not to the thing 
‘t fee. Centuries had elapsed in the history of landed 
_roperty before it was even supposed that the presumption 
«f a grant could be indulged by the courts against the 
‘own, but finally the subterfuge before spoken of was re- 
rted to. 

In 9 Serg. & R., 26, the Supreme Court of Pennsylvania 
y, ‘‘ Length of time cannot be said to be, like the statute 
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of limitations, an absolute bar.’’ In 6 Pet., 666, in a case 
in many of its features like the one at bar, and in which 
the doctrine of presumption was invoked, the court say, 
‘Tt is a well-settled rule that the statute of limitations can 
never bar the government. If this were so, it would only 
be necessary for an intruder to hold on until length of time 
would invest the intruder with title against the government 

and all persons claiming under it.’’ : . 

The government could not at common law bring eject- 
ment, because before ejectment could be maintained the 
lessor of the plaintiff must be disseized, and the govern- 
ment could not be disseized, and no laches could be im- 
puted to the government. (Miller v. Garlock, 8 Barb., 
153.) The government was not, however, powerless. It 
had a right to the ‘‘writ of intrusion.’ 

In all cases where a party seeks to hold by a presumed’ 
grant he had to show long possession, adverse exclusion, 
and to well-defined metes and bounds. In the case at bar 
the tract of land is four leagues, and was surveyed, as shown 
by the proof, by a man getting on a mule with a rope and 
measuring three miles each way—east, west, north, and 
south—from the ranche or improvement. There is no evi- 
dence of enclosure or actual occupancy, except the place 
called Naconichi. 

Adverse claims were located on the land in 1838. . The 
plaintiff below clearly did not seek to show that in fact a 
grant had been made to him by the Spanish government, 
but that he relied upon his long possession to raise the pre- 
sumption of a grant. Appellant asked the court below to 
give this instruction: ‘‘ The defendant asks the court to 
charge the jury that, in proving title by presumption of a 
grant from the government, it devolves on the plaintiff 
to show that Ramundo Norris was a competent person to 
receive and hold such grant, and such fact must be estab- 
lished by proof, either positive or circumstantial, and not a 
mere presumption.’’ This charge was refused, and its re- 
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fusal is one of the assigned errors for a reversal. That it 
was the general policy and law of Spain that foreigners could 
not hold or receive a concession to land is well known. 

It is true, if a party shows a grant in fact from a govern- 
ment having such laws, the presumption of course would 
be that the grant was properly made. The power of the 
king of Spain to make a grant to a foreigner will not be 
questioned, notwithstanding the general laws of that king- 
dom, yet when a party seeks to hold land by title emanat- 
ing from and under that government, by presumption of a 
grant based on long possession, it would be going too far 
to base that presumption upon another presumption, to wit, 
that the party was competent to take. A presumption can- 
not for its support rest upon another presumption. 

This doctrine of presumption has been indulged in so 
little by this court that where a party has shown grants to 
land within the border leagues since the enactment of the 
colonization laws of 1825, they have been required to show 
an express ratification by the supreme government before 
their titles have been allowed a standing in the courts. 

We believe, therefore, that the refusal of this charge by 
the court below was error. . Ramundo Norris was shown to 
be a native of Maryland. We believe that the last charge 
asked by defendant below on the subject of possession in 
cases of presumed grants was also the law of this case, and 
that it was error to refuse it. It is also apparent that the 
finding of the jury in this case was contrary to the law as 
given them by the court, and for that the verdict should 
have been set aside. We have no disposition to disturb the 
law on the subject of presumption of grants as heretofore 
established by this court. But while we believe that the 
plaintiff has not shown himself entitled to the four leagues 
sued for, it is not so clear that he is not entitled to six hun- 
dred and forty acres to include his improvement. 

The title under which appellee claims had its inception 
in 1838, the date of the locations. 
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While limitation does not run against the government, 
the location was such right as will be protected under our 
form of government.. (Sherwood v. Fleming, 25 Tex. 
Supp., 408.) . : 

This is unlike the rule in other States of the Union and 


the United States. There inchoate rights are under ‘the - 


control of the government. 

Limitation would therefore commence to run from the 
date of the location in 1838, the land being adversely held 
and claimed by Norris. (Hamilton v. Kimbro, 28 Tex., 560.) 

We see no valid reason disclosed by the record in this 
case why appellee is not entitled to six hundred and forty 
acres. Admitting that plaintiff’s ancestor only took pos- 
session after his return from Louisiana, this was before the 

location by those under whom appellant claims. 

The proof pretty clearly shows that plaintiff has main- 
tained his possession by himself and tenants up to the insti- 
tution of the first suit in 1854. This we think would 
entitle him to six hundred and forty acres. (Paschal’s 
Dig., art. 4624; Smith v. Power, 23 Tex., 29; Charle v. 
Saffold, 13 Tex., 111, and cases cited in note 1033.) 

For the errors pointed out the. judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Chief Justice Roperts and Justice Moors did not sit in 
this case. } 





Joun H. WARREN AND WIFE V. Jd. F. Sura. 


1. MECHANICS’ LIEN.—The statute regulating marital rights and pre- 
scribing in what cases the wife’s separate estate may be bound, will 
control the creation of a mechanics’ lien on her estate. Her estate 


cannot be made liable for improvements thereon not authorized by - 


her. 
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2. MECHANICS’ LIEN.—A mechanics’ lien will not be affected by the 
failure to serve a duplicate copy of the bill of particulars filed with 
the clerk on the party owing the debt when the service cannot be 
made. 


AppgAL from Smith. Tried below before the Hon. M. 
H. Bonner. . 

Suit by J. F. Smith against one Burns and Warren and 
wife upon a parol contract alleged to have been made be- 
tween Smith and Burns to construct two rooms on a lot on 
which J. H. Warren’s office was situate. Warren and 
wife excepted generally and specially, because the claim 
which was made an exhibit in the petition was not accom- 
panied by a description of the lots and improvements, and 
no sufficient specification of the items of indebtedness was 
contained in said claim, which was the account or contract 
as recorded. The lot was described in the account as fol- 
lows: ‘‘On the lot and attached to the office known as Dr. 
J. H. Warren’s office, situate on the east side of the public 
square, in the city of Tyler, in Smith county, Texas.’’ 

The first section of the act of November 17, 1871, regard- 
ing mechanics’ liens, provides that ‘‘if the contract, order, 
or agreement be verbal, a duplicate copy of the bill of par- 
ticulars shall be made under oath, one to be delivered to the 
clerk to be filed and recorded as provided for written con- 
tracts, and the other to be served on the party owing the 
debt.’’ Before the institution of the suit Burns left the 
country and was cited by publication. There was no evi- 
dence that the improvement was made on the employment 
of Mrs. Warren. The original petition alleged that the lot 
on which the improvement was made was the separate prop- 
erty of Mrs. Warren, but no instruction was given the 
jury which would elicit a finding by them as to whether or 
not Mrs. Warren authorized the improvements. Verdict on 
special issues and judgment for appellee, directing a sale of 
the entire building, when the material and labor was fur- 
nished on but a part of it. 
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Stephen Reeves, for appellant, cited Adkins v. Ware & 
Sons, 35 Tex., 583; Magee v. White, 23 Tex., 180; Haynes 
v. Stovall, Ib., 625. 


Jones & Henry, for appellees, cited Paschal’s Dig., art. 
4641; Wilburn v. Walker, 11 Tex., 329. 


Goutp, Associate Justice.—The statute regulating me- 
chanics’ liens does not provide in what way the wife’s separ- 
ate estate may become subject to the lien for improvements 
thereon. (Paschal’s Dig., art. 7112, ef seq.) No reason 


is perceived why the statute regulating marital rights and . 


prescribing in what cases the wife’s separate estate may be 
made liable should not control the creation of a mechanics’ 
lien on herestate. (Paschal’s Dig., arts. 4643, 4644, 4645.) 
This conclusion seems to be in accord with the current of 
authority in States where there are statutes regulating the 
manner of charging the wife’s separate estate and when the 
mechanics’ lien statute has no.special provisions on the sub- 
ject. (Phillips on Mec. Liens, secs. 98, 99, 100, and ref- 
erences. ) 

The author just cited says: ‘‘There is no conflict of au- 
thority as to the proposition that in order to charge the 
land of the wife she must be either expressly or by implica- 
tion the employer.’’ (Id., sec. 101.) Under our statute 
repeated decisions have fixed the rule that to make the 
wite’s separate property liable for a debt, it must be con- 
tracted by the wife herself or by her authority. (Magee v. 
White, 23 Tex., 180.) 

In the case before us, whilst the court submitted numer- 
ous special issues to the jury, there was no issue submitted 


as to whether the improvements were authorized by Mrs. - 


Warren or not. The verdict ascertains the fact that the 
lot was her separate property, and in the absence of any 
finding to the contrary, the building which was on the lot 
before the addition which gave rise to this suit was made 
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must also be treated as her separate property. The decree - 
directs the sale of the entire building, and in so far as it 
affects Mrs. Warren’s separate estate is not authorized by 
the findings of the jury. 

It is proper to notice some. other questions raised, and 
which may occur on another trial. 

The account or contract, as recorded, contained a sufficient 
description of the lot and improvements, and a sufficient 
specification of the items of indebtedness. The statute must 
receive « reasonable construction, and we cannot think the 
lien was lost because it was impracticable to serve a copy 
of the bill of particulars on Burns. | 


REVERSED AND REMANDED. 


[Chief Justice Roperts did not sit in this case. 





Drxon Owen v. Tue State. 


THEFT—VOLUNTARY RETURN OF PROPERTY STOLEN.—The return of 
stolen property upon threat of prosecution is not a voluntary return 
such as to reduce the punishment. 


Appeal from Red River. Tried below before the Hon. 
James Q. Chenoweth, Judge of the Criminal Court of Clarks- 
ville. 

Owens was convicted of theft of a saddle of the value of 
ten dollars, and the punishment fixed at one day’s imprison- 
ment and a fine of forty dollars. 

The owner of the saddle testified to leaving his saddle one 
night in a field where he had staked out his horse; next 
morning the saddle was missing ; inquiry for it was made 
of several, and among others of defendant ; he denied know- 
ing anything of it. Two or three days afterwards witness 
met defendant, who accused witness of breaking into his 
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house; drew his pistol and said ‘‘ he reckoned I was hunting 


for ny damned old saddle,’’ and said, ‘‘ yes, I have got the. 


damned old saddle, and I'll take it out before you to-mor- 
row, and if you get it you'll have to shoot me out of it.’’ 
Witness went to town to prosecute defendant, and while there 
the saddle was sent home. Witness told defendant he 
would report him. 


Clark & Todd, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, AssocraTE JUsticeE.—It is insisted that because 
the property was returned by the defendant he ought 
not to be imprisoned, and that the act of returning shows 
that defendant did not intend to deprive the owner of the 
saddle. He was charged with taking the saddle and de- 
nied it. He afterwards accosted the prosecutor in a threat- 
ening manner, stating that he had taken it, and that he 
could not get it unless he shot him out of it. The prose- 
cutor then told him that he intended to prosecute him, and 
the next day defendant sent the saddle home. We cannot 
regard this as a voluntary return of the property under the 
statute, or as disproving the legal presumption arising from 
the taking in the manner it was dove in this case, that he 
intended to deprive the owner of the saddle. There is no 


error in the judgment and it is affirmed. 
AFFIRMED. 





J. JupsON REEVES ET AL. Vv. Perry & GoopNer. 


1, HOMESTEAD.—In insolvent estates, under the probate act of 1848, the 
homestead descended to the widow and children of the deceased in 
fee, free from all express lien creditors. 

2. SAME.—Creditors secured by trust deed signed aud duly acknowl- 
edged by the husband and wife upon the homestead, after the death 
of both the grantors and the majority of their children, cannot en- 
force the lien, even though the premises have been abandoned as 
homestead, 
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Appgat from Hopkins. Tried below before the Hon. W. 
H. Andrews. 

November 1, 1869, Petty & Goodner sued J. Judson 
Reeves, his two sisters, and their husbands. The pleadings 
and evidence show, that on April 17, 1860, J. J. Reeves, 
joined by his wife, E. M. Reeves, executed to F. M. Rogers, 
the wife being privily examined, a deed of trust to secure 
Petty & Goodner harmless on two notes due A. H. Shep- 
herd, one for $300 and the other for $1,500, each due Ist 
March, 1861, bearing even date with the deed of trust, on 
which notes they became bound with said J. J. Reeves. 
The deed of trust described and created a lien on a lot of 
land in the town of Sulphur Springs, in Hopkins county, 
on which was a house in which Reeves and wife resided, 
and in which he kept a drug store. The deed of trust was 
duly recorded. 

That in the year 1863 the said Reeves died wholly in- 
solvent, and that in 1866 E. M. Reeves, the wife, died, also 
wholly insolvent; that no administration has ever been had 
on either estate. 

That at the death of the wife she left surviving her as her 
only heirs at law (children) the defendants, J. J. Reeves, 
Mary Barrett, and Laura Mathews. 

That the defendant, J. J. Reeves, is about thirty years 
old; that he left and abandoned the property mentioned 
soon after the death of the mother in 1866; that the two 
daughters, Mary and Laura, in the beginning of 1867, inter- 
married with their present husbands, abandoned the prop- 
erty, and removed from the county of Hopkins to the county 
of Titus, and there procured homes, and there continue to 
reside. 

That all of the defendants were over twenty-one years old 
at the time of filing the suit. 

That the whole of the money due on said notes has been 
paid by plaintiffs. 

The demurrer to the petition was sustained, and plaintiffs 
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appealed to a former term of this court. On the appeal judg- 
ment was reversed. The opinion of the court not having 
been published, is here given. (Delivered January 2, 1873.) 


WALKER, JusticE.—J. J. Reeves and wife executed a deed 
of trust to F. M. Rogers to secure the appellants harmless 
on two promissory notes due A. H. Shepard for the aggre- 
gate sum of $1,800, which notes were indorsed by the appel- 
lants. 

The deed of trust was given for a lot and improvements 
in the town of Sulphur Springs. Reeves lived upon the 
property, and carried on the business of druggist. He died 
insolvent in 1863, and his wife died in 1867. The appel- 
lees are the children of J. J. Reeves and wife. J.J. Reeves 
is about thirty years old, and does not reside upon the prop- 
erty. Mary married Barrett, and Laura married Mathews. 
All of appellees were over the age of twenty-one when the 
suit was instituted. The appellants have paid the notes to 
Shepard. Upon this state of facts the appellants are enti- 
tled to have the property sold and to be repaid the money, 
principal and interest, which they have paid on Shepard’s 
notes, 

If the children and heirs take this property on the death 
of their parents, they must take it subject to the incum- 
brance ; they cannot succeed to the homestead rights of 
their parents unless they have remained together as a fam- 
ily and occupied the property as a homestead. 

It is not necessary that we should here decide whether 


the deed of trust would override the homestead right of a 


family of minor children remaining together as a family and 
occupying the property, or of a surviving widow, the head 
of a family. When it shall become necessary that this 
troublesome question should be decided by this court upon 
a fair statement of facts we will endeavor to give it its solu- 
tion. The judgment of the District Court is reversed and 
the cause remanded. 
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(June, 1873, a trial was had, the judge instructing the 
jury in accordance with the opinion of the Supreme Court. 
Verdict and judgment for plaintiffs, from which defend- 
ants appealed.) 


W. C. Loring and C. W. Winbray, for appellant, in an 
elaborate argument, discussed the Texas cases on homestead 
rights. 


Walton, Green & Hill, for appellees. 


IRELAND, AssocraTE Justice.—In 1860 J. J. Reeves and 
wife became indebted for money borrowed, and gave a mort- 
gage with a power of sale to a trustee to sell the property 
in case appellees had the notes to pay, they having indorsed 
for Reeves. It may be admitted that appellees did pay off 
the debt, though there is some controversy about some al- 
leged payments by Reeves’s widow to appellees, consisting 
of a carriage and some Confederate money. The property 
in controversy was the homestead of Reeves and family at 
the date of the mortgage and up to the death of both Reeves 
and wife. At the date of the death of the wife, who died 
last, there remained of the family some minor children who 

continued to reside at the homestead some time. 

' They then rented the property and went to reside with 
some relatives. 

There was no administration on the estate of either 
husband or wife, and it is conceded that the estates were 
insolvent. 

This suit was brought against the children of Reeves, all 
of whom were of age when the suit was brought, to subject 
the property to the mortgage given appellees as an indem- 
nity, and the main question for our consideration is, ‘‘Is 
this property, under the circumstances, liable to be taken 
by appellees to reimburse them for the money paid, or does 
it belong to appellants, discharged of this lien?’’ 

If the appellants, at the death of their ancestors, took 
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only a determinable estate, that is, a mere use in the prop- 
erty during their minority and so long as they occupied it 
as a home, then the mortgage can be enforced ; but if the 
interest descending to the children, this being an insolvent 
estate, was an absolute fee-simple estate, then the mortgage 
cannot be enforced. 

The appellants, children, were all of full age when this 
suit was brought. This is an interesting question, and, 
viewing it as an original one, it furnishes a rich field for 
the mind and pen; but we do not believe that we are at 
liberty to regard it as an open question in this court. We 
know that it is said that, to sustain the proposition that at 
the death of the husband, since the adoption of the constitu- 
tion of 1846 and the passage of the probate law of 1848, the 
widow and child or children in insolvent estates take a tee- 
simple estate in the homestead and other property set apart 
to them, and especially when the ancestors had encumbered 


it in their lifetime, is a hardship on creditors; but it must 
be borne in mind that when creditors deal with the home- 
stead they are supposed and do actually do so with refer- 
ence to the law as it is understood and interpreted by the 
courts. 


It has been the understanding of the profession, ever 
since the law of 1848 first underwent a discussion in this 
court, that the claims of the widow and children, or either, 
as the case might be, were superior to the rights of express 
lien creditors, and that in cases where the estate is insolv- 
ent, in the language of Chief Justice Hemphill, ‘‘ The case 
before us is one of an insolvent estate, and the question is 
as to the extent and character of the interest of the widow 
and children’s allowance out of such estate, or, as in this 
case, of allowance to the widow alone; and it seems very 
clear that the Legislature, contemplating the insolvency of 
the estate, and that the whole would be absorbed by cred- 
itors, leaving the widow without the means of subsistence, 
intended to make such provision as would, to some reason- 
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able extent, afford her a support, or at least relieve her 
from want and the pressure of necessity, and that this pro- 
vision was intended to be permanent and absolute.’’ (Green 
v. Crow, 17 Tex., 188.) 

The question involved in the case from which we have 
quoted is the precise point involved in the case at bar. 

That case seems to have been well and thoroughly ma- 
tured, and the rule there laid down is recognized in Sos- 
saman v. Powell, 21 Tex., 665; O’Docherty v. McGloin, 
25 Tex., 67; James v. Thompson, 14 Tex., 466; Lockhart 
v. White, 18 Tex., 108; Runnels v. Runnels, 27 Tex., 515; 
Robertson v. Paul, 16 Tex., 474.) 

When we reflect that those who sat in judgment in these 
cases were men who were here at the birth of the republic, 
and who exchanged it for a membership in the family of 
States, and who drew up, gave shape to, and aided in the 
passage of many of our laws, we may not wonder that those 
of us who follow have a deep veneration for this work, and 
dislike to see the symmetry of the temple defaced or marred. 

Nor is it doubted that the doctrine laid down in Paul v. 
Robinson, 16 Tex., as to the revocation of the power to sell 
by the death of the constituent, has been questioned by some 
of our ablest lawyers. This rule, however, was adopted by 
the same judges that decided the other cases referred to, and 
it has been approved by this court in subsequent cases, and 
has become a rule of property, like the other, to an extent 
that it would be a great shock to society to disturb it. 

Absolute perfection is not attainable in a system of laws, 
and it is more desirable to have stable rales to which soci- 
ety can adapt itself, than to be undergoing continued 
changes to suit the views of each succeeding change in the 
courts or profession. 

It is insisted by counsel for appellees that this case is res 
adjudicata, and that this court is bound by the judgment of 
our late predecessors. 

To this suggestion we cannot assent. It is true that it is 
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always desirable that the court below should adhere to the 
particular rule laid down by this court in a particular case ; 
and whether it will do so must be left to its own judgment, 
unless the judgment or orders of this court should go below 
in the shape of a mandamus or a peremptory order to pro- 
ceed with a case ina particular way. In this case, however, 
the court below decided in accordance with the opinion and 
judgment of our late predecessors ; and if it is to be under- 
stood that the rulings of this court in this case are to be 
regarded as binding on us we cannot sanction the proposi- 
tion. The rule of stare decisis, to which we have adverted 
in this opinion, does not apply to a ruling made by our 
immediate predecessors, when that ruling overturns a long- 
established rule of property ; and in so far as this opinion is 
in conflict with the opinion of this court to be found copied 
into the transcript, that opinion is to be regarded as over- 
ruled. 

In the charge of the court to the jury the court said that 
if the appellants took this property they must take it sub- 
ject to the debt of appellees. There was a verdict and judg- 
ment in accordance with this charge, which is assigned as 
error, and for the error therein committed the judgment is 
reversed and the cause remanded, with directions to the 
court below to proceed to trial in accordance with the views 
expressed in this opinion. 

REVERSED AND REMANDED. 


[ Justice Moore dissenting. ] 





F. J. Harrison & Co. v. Bortne & KEenNnAnRD. 


1. PURCHASER—QUIT-CLAIM DEED.—A purchaser who has taken a 
quit-claim deed is not entitled to protection in a court of equity as a 
purchaser for a valuable consideration without notice ; he takes un- 
der such a deed only such interest as his vendor could lawfully 
convey. 
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. DEED, WARRANTY.—Where a deed assumes to convey the land 
and not merely the title (such as it is) that the vendor has in it, and 
there is a general warranty, the deed not only imports a bona fide 
conveyance in reference to the subject of the sale and purchase de- 
signed thereby to be vested in the purchaser, but it will carry any 
after-purchased right or title that may be acquired by the vendor. 

- QUIT-CLAIM DEED.—A deed to land which binds the vendor to war- 
rant ‘‘ the title hereby conveyed against the lawful claim of all per- 
sons claiming the same or any part thereof from, by, through, or 
under him,”’is but a quit-claim deed, notwithstanding the special 
warranty, for that refers to the estate or title sold and not to the 
land. 

4. BONA FIDE PURCHASER.—But if the deed on its face contains evi- 
dence that the absolute right to the land, and not the title or chance 
of title, is sought to be sold, or if this fact appear from the adequacy 
of the price given, or other circumstances attending the purchase, 
then the purchaser may be a bona fide purchaser, notwithstanding 
the deed may have, in some other respects, the qualities of a quit- 
claim deed. 

. CONSTRUCTIVE NOTICE.—An exainple of what would amount to, 
given. 

. The owner of land may create an easement by parol agreement or 
representation which has been so acted on by others as to create an 
estoppel in pais, as when one, trusting the agreement or represent- 
ation, has, on the faith thereof, expended moneys which would be 
lost if the right to enjoy the easement could be revoked. 

. If one so expresses himself to another that the one addressed may 
reasonably infer the existence of an agreement or license, whether 
the party intends that he should do so or not, it has the effect that 
the party using the language cannot afterwards gainsay the reason- 
able inference to be drawn from his words. 
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Appeal from Gregg. Tried below before the Hon. Z. 
Norton. 

Suit by F. J. Harrison & Co. against Boring & Kennard 
to enjoin them from appropriating to their private use a 
portion of a lot in the town of Longview, alleged to have 
been sold under such circumstances, by the Southern Pacific 
Railroad Company, at the original sale of lots, as to create 
an easement thereon in favor of plaintiffs. The pleading 
and evidence referred to in the opinion are sufficiently 
stated for a proper understanding of the case, 
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McKay & Mabry, for appellants, cited Hermon on Estop- 
pel, p. 494, secs. 517,518; Wash. on Easements, p. 97; 1 
Boy, 239 ; Powell v. Thomas, 6 How., 300 ; Campbell v. Mc- 
Coy, 31 eae: , 263; 3 Paige, 254; Geanddn Grenet, 22 Tex., 

100; 3 Vt., 530; 13 Minn., 13; 3 Barb., 254; 6 Pet., 431; 

15 Mo., 634 ; 3B. Monr., 27; 2 Mart., 223; 6 Whart., 193; 
Serg. & R., 227; 5 Denio, 213; 19Ib., 558; Hillv. Miller, 
3 Paige, ch. 254; 8 Paige, 351; 38 Barb.,513; 14 Ohio, 54; 
Leonard v. Leonard, 7-Allen, 277; 1 Comst., 242; 9 Oow., 
13; 9 Wheat., 432; 1 Paige, 473; 25 Call., 154; 33 Ib., 
288; 24Id., 114; 11 How., 322; 34 Tex. 453: 12 P ie. 
48; 3 Story C. C., 365. 


A. T. Burke, for appellees, cited Oswald v. Grenet, 15 
Tex., 118; 22 Tex., 99; 3 Kent, 517, 518, 524, and note 
576; 8 Tex., 462; 19 Tex., 64; 1 Tex.,34; 2 Tex., 49; 
19 Tex., 226; 15 Tex., 410; 7 Tex., 226; Ib., 587; 8 Tex., 
336; 4 Tex., 93. 


Drury Field, also for appellees. 


Roserts, Cuter Justice.—The grounds of action set up by 
the plaintiffs are that the lot No. 7, upon which they erected 


their banking-house, was adjoining to an open space repre- | 
sented in the plat of the town of Longview by lots Nos. 6 and - 


5, in block 21, upon which thedefendants had no right to build 
a house or otherwise use for private purposes as their own 
property, because, first, said lots Nos. 6 and 5 had been ded- 
icated to the public use as an open space in connection with 
the railroad depot at the time the lots of said town were 
sold by a public announcement made by the authorized 
agent of the railroad company who laid off the town and 
sold the lots on land belonging to the company ; and, sec- 
ondly, that said lots Nos. 6 and 5 were part of an, open 


space upon which he had a right of servitude by reason of 


a right of easement pertaining to lot No. 7, conferred at the 
time of its sale by an announcement made by the said au- 
17 
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thorized agent of said company that the space occupied by 
lots No. 6 and 5 would not be sold, but would be kept open 
for depot purposes, upon the faith of which public announce- 
ment Holt & Gilchrist purchased said lot No. 7 at a high 
price, and upon faith of which the plaintiffs afterwards 
bought part of lot No. 7, and erected their banking-house, 
with one side fronting upon and in reference to said open 
space, and had placed a permanent pavement thereon as a 
walk to one of the entrances to their said house from the 
said open space. Plaintiffs averred that said space had 
been kept open and used as such by those who had owned 
lot No. 7 and all others whose business in connection with 
the depot required it, from the time of the sale of the lots 
in 1870 until 1874, when defendants commenced the erec- 
tion of their house immediately in front of and adjoining to 
that of the plaintiffs. 

Plaintiffs further allege that Holt & Gilchrist having 
bought lots Nos. 7 and 8 with reference to lots Nos. 6 and 
5 being kept open as a convenience and advantage to their 
business house, demanded that it should be declared in their 
deed ; and to secure them in that respect, and for that pur- 
pose alone, the president of said company, before delivering 
the deed and receiving the purchase-money, wrote under 
the same the following statement, viz: ‘‘ It is hereby agreed 
and understood that said company will not sell lots Nos. 
5 and 6 on block 21 to any person or persons other than 
said Holt & Gilchrist. 

W. A. Hauser, Prest.’’ 

The defendants deny that lot No. 6 was dedicated to pub- 
lic use, or that any easement in reference thereto pertained 
to lot No. 7, and alleged that they were bona jide purchasers 
of the north half of lot No. 6, for a valuable consideration, 
without notice of any such dedication or easement, and make 
an exhibit of their deed executed to them by the Texas Pacific 
Railroad Company, successor to the Southern Pacific Rail- 
road Company, in which said company, for the sum of three 
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hundred and fifty dollars, (one hundred and seventy-five paid 
down and the balance secured by two negotiable notes, the last 
of which is due on the 19th of May, 1876,) grants, bargains, 
sells, and conveys to Boring & Kennard, ‘all of its right 
and title in and to’’ the north half of lot No. 6, and (after 
expressly retaining a: vendor’s lien) ‘‘ binds itself to war- 
rant and forever defend the title hereby conveyed against 
the lawful claim of all persons claiming the same or any 
part thereof, of, from, by, or through said company.’’ This 
deed bears date the 19th day of May, 1874. 

The defendants, in their answer, make exhibits of the 
deeds of the several persons through whose hands lots Nos. 
7 and 8 have passed. All of them except that from Pegues 
& Co. to the plaintiffs, dated 16th of August, 1873, make 
some reference to the privilege, as it is termed, acquired by 
Holt & Gilchrist on lots 6 and 5, in the purchase of lots 7 
and 8, at the sale of the lots, the vendors binding them- 
selves not to buy lots Nos. 6 and 5, and conveying their 
privilege or rights thereon. The last vendees of these lots 


Nos. 7 and 8 (except as to that part of lot 7 that was owned - 


by plaintiffs) Womack, Luckett & Womack, for the consid- 
eration of ten dollars, executed a deed releasing to the com- 
pany this privilege or right on the north half of lot 6, dated 
the 25th day of June, 1874, over a month after the date of 
the company’s deed of the north half of lot 6 to the defend- 
ants, Boring & Kennard. . 

Under the evidence adduced on the trial and the charge 
of the court the jury found a verdict for the defendants, 
and assessed their damages, for the wrongful suing out the 
injunction, at one hundred dollars. The judgment of the 
court was rendered according to the verdict. 

The grounds in the motion for a new trial and the errors 
assigned are, that the court erred in the charge to the jury 
and in refusing to give the charges asked by the plaintiffs, 
and that the verdict of the jury was contrary to the law and 
the evidence. 
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The charge of the court defined with reasonable clearness 
what constituted a dedication to public use as a public com- 
mon, but very indefinitely what constituted an.easement, 
which would give the purchaser of a lot a right to have an 
adjoining space kept open, which, under the evidence, was 
certainly the most important issue in relation to that branch 
of the case. The charge asked by the plaintiffs, which is 
marked ‘‘ refused, believing the same as given as far as 
proper,’’ related to what facts would put the defendants 
upon notice of the dedication or easement. Following this 
is a charge asked by the plaintiffs, which is not signed by 
the judge as either given or refused, which sought to have 
the jury instructed that Boring & Kennard, under their 
deed, had acquired only such right to the north half of lot 
6 as the company had at the time of the execution of the 
deed to them. 5 

If this charge was given to the jury, as might be sup- 
posed from its being filed in the cause, it was contrary to 
the charge of the court which had been given previously, 
to the effect that if plaintiffs had acquired rights upon lot 
6 by an easement or dedication and the defendants had no 
notice of it, and there were no facts known to them which 
would have reasonably put them upon inquiry, so as to 
have led them to a knowledge of such right, the defendants 
were entitled to a verdict in their favor as bona fide pur- 
chasers. This charge was erroneous, if their deed was only 
a quit-claim deed, under the decision of this court and of 
that of the Supreme Court of the United States, as well as 
that of other States. (Rodgers v. Burchard, 34 Tex., 453 ; 
Oliver et al. v. Piat, 3 How., 410; Van Rensselaer v. Kear- 
ney e¢ al., 11 How., 322.) 

If it can be construed that the statement of Hauser, the 
president of the company, written under the deed to Holt 
& Gilchrist, conveyed an easement, and that it was finally 
conveyed back to the company after the defendants’ purchase 
by the deed from Womack, Luckett & Womack, that would 
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not vest any right in defendants through a quit-claim deed 
further than that possessed by the company when it con- 
veyed to them. (Dikes v. Miller, 24 Tex., 425; Same r. 
Same, 25 Tex. Supp., 290; Boge v. Shoab, 13 Mo., 380; 
Cadiz v. Majors et al., 33 Cal., 288; MecCrackin v. Wright, 
14 Johns., 194; Jackson v. Winslow, 9 Cow., 18.) 

If, however, a right of easement attached to lot No. 7 in 
the original sale of it, it applied to all parts of it adjoining 
lot No. 6, and would pass to a part of it, under a deed in 
ordinary form, as that made by Pegnes & Co. to the plain- 
tiffs for a part of lot 7, which did for sixty feet adjoin lot 
No. 6. (Wash. on Easements, p. 36, sec. 15.) 

The deed of the Texas Pacific Railroad Company to the 
defendants being in the terms above recited, is in form a 


quit-claim deed, notwithstanding there is in it a special- 


warranty of the title against the claim of all persons claim- 
ing by, through, or under it. Where the deed assumes to 
convey the land and not merely the title, such as it is that 
the vendor has in it, and. there is a general warranty, the 
deed not only imports a bona fide conveyance in reference 
to the subject of the sale and purchase designed thereby to 
be vested in the purchaser, bat it will carry any after-pur- 
chased rights or title that may be acquired by the vendor, 
thereby avoiding a circuity of action on the general war- 
ranty. (2 Hilliard on Real Prop., 423, sec. 102; Jackson 
v. Winslow, 9 Cow., 18.) 

It is stated in Bouvier’s Institutes that a quit-claim deed 
has with us nearly the same effect as a release at common 
law; the words which are effective in it are the same as in a 
release, to wit, ‘‘release, remise, and quit claim.’’ In 
these the grantor does not warrant against a paramount or 
adverse title, but only against himself and those who claim 
under him. (2 Bouv. Ju., art. 2070, p. 416; Comstock v. 
Smith, 13 Pick., 116; Bigelow on Estoppel, 336, 337, 338.) 

*‘A quit claim or deed of release of all one’s right, title, 
and interest purports to convey and does convey no more 
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than the present interest of the grantor, and does not operate 
to pass an interest such as may afterwards vest.’’ (Rodgers 
v. Burchard, 34 Tex., 452; 2 Hilliard on Real Prop., 318, 
423; Boge v. Shoab, 13 Mo., 380; Oliver v. Piat, 3 How., 
410.) 

The principle upon which such a special warranty in 
connection with such terms of conveyance does not prevent 
the deed from being a mere quit claim, is said to be that it 
‘refers to the estate or title sold and not to the land. (Com- 
stock v. Smith, 13 Pick., 116; 2 Hilliard on Real Prop., 
423.) 

The Supreme Court of the United States, while admitting 
the general principle as above stated, held that it was ap- 
plicable to a quit claim in the strict sense of that species of 
conveyance, and that it would be different where the deed 
bears on its face evidence that the grantors intended to con- 
vey and the ‘grantee expected to become invested with an 
estate of a particular description or quality. 

Van Rensselaer v. Kearney et al., 11 How., 322, from 
which it may be fairly deduced that where the deed con- 
tains evidence that the absolute right to the land and not 
the title or the chance of the title is sought to be sold and 
bought, the purchaser may be a bona jide purchaser, not- 
withstanding the deed may have in some other respects the 
qualities of a quit-claim deed in form. 

Not only the terms of the deed but the adequacy of the 
price given, and other circumstances attending the transac- 
tion, may serve to show, when brought in evidence, whether 
the purchaser bought the land or bought merely the title. 

In this case, then, it is concluded that the court was not 
authorized to assume that the deed referred to was, from its 
terms, more than a quit-claim deed, and imported on its 
face such a conveyance of the land as would make the pur- 
chaser a bona jide purchaser. 

The fact appearing in the deed that the company expressly 
retained a vendor’s lien might be construed as tending to 
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show that it was intended to sell the land with the absolute 
right of the fee, and not merely the title or chance of the 
title, and if that fact had been aided by proof of payment 
of full value of the lot, as though no adverse interest was 
claimed on it, or other like circumstances, it might have 
been left to the jury to determine in connection with the 
deed whether or not the parties intended to convey such 
absolute right to the land as that it was not regarded and 
intended by them to be a mere quit-claim deed to the land, 
notwithstanding it purported to convey only the company’s 
right and title, and contained only a special warranty. A 
deed, as other instruments, may be read and construed un- 
der the light of the surrounding circumstances under which 
it was executed. 

While a deed may be so plain in its terms as to require 
the court to construe it to be a quit-claim in one case or an 
absolute conveyance of the land in another case, still its 
wording may be such as to raise a question whether it is 
the one or the other, and in that event the circumstances 
under which it is made and purposes for which it is made 
may be considered to fix its true character as being the one 
or the other. (11 How., 322; Sweet v. Green, 1 Paige, Ch., 
473.) 

To defend as a bona fide purchaser in addition to a bona 
fide purchase of the absolute right to the land, in contra- 
distinction to that of the title,or claim of title, it must also 
appear that the purchase was made for a valuable consid- 
eration by proof outside and independently of the recital in 
the deed and without notice of the adverse claim, either 
actual or constructive. (Watkins v. Edwards, 23 Tex.; 
447; 2 Hilliard on Vendors, 202; 2 Story’s Eq., sec. 1502, 
p. 868.) | . 

In the case of Wethered v. Boon it is said, quoting 4 
Kent, 179, that ‘‘the general doctrine is that whatever 
puts a party upon an inquiry amounts in judgment of law 
to notice, provided the inquiry becomes a duty, as in case 
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of purchasers and creditors, and would lead to the knowl- 
edge of the requisite fact by the exercise of ordinary dili- 
gence and understanding.’’ (17 Tex., 150.) 

It is said in another case that ‘‘ the notice is sufficient if 
it be such as men usually act upon in the ordinary affairs 
of life.’’ (Curtis v. Mundy, 3 Met., 405.) 

It was proved in this case that one of the defendants had 
been mayor of the town. But suppose that they had both 
been strangers, just arrived at the town of Longview, desir- 
ing to buy a business lot, and had seen an open space be- 
tween the depot house and lot 7, used for weighing cotton 
and other purposes by those having business at the depot 
and surrounding business houses, and had seen plaintiff’s 
banking house, situated on lot No. 7, fronting on the open 
space, with a door entering thereon and windows looking 
out thereon, and other ornamental and substantial work as 
a finish for said front worth one thousand dollars more than 
a plain wall, with a permanent stone pavement adjoining 
thereto situated on part of the open space, such facts alone, 
it is believed, would have put ordinarily prudent men upon 
inquiry to ascertain what rights plaintiffs and others had 
upon the intervening open space between lot No. 7 and the 
depot house. And if they had been induced thereby to 
search the records the statement under the deed to Holt & 
Gilchrist would have sent them to the owners of lots Nos. 
7 and 8, who could have informed them that there was a 
right claimed of some sort that had been transferred by 
deed in the transfer of said lots, and upon further inquiry 
could have learned from the citizens of the announcement 
made in relation thereto at the sale of said lots less than 
four years previously. 

A. Duke, one of plaintiff’s witnesses, stated that before 
defendants Boring & Kennard bought the lot he told Bor- 
ing that he thought it could not be sold, and told him 
what took place at the sale of the lots. Boring says that 
Duke told him about this after they had bought, but he 
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shows by his testimony that he regarded that they had 
bought when they had made a contract for the purchase, 
and that ten or twelve days after that contract was made 
the company offered to return to them the money ($175) 
which they had advanced and for which they had its re- 
ceipt, and annul tlie trade, which they refused to do, and 
demanded a fulfillment of the contract, after which the deed 
was delivered to them by the company. 

The inquiry naturally suggests itself, Why did the com- 
pany offer then, before the lot was conveyed, to annul the 
trade, and what reason was then given for it? Under the 
light of all the circumstances in proof, the answer is easily 
understood without its being told in the record, and from 
all which it is obvious, as the facts are here presented, that 
the defendants, before the trade was closed by deed, were 
put upon inquiry amounting to notice, and that, with the 
opportunity offered them of receding without damage, they 
voluntarily demanded and received of the company a con- 
veyance of the lot, which defeats their plea of bona fide 
purchasers for a valuable consideration without notice. A 


different case might be made on this subject on another. 


trial, but so it appears on the evidence as here now pre- 
sented in the record. 

Whatever error may have been committed in the charge 
of the court and in the finding of the jury on the subject 
that has been considered, it is wholly immaterial, if there 
was no evidence upon which the jury could have found that 
lots Nos. 6 and 5 were either dedicated to public use or sub- 
ject to an easement purtenant to lot No. 7. 

The charge of the court in reference to the dedication to 


public use as a common was unobjectionable, and the evi- 


dence relating to that subject was not of a character to 
require any discussion of it, as it can hardly be supposed, 
from anything that appears in this case, that the railroad 
company would dedicate the grounds around and contig- 


uous to its depot as a public common, to be taken charge of 
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and controlled by the corporate authorities of the town asa 
public square or a public street. 

The important question is, Was the space oceupied on the 
plat of said town by lot 6 reserved from sale and permanently 
set apart as a space to be kept for depot purposes, upon the 
faith of which lots adjoining thereto (one of which was No. 
7) were purchased and built upon, by which an easement 
was attached to said lot No. 7, entitling its owner or own- 
ers to a servitude on lot 6 as an open space, or to be after- 
wards appropriated alone to depot purposes, and not to 
private use, as attempted by the defendants, Boring & 
Kenard, in building a business house upon it adjoining that 
part of lot No. 7 owned by plaintiffs? 

This ground of action is distinctly and plainly set out in 
the supplemental petition. The charge of the court fails 
entirely to convey to the jury any distinct idea of it, but 
continually, in any reference made to it, blends with it a 
dedication to the public, leaving the jury to understand 
that lot 6 must have been dedicated to the public use, in 
contradistinction to a reservation from sale for depot pur- 
poses, to have invested the purchasers of lot 7 with any 
rights upon it. It would have amounted to the same 
thing, substantially, if the court had charged the jury that 
the plaintiffs could claim no right on lot No. 6 by reason of 
being the owners of part of lot No. 7, unless lot No. 6 had 
been dedicated to the public when the lots were sold. The 
charge went further than merely producing confusion in 
this regard by adding, as follows, to wit: ‘‘ But if the res- 
ervation or dedication was for the railroad company, or for 
the benefit of the railroad company, it was no dedication to 
the public, nor was it for the benefit of the public, for in 
that event it would be the railroad company interested in 
such dedication, and not the public.’’ 

There was no inconsistency in the right of easement of 
plaintiffs and the appropriation of lot 6 by the company for 
depot purposes. Both might exist, and the company have 


















Harrison v. Borrna. 267 





Opinion of the court. 





the fee of the land and the control of the space left for depot 
purposes, and still plaintiffs might have a right of servitude 
upon lot 6, so far as it was consistent with its use for depot 
purposes, by virtue of his right of easement attaching and 
pertaining to lot 7, by the terms of its sale originally, upon 
the faith of which the purchasers and those holding under 
them had invested their means in the purchase and in erect- 
ing valuable improvements in reference thereto. 

*‘An easement is a liberty, privilege, or advantage in 
land without profit, existing distinct from the ownership 
of the soil.’”” (Herman on Estoppels, sec. 517; 3 Kent’s 
Comm., 565.) 

‘*Rights of accommodation in another’s land, as distin- 
guished from those that are profitable, are properly called 
easements.’’ (Wash. on Eas. and Serv., 3.) 

‘¢ The essential qualities of easements are these: 1st, they 
are incorporeal ; 2d, they are imposed on corporeal property 
and not upon the owner thereof; 3d, they confer no right 
to a participation in the profits arising from such property ; 
4th, they are imposed for the benefit of corporeal property ; 
and 5th, there must be two distinct tenements, the domi- 
nant, to which the right belongs, and the servient, upon 
which the obligation rests.’’ (Wash. on Eas. and Serv., 
3.) Servitude is the burden imposed on one tract of land 
for the benefit of another tract, to be enjoyed thereon as an 
advantage, liberty, or privilege to the owner of the latter 
tract. (Wash. on Kas. and Serv., 5, 276.) 

By virtue of stfch a right the proprietor of the estate 
charged is bound to permit or not to do certain acts in rela- 
tion to his estate for the utility or accommodation of a third 
person, or of the possessor of an adjoining estate. (3 Kent’s 
Comm., 535, 536.) 

Servitudes or easements must be created by the owner. (3 
Kent’s Comm., 537.) 

The owner of land may create an easement by a parol 
agreement or representation which has been so acted on by 
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others as to create an estoppel en pais. As ‘‘ where he has 
by parol agreement granted a right to such easement in his 
land, upon the faith of which the other party has expended 
moneys which will be lost and valueless if the right to enjoy 
such easement is revoked, equity has enjoined the owner of 
the first estate from preventing the use of it.’’ (Wash. on 
Eas. and Serv., 97, and numerous cases cited.) 

‘« While the uses and purposes for which a proper dedica- 
tion may be made are public in their nature, such as ways, 
landing places, public parks, commons, pleasure grounds, 
cemeteries, churches, court-houses, and the like, and to con- 
stitute a technical dedication it must be to the public for a 
public use. There is a somewhat numerous class of cases 
where the subject-matter is a way or an open area, like a 
public square, and an act has been done by the owner which 
creates for individuals rights therein in most or all respects 
like those which they would have by a proper technical 
dedication, while the easement is a private and not a public 
one.”’ (Wash. on Eas. and Serv., 220.) 

As where lots are sold on a street as represented by a 
map, private easement on the strip of land may be acquired 
by the purchasers of the lots, though it never becomes a 
public street. (Bissell v. N. Y. Cent. R. R. Co., 23 N. Y., 
61; Same v. Same, 26 Barb., N. Y., 63.) The map ope- 
rated in such case as a representation which was acted on. 

Where, also, the owner of a block of land sold off lots to 
divers persons, representing to each one separately in sell- 
ing that a strip of eight feet front on the lots was to be left | 
open, though no such reservation was made in the several 
deeds, and houses were built back of and leaving open said 
strip in front in pursuance of said representation, equity, 
at the instance of those who had so built, enjoined and re- 
strained a purchaser of one of the lots who had commenced 
to build on the reserved strip. Although there was no 
agreement that constituted a legal obligation, the repre-. 
sentation that such was to be the plan of building on said 
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block, made to each one in the sale of the lots, and acted on 
by some of them who had built in accordance with it, and 
upon the faith of its observance by the rest, conferred upon 
those who had thus built an easement upon each of their 
lots in reference to the said strip fronting on all of the said 
lots that a court of equity would recognize and enforce as a 
substantial right. (Tallmadge v. East River Bank, 26 N. 
Y. Rep., 105; see other cases of same class in Wash. on 
Kas. and Serv., 97 to 106.) 

The equitable doctrine of estoppel, founded on represent- 
ations and conduct acted on by others, is quoted from an 
English authority by Bigelow, as follows, to wit: ‘‘If any 
person, by a course of conduct, or by actual expressions, so 
conducts himself that another may reasonably infer the ex- 
istence of an agreement or license, whether the party intends 
that he should do so or not, it has the effect that the party 
using that language or who has so conducted himself can- 
not afterwards gainsay the reasonable inference to be drawn 
from his words or conduct.’’ (Bigelow on Estop., 556.) 

Now to apply these principles of law to the case before 
us. It is stated by all of the witnesses that were present 
that Hall, who was the authorized agent of the company, 
in laying off and selling the lots of the town of Longview, 
publicly announced at the sale that lots 6 and 5 in block 21 
would not be sold, and that lots 8 and 7 were the first lots 
sold, and brought the highest price of any lots that were 
then sold. The important question is, were his conduct and 
expressions then such as to reasonably produce the inference 
on the part of Holt & Gilchrist, the purchasers of lots 8 
and 7, and others then present, that lots 6 and 5 were to be 
reserved permanently from sale and to be appropriated to 
depot purposes alone, and not afterwards to be sold to other 
persons and used as private property, so as to prevent lot 7 
from being contiguous and next adjoining to the grounds 
so reserved for depot purposes alone, and did Holt & Gil- 
christ first, and plaintiffs afterwards, act upon and invest 
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their means in purchasing and in making valuable improve- 
ments by reason of and in reliance upon such reasonable 
inference? If so, the company was estopped from afterwards 
selling part of lot 6 to the defendants, to be devoted to their 
own private use, and the injunction against them should 
have been sustained 

On the 28th day of September, 1870, a number of persons 
were assembled on the line of the railroad of the Texas Pa- 
cific, to attend the sale of the lots in founding a town around 
and in connection with a depot on said railroad to be there- 
after established.. The plat of said town laid off lots, blocks, 
streets, and avenues, without leaving any open space for the 
depot grounds around the depot building that was to be 
erected, but it was indicated thereon that said building 
would occupy the south half of lots 1, 2, 3, and 4 of block 
21, contiguous to the railroad track, and its position on the 
plat was marked. 

Hall, the authorized agent of the railroad company, that 
owned the land, as it may well be presumed from the evi- 
dence, desired to reserve from the sale a sufficient space for 
depot purposes, and to render the depot building secure from 
fire communicated from surrounding buildings of others. As 
the town was to be built solely with reference to the depot, 
those desiring to purchase lots on which to establish business 
houses would reasonably seek to purchase lots as near as 
possible to the depot, so as to have an open space only ap- 
propriated by the company to depot purposes between their 
lots and the depot building. The most valuable lots, as in- 
dicated by the prices for which they were sold, Nos. 8 and 
7, in block 21, were first put up for sale, and were both 
bought by Holt & Gilchrist, who soon ofterwards estab- 
lished an extensive business house on lot 8, and used lot 7 
in connection with the space occupied by lot 6, as shown on 
the plat, in receiving and weighing and otherwise hand- 
ling cotton in their business. Though it was stated other- 
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christ, testified that lot 7 sold for more than lot 8, giving 
the exact figures. Why did lot 7 sell for as much as lot 8, 
and both for more than any other two lots at said sale? 
Because lot 8 was bounded by three streets, and lot 7 was 
contiguous to the space to be occupied for depot purposes 
alone, would reasonably account for it. A business estab- 
lishment on those lots would be more secure from fire than 
other lots, which is known to bean important consideration 
in relation to localities in-newly-erected depot towns. It 
would also have more advantages in the way of convenience 
and accessibility in its business with the depot than any 
other. All this however is upon the supposition that lots 
6 and 5 were to remain permanently reserved for depot pur- 
poses. For if it had been understood that lot 6 wonld be 
sold so as to make lot 7 an inside lot, and shut it out from 
the depot, it is difficult to see why lot 7 should have 
brought such a price as it did, higher than any other lot, as 
sworn to by Duke, or why lots 7 and 8, thus shut out by 
intervening business houses, should be more valuable than 
other lots then sold, that would, in that event, have been 
nearer and more accessible to the depot for business pur- 
poses, and no more subject to fire. Did Hall do or say any- 
thing in reference to this sale that was calculated to produce . 
and did produce the understanding on the part of the bid- 
ders that lots 7 and 8 were the most valuable, and thereby 
induce the highest prices to be given for them, on account of 
the advantages of their locality in reference to the depot ? 
Gilchrist testified that before lot 7 was sold at public outcry, 
Hall publicly announced that no other lots in block 21 
would be sold, but that they would be left open for the pub- 
lic and for depot purposes. He explained that the state- 
ment written under the deed to Holt & Gilchrist was 
placed there as a security that lot 6 should not be sold at 
all, and not to enable Holt & Gilchrist to purchase the 
same, 

Taylor, a witness for plaintiffs, testified that before the sale 
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of the lot 7 Hall publicly announced that no other lots but 
lot 7 in block 21 would be sold, but would be left open for 
depot and depot purposes. 

Duke and Clark testified that it was announced before the 
sale of lot 7 that lots 5 and 6 would never be sold. 

Green testified that before the sale commenced public 
announcement was made that no other lots but 7 and 8 in 
block 21 would be sold, but the balance would be left open 
lots. 

McKellar testified that before the sale commenced a pub- 
lic announcement was made that all of the lots east of lots 
7 and 8 in block 21 would be reserved for depot and depot 
purposes. His understanding was that they were to remain 
unsold for depot purposes and as a public plaza. 

Cundiff did not hear the announcement, but from infor- 
mation derived from others, understood while lot 7 was 
being sold that lots 5 and 6 were to be left open, and there- 
fore he bid for lot 7 the sum of $915. 

On the other hand, Durham, witness for defendants and 
partner of Cundiff, stated that the announcement was made 
after the sale of lots 7 and 8 that no more lots in block 21 
would be sold, but that they would be reserved fur depot 
purposes, and that if he had known that fact while lot 7 
was being sold that he and his partner, Cundiff, would 
have given more for that lot. 

Pegues, witness for the defendants, agrees with Durham 
as to the time of the announcement. 

None of the other witnesses, to wit: Methvin and But- 
trell, for plaintiffs, and Park, Carroll, and Walker, for the 
defendants, who were present at the sale, state as to the 
time of the announcement ; but they do state substantially 
that a public announcement was made at the sale that lots 
5 and 6 would be reserved from sale for depot purposes, ex- 
cept Methvin, who said he was told the same that day by 
Hall while they were standing together on lot 6. He was 
the donor of the land for the town site. 
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Hall, witness for the defendants, stated that lots Nos. 1, 
2, 3, 4, 5, and 6 in block 21 were not sold by him at said 
sale, but ‘‘ were reserved for depot purposes for the benefit 
of the railroad company and to protect the depot against 
fire.’ And he further stated that ‘‘at said sale he did not 
make, or authorize to be made, publication that lots Nos. 5 
and 6 in block 21 should perpetually remain as free lots and 
a public common in said town.”’ 

‘It is to be here noticed that Hall does not state what 
proclamation he did make in reference to lots 5 and 6, or 
whether or not he made any whatever relating thereto. 

It appears in evidence that plaintiffs, in 1874, desiring to 
build their banking house upon a corner lot, made inquiry 
of Pegues & Co., from whom they purchased, and from an 
officer of the Company, Dixon, the superintendent, and not 
the land agent, in reference to lots 6 and 5, and upon the 
information which they obtained, that the said lots could 
not be devoted to a private use, they made their purchase 
of part of lot 7, and erected valuable improvements thereon, 
in reference to said lot 6 being used alone for depot purposes. 

It is certain that if the defendants should proceed in the. 
erection of their building on lot 6, they, the plaintiffs, would . 
be materially damaged. 

The evidence, as to the purpose for which the lots 6 and 
5 were reserved, scarcely requires any comment, in view of 
the principles of law that have been announced in reference 
to the right of easement and the mode of acquiring it in 
land. The great body of the evidence is on one side of the 
issue, and that is against the verdict of the jury. 

We are of opinion therefore that the court erred in not 
granting the plaintiffs a new trial upon the grounds set 
forth in the motion made for it. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
18 
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Joun J. Stvery v. Tue Strate. 


1. MAKING THREATS.—There is no such crime as making threats, and 
a recognizance to answer such offense is a nullity. 

2. RECOGNIZANCE—PRACTICE-—The insufficiency of description of the 
offense in the recognizance, can be taken advantage of by the sure- 
ties in a motion in arrest of judgment. 


AppgaL from Red River. Tried below before the Hon. 


James Q. Chenoweth, Judge of the Criminal Court of 
Clarksville. 


Clark & Todd, for appellant, cited Dailey v. The State, 
4 Tex., 417; The State v. Cotton, 6 Tex., 425; Cotton v. 
The State, 7 Tex., 547; Leach v. The State, 13 Tex., 321; 
Hodges v. The State, 20 Tex., 497; The State v. Hutchinson, 
26 Tex., 111. 


A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, AssocraTe Justice.—Lane was indicted for mak- 
ing threats to commit serious bodily harm upon one Hays. 
He entered into recognizance for his appearance, with Sively 
as surety. 

The reeognizance recites that the defendant ‘stands 
charged with the crime of making threats.’’ The defendant 
made default. Judgment nisi was entered on the recogni- 
zance; the parties regularly cited to show cause and judg- 
ment final for the want of an answer. 

Two days after final jndgment the sureties appeared and 
moved the court to set the judgment aside and grant a new 
trial, which was refused, and appellant Sively appealed. 
The final judgment was entered on the 10th, and there was 
a notice in arrest of judgment filed on the 12th of April. 
One of the grounds assigned in arrest of judgment is that 
*‘the recognizance does not name any offense of which said 
Lane stands charged, and does not bind him to appear and 
answer any charge.’’ This motion was filed within two 
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days, and raised the question presented in this record. It 
is too clear for argument that there is no offense against 
any law of this State recited in the recognizance, and that 
it is a nullity and cannot support a judgment even by 
default. 

For the error in overruling the motion in arrest of judg- 
ment the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





JEREMIAH MorELAND V. H. BARNHART ET AL. 


. HoMESTEAD.—See discussion of facts relied on as proving a destina- 
tion of a homestead. 

. SAME.—The intent to appropriate a homestead should be evidenced 
by some unmistakable acts showing an intention to carry into exe- 
cution such intent, or some sufficient excuse should be shown for the 
absence of such acts when the homestead right is asserted against a 
purchaser of the land before actual occupation of it as homestead. 

. SURVEY NOT RETURNED TO THE LAND OFFICE.—It was error to 
instruct the jury that a survey made before January, 1854, and not 
returned to the General Land Office until October, 1860, was void, 
in the absence of any adverse location of the land. 

. PAROL EVIDENCE OF TRUST IN LAND.—That a deed absolute on its 
face may be shown by parol to be intended as a trust has often been 
decided by this court. The trust must be shown with clearness and 
certainty. 

. PRACTICE.—Where the petition is in trespass to try title and defense 
is made that the plaintiff’s title is but a mortgage upon the land, 
and no alternative prayer is made by plaintiff for foreclosure, upon 
a verdict sustaining the defense, a decree foreclosing the mortgage 
cannot be rendered. 


Appeal from Cass. Tried below before the Hon. James 
H. Rogers. 

February 4, 1873, Jeremiah Moreland brought trespass 
to try title against H. Barnhart, to recover a tract of 242 
acres of land. ; 

Plaintiff set up title deed for the land from 8. J. Round- 
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tree to Thomas H. Roundtree, of date September 3, 1867 ; 
from Thomas H. Roundtree and wife to Isaac H. Betts, of 
date 17 March, 1870; from Betts and wife to plaintiff, of 
date 16 June, 1870. . 

April 4, 1873, Barnhart disclaimed and pleaded not 
guilty. Leave was given Sallie V. Roundtree, the widow 
of Thomas H. Roundtree, and their children, to.intervene. 

December 4, 1873, the said widow and her two children, 
Charlie R. and Seaborn A. Roundtree, intervened, pleading 
not guilty ; that the deed from Thomas H. and wife to Betts 
had been obtained by Betts by reason and in consequence of 
fraud and duress, and that the land was the homestead of 
the said Thomas H. Roundtree and his family, purchased 
and destinated as such, and had been continuously occupied 
by him and his surviving family in person or by their ten- 
ants, of which plaintiff had notice. 

August 5, 1874, plaintiff, in replication, denied that the 
land had ever been the homestead of the deceased, Thomas - 
H. Roundtree, or destinated as such; that when the land 
was purchased by Betts (March 17, 1870) the land was occu- 
pied by an old negro, Isaac Rayford, with his family, under 
a lease from Roundtree, and that the parties claim title from 
a common source, to wit, from 8. J. Roundtree, Sr., who 
conveyed the land to Thomas H. Roundtree by deed of date 
September 3, 1867; that plaintiff is an innocent purchaser, 
without notice of any homestead rights of the defendants or 
that their deed to Betts was a mortgage. 

December 17, 1874, defendant amended their answer, 
and alleged that she, as widow of Thomas H. Roundtree, for 
herself and children, on the day of January, 1871, 
tendered the full amount of the debt secured by the deed to 
Betts to him, and that the land sued for was vacant public 
domain of the State; that the field notes and certificate 
had not been returned to the land office; and that she was 
taking steps to secure title thereto by pre-emption upon 160 
acres thereof. 
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By further amendment defendant claimed two hundred ~ 


acres of the tract sued for as homestead and the remainder 
as necessary to make up the substituted allowance to the 
family of property exempt from execution and not owned 
by the deceased, Thos. H. Roundtree, whose estate was 
insolvent. — 

The court, after stating the case made by the pleadings, 
instructed the jury— 

‘*To entitle the plaintiff to recover the land he must show 
a regular chain of transfer from the State down to himself, 
or if the land had not been patented at the date of the deed 
of T. H. Roundtree and wife to J. H. Betts, it must appear 
that a legal survey of said land was made under a valid cer- 
tificate, and that the field notes had been duly returned to 
the land office. If such proof appears you will find for 
the plaintiff the land in controversy, * * * unless it also 
appears from the evidence that at the time Roundtree and 
wife executed the deed for the land to Betts it was the only 
land they had or owned in the State, and that the same was 
their homestead, or unless it shall appear that their said 
deed was a mortgage, or unless it appears that the land 
was vacant public domain at the date of said deed; and if 
either of these facts appear by satisfactory proof, you will 
find for the defendant. . 

‘‘A homestead is the place of a family’s residence, where 
they live or where they have set the same apart as a future 
home for themselves and family. To constitute the land a 
homestead it is not necessary that they should reside upon it, 
but it is sufficient if it is destinated for that purpose, and 
it is held and owned with a view of making it the home of 
the family, and any preparation made or intended to be 
made for that purpose by the head of the family is a sufficient 
destination, and especially is this the case when the family 
owns no other land. 

‘‘A legal mortgage is a conveyance of land by adeed by a 
debtor to a creditor as a pledge or security for money owed 
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by the debtor, or for the performance of a covenant for the 
payment of money, with a condition that the conveyance 
shall be void upon the payment of the money or the per- 
formance of the contract. The conditions thereto may be 
either expressed in the deed or may exist outside of it by 
verbal agreement between the parties. 

‘If you find the land was not a homestead as above de- 
fined but also find that the deed from Roundtree and wife 
to Betts was a mortgage as above defined, ther to entitle 
the plaintiff to recover it must appear from the evidence 
outside of the recitations in his deed that the plaintiff pur- 
chased the land in good faith, and paid a valuable consid- 
eration therefor, and had no notice that the conveyance 
from Roundtree and wife was to be defeated on the payment 
of a debt for which it was intended as a security. 

If such fact however appears in the evidence to give satis- 
faction you will find for the plaintiff, unless it also appears 
that the land was located and surveyed by some person 
under whom the plaintiff claims title thereto on the 3d day 
of January, 1854, and that the field notes thereof were not 
returned to the General Land Office until the 19th day of 
October, 1860, and if you so find, then the Jand was vacant 
public domain when the same was conveyed to Betts, and 
you will find for the defendants.’’ 

The jury found a verdict for defendants. The testimony 
is sufficiently set out in the opinion. 

Moreland’s motion for new trial was overruled, and he 
appealed. 


Culberson & Armistead and F’. M. Henry, for appellant. 


W. J. Sparks and George T. Vaughan, for appellees, cited 
Franklin v. Coffee, 18 Tex., 417; MacManus v. Campbell, 
37 Tex., 268; Welch v. Rice, 31 Tex., 688; Rogers v. Ren- 
shaw, 37 Tex., 625; Berry v. Donley, 26 Tex., 737; Stam- 
per v. Johnson, 3 Tex., 1; Stephens v. Sherrod, 6 Tex., 294; 
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Luckett v. Townsend, 3 Tex., 119; Hopkins v. Nichols, 
22 Tex., 206; Carter v. Carter, 5 Tex., 100; Grooms »v. 
Rust, 27 Tex., 231; Mann v. Falcon, 25 Tex., 271; Duty 
v. Graham, 12 Tex., 427; Walker v. Emerson, 20 Tex., 
710; Styles v. Gray, 10 Tex., 504; Stephens v. Hix, 3 
Tex., 656; Frederick v. Hamilton. 38 Tex., 336. 


Reeves, Assocrate Justice.—It appears from appellant’s 
bill of exceptions taken on the trial of this cause that Sallie 
V. Roundtree, one of the appellees, was permitted to prove 
over appellant’s objection that the deed from Thomas H. 
Roundtree and wife to Isaac H. Betts for the land in con- 
troversy was a mortgage as intended and agreed by the par- 
ties, and not an absolute deed of conveyance. Appellant 
objected to this evidence, because the appellees had not 
charged in their answers that he had purchased with notice 
that the conveyance was a mortgage. 

Appellant having averred in his amended petition that 
he was a purchaser from Betts for a valuable consideration, 
not that the deed was intended as a mortgage, and having 
offered testimony in support of his averment in advance of 
appellee’s evidence, it was not error to allow the appellees 
to introduce rebutting evidence on the same point. 

The appellee, Mrs. Roundtree, in one of her amended an- 
swers, claims the land in controversy as the homestead of 
herself and minor children. She states in her answer that 
this land is the only real estate that she and her husband, 
Thomas Roundtree, owned, and that they had destinated it 
as a homestead at the time of the purchase from 8. J. Round- 
tree, in 1867. It was proved on the trial that Isaac Rayfield 
occupied the land under a lease from Thomas H. Roundtree 
at the date of Betts’ purchase in March, 1870. Mrs. Round- 
tree testified that the land had been leased to Rayfield for 
the purpose of having it improved, and that she and her 
husband designed the same as a homestead, as stated in her 
answer. It further appears that about thirty acres of the 
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land had been cleared and a cabin built on the place in 
1869, and that Roundtree had put some lumber on the land 
in the fall of 1869 for the purpose of building a house for a 
residence. Mrs. Roundtree further testified that her husband 
intended to build and move on the land the next year, but 
failed to do so, and that he died in November, 1870. There 
was other evidence to the effect that Thomas H. Roundtree 
had expressed his intention to move on the land and occupy 
it as a homestead, but he never did so, and that his widow 
and children did not occupy the land until the close of the 
year 1872, long after Thomas H. Roundtree had conveyed to 
Betts. There was no evidence that Moreland had notice of 
Roundtree’s intention to reside upon the land as a home- 
stead at some future time, or his intention when he leased 
the premises to Rayfield. 

In the case of Anderson v. McKay, 30 Tex., 190, the 
court said: ‘‘It certainly is not sufficient that a party has 
purchased a lot of lumber at some time in the past, which 
he intends at some day in the future to use in building him 
ahouse.’’ ‘‘The intention thus to appropriate the prop- 
erty shall not only be found within the mind of the party, 
but it should be evidenced by some unmistakable acts show- 
ing an intention to carry the design into effect, or some 
sufficient reason should be given why this intention of the 
party was not demonstrated by such acts.’’ 

In Franklin v. Coffee, 18 Tex., 413, the court said: ‘‘It 
would not be necessary to secure the exemption that a house 
should be built or improvements made; but there must bea 
preparation to improve, and this must be of such a character 
and to such an extent as to manifest beyond doubt the in- 
tention to complete the improvements and reside upon the 
place as a home.’’ 

It is not necessary to decide how far the facts in evidence 
would support the claim to a homestead under a proper 
charge to the jury. There are some expressions in the 
charge of the court in which the law is stated too broadly 
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in its application to the facts of this case. The authorities 
cited above will suffice for the present as indicating what 
would be a proper charge to the jury on the state of facts 
presented by the record. We have deemed it proper to say 
this much, as otherwise it might be understood that the 
charge expressed our views on this question. 

Another defense set up by appellees in their answer is, 
that Mrs. Roundtree was proceeding to acquire a title to 160 
acres of the land in controversy for herself and minor chil- 
dren under the pre-emption laws. It does not appear from 
the facts as contained in the record that this land is subject 
to appropriation as vacant land. It is not intended to con- 
clude any party, or prejudice any rights by what is now 
said, if it shall hereafter appear upon a more full examin- 
ation and presentation of facts that the Irwin survey has 
been forfeited, and that the land has thereby become va- 
cant. It is sufficient for the decision we are now to make 
that it does not so appear in the present case. The charge 
of the court limited the inquiry before the jury to the time 
when the Irwin survey was made and when the field notes 
were returned to the General Land Office, and made this 
the test by which the jury were to decide whether the land 
was vacant or not. There were other questions proper for 
the consideration of the jury, and which should have been . 
submitted to them for their action in this connection. The 
charge of the court, though defective in this respect, as also 
in respect to the claim of a homestead, yet if the appellant 
has not been injured by the error complained of, it is not a 
sufficient ground for reversing the judgment. (Mercer v. 
Hall, 2 Tex., 284.) 

As previously noticed, the appellees set up in their answer 
as a further ground of defense that the deed from Roundtree 
and wife to Betts was intended as a mortgage, and was not 
an absolute conveyance, as on its face it appears to be. 

The plaintiff’s suit is in form an action of trespass to try 
title. He claimed in his petition to be the legal and equit- 
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able owner of the land, and prayed judgment for its re- 
covery, and for the writ of possession, setting out his title, 
and claiming under the deed from Roundtree and wife, 
And by an amended petition he alleged that the deed from 
Roundtree and wife to Betts was an absolute sale and con- 
veyance of the land, and was not intended as a mortgage, 
and that plaintiff was an innocent purchaser for a valuable 
consideration paid and without notice that the deed was a 
mortgage, and alleged other matters not necessary to be 
noticed. 

The appellant, and the appellee Mrs. Roundtree, were both 
examined as witnesses on the trial. Appellant testified that 
he bought and paid for the land without notice at the time 
of his purchase that the deed from Roundtree to Betts was a 
mortgage. He proved by Wesley B. Jones, one of the sub- 
scribing witnesses to the deed to Betts, the payment of the 
purchase-money by Betts to Roundtree, and that nothing 
was said by the parties about the deed being a mortgage. 

Mrs. Roundtree testified that it was expressly agreed by 
the parties at the time she and her husband made the deed 
to Betts that it should operate as a mortgage or security for 
the repayment of the sum specified in the deed, and that the 
land might be redeemed by paying Betts the money with 
interest. The same facts were proved by Joseph Roundtree, 
the other subscribing witness to the deed from Thomas H. 
Roundtree to Betts. The tender of the money to Betts, and 
his admission that the deed from Roundtree to himself was a 
mortgage, and his refusal to receive the money, alleging as 
a reason that he had sold the land to the appellant, were 
distinctly proved by Mrs. Roundtree, Joseph Roundtree, and. 
H. Oliver, all being present at the time the tender was 
made. It was further proved by the witness Oliver that 
appellant, before the purchase from Betts, had notice that the 
deed from Thomas H. Roundtree to Betts was conditional. 
This witness testified that he was present at a conversation 
between appellant and Betts, at which time he heard appel- 
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lant say to Betts that he would take the land off his hands 
but for the condition in the trade between Roundtree and 
Betts. 

We are of the opinion that the evidence warranted the 
verdict of the jury for the defendants, on their allegat'ons 
that the deed from Roundtree to Betts was intended as a 
mortgage, and that appellant purchased from Betts with 
notice that the deed was a mortgage. 

That a deed absolute on its face may be shown by parol 
to be intended as a trust has been often decided by this court. 
The trust must be shown with clearness and certainty, and 
in some cases it has been held that it must be shown by the 
testimony of more than one witness, unless his testimony 
be confirmed by corroborating circumstances. This we 
think has been done in the present case. (Mead v. Ran- 
dolph, 8 Tex., 191; Miller v. Thatcher, 9 Tex., 482; Me- 
Clenny v. Floyd, 10 Tex., 159; Cuney v. Dupree, 21 Tex., 
211; Grooms v. Rust, 27 Tex., 231.) 

The petition in this case is framed to recover the land, 
and not with the view to a decree of foreclosure if the deed 
from Roundtree to Betts should be held to be a mortgage. 
The pleadings must be framed with a view to an alternative 
judgment, if that relief is desired. (Duty v. Graham, 12 
Tex., 427; Mann’s Ex’r. v. Falcon, 25 Tex., 271.) 

The judgment is affirmed. 

AFFIRMED. 





H. P. Masry, Apm’r, v. N. A. Breage. 


INTERLOCUTORY ORDER.—The wife sought to enjoin the sale under 
trust deeds of property she claimed as homestead, making her husband 
and the mortgagees parties defendant; the court appointed a re- 
ceiver; pending suit the husband died, and an administrator was 
appointed on his estate, who collected rents accruing upon the home- 
stead property in litigation. The court made an order directing the 
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administrator to pay such rents to the receiver, and restraining him 
from making further collections: eld, That this was an interlocu- 
tory order, from which appeal could not be taken. 


Appeal from Marion. Tried below before the Hon. J. D. 
McAdoo. 

The suit out of which this arose was instituted in the 
District Court of Marion county, December 5, 1871, by M. 
S. Ward, (wife of W. H. Ward,) against her said husband, 
W. H. Ward, W. M. Harrison, Erastus Jones, and J. H. 
Bemis, wherein she claimed certain property as a homestead, 
and asked that Harrison, Jones. and Bemis be restrained 
from selling the same under deeds of trust made by her hus- 
band on said property to secure the payment of debts of her 
husband to said Harrison and Jones. 

On the 9th day of February, 1872, pending said suit, 
plaintiff’s husband, W. H. Ward, died, and on the 11th of 
February, 1872, H. P. Mabry applied for letters of admin- 
istration on his said estate, which were duly granted, and 
he qualified. as such administrator on the 4th of March, 
1872. 

Pending the application for said letters of administration, 
on the first day of March, 1872, upon motion of Harrison and 
Jones, the court appointed one W. G. Bateman receiver, 
with authority to take charge of the property and collect 
the rents due and to become due from tenants on said 
property. 

On the 7th of March, 1872, H. P. Mabry, as adminis- 
trator of the estate, petitioned the court to vacate said office 
of receiver, and to have the property in his hands turned 
over to the administrator. 

On the 9th of March, 1872, the court continued the mo- 
tion. 

June 15, 1872, said Bateman tendered his resignation as 
such receiver. 

June 18, 1872, the court permitted said Bateman to re- 


sign the receivership, and appointed N. A. Birge, the ap- 
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pellee, receiver in his stead, with authority to take charge 
of the property, to rent the same on such terms as he could, 
and to collect the rents due and to become due. 

August 20, 1872, Birge asked the court, by motion, to re- 
strain the administrator from interference with said property 
and the collection of said rents. 

August 21, 1872, H. P. Mabry, as administrator, made 
answer to said motion, showing that the larger portion of 
the estate was in the hands of the said Birge, and that he 
‘is unable to administer the estate as the law requires him 
to do, unless said order placing the property in the hands 
of the receiver be revoked.”’ 

And on August 21, 1872, the petition or motion of Birge 
was granted, and the administrator was restrained from the 
collection of the rents and the custody of the property, from 
which order and decree this appeal was taken. 


Mabry & McKay, tor appellant. 


Goutp, Associate Justice.—There is no assignment of 
errors in this case, and this of itself is a good ground for its 
dismissal. 

But we are also of the opinion that the order appealed 
from is not a final judgment, but is interlocutory in its char- 
acter and will not support an appeal. In the course of liti- 
gation commenced by Mrs. Ward to enjoin Harrison and 
Jones from selling, under deeds of trust from her husband, 
property which she claimed to be her homestead, and also, 
in part her separate property, the court appointed a receiver 
to collect incoming rents. Now, her husband, who was 
made a party defendant, dying during the suit, Mabry, his 
administrator, becomes a party defendant, and having col- 
lected some rents which, under the order of court the re- 
ceiver was entitled to, the court, after motion and hearing, 
entered up an order directing him to pay over the amount 
collected to the receiver and restraining him from making 
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further collections ; and from this order Mabry prosecuted 
this appeal. The litigation between Mrs. Ward on the one 
hand and Harrison and Jones, and Mabry, administrator, 
on the other, was certainly not disposed of, and indeed the 
judgment in that case is appealed from by Mrs. Ward and 
also by Mabry, administrator, and that appeal has been 
submitted to us at the same time as the present case. Evi- 
dently this order may have been, and indeed we think has 
been, so modified and affected by the final judgment as to 
render it substantiaily inoperative. The rents are remitted 
to the hands of the administrator, and the result is that 
those rents already in his hands will remain there. 

Enough has been said to show that the order appealed 
from was interlocutory, and whilst the consideration of this 
appeal is beyond our jurisdiction no injustice will result 
from our ruling. 

For the reason stated this cause is dismissed. 


DISMISSED. 


[Justices Moorz and Rexves did not sit in this case. | 





W. P. Masry, Apm’r, anD Maraaret 8. Warp v. W. M. 
HARRISON ET AL. 


1. SPECIAL ISSUES should be submitted to the jury where different 
issues between various parties are to be determined by the verdict. 

2. SAME.—The failure to submit an issue made by the pleadings cannot 
be insisted on as error, unless the testimony would have authorized 
a verdict on the issue in favor of the party complaining. 

3. SAME.—'The refusal to submit special issues which have already been 
given in the general charge is not error. 

4. COMMUNITY PROPERTY.—The husband has the right to convey and 
incumber all real estate of the community which is not the-home- 
stead nor has been destinated as the homestead. 

5. HOMESTEAD RIGHTS CANNOT DEFEAT OLDER EXPRESS LIENS.—No 
subsequent destination or occupation of premises which have been 
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incumbered by the husband prior to such destination, can give to the 
mortgagor or his family such a homestead in the specific property 
incumbered as would defeat such incumbrance. 

. ALLOWANCE TO WIDOW AND FAMILY.—Such allowance in lieu of 
homestead, &c., should be made out of the entire estate; it cannot 
be insisted on as attaching wholly to property oceupied as a home- 
stead as against those holding valid incumbrances. 

7. EXPRESS LIEN ON RENTS may be enforced on the rents after the 
death of the party creating such lien. 

8. RECEIVER'S ACCOUNTS.—It is proper that a receiver be allowed to 
settle his accounts with the court whose officer he is; an order di- 
recting him to turn over property to another does not relieve him 
from the control of the court to compel such settlement. 


AppraL from Marion. Tried below before the Hon. J. D. 
McAdoo. 

Mrs. Margaret 8S. Ward brought suit to enjoin the sale of 
lots 11 and 12 in block 29 of city of Jefferson, claimed as 
the homestead of plaintiff and her husband, W. H. Ward, 
who, refusing to join as plaintiff, was made defendant. 


Plaintiff alleged that she and her husband had in 1866 
bought certain lots in Jefferson, investing therein $1,500 of 
her separate estate, for the purpose of a homestead, and com- 
menced the erection of a building for a residence. 

That said lots were exchanged for the said lots 11 and 12, 
which also were designated and intended for a homestead ; 
that buildings were erected thereon in which they were ex- 
pecting to reside while in course of construction, part of 
said building being arranged and fitted for themselves and 
children, the family in the meantime residing in rented 
premises and having no other homestead. 

That after the designation of said lots 11 and 12 as their 
homestead the husband, in 1870, executed a deed of trust 
with power to sell to W. M. Harrison to secure the sum of 
$20.000, and to J. H. Bemis, trustee for Erasmus Jones, 
for $12,000, and interest thereon at two per cent. per month. 

That these conveyances were made without the knowl- 
edge or consent of plaintiff, and that the said Harrison and 
Bemis were proposing to enforce said liens by sale. 
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The defendant Harrison answered, denying that the lots 
were the separate property of plaintiff, setting up his claim 
and trust deed, and alleged that it was for a loan of money, 
which was used in erecting buildings for business houses 
and offices on said lots; that the lots were of the value of 
$10,000, exclusive of improvements, and the improvements, 
being a solid block of buildings, of the value of $30,000; 
that the premises were not occupied or claimed as home- 
stead at the date of the deed of trust, August 15, 1870, nor 
were they claimed or destinated as such, nor was any 
attempt made to do so until about twelve months after the 
completion of the buildings; and that the homestead claim 
was fraudulent, and a pretense to hinder and delay the cred- 
itors in making their money; that the parties only entered 
part of the house as a residence a few days before the injunc- 
tion was sued out. 

Jones and Bemis answered, claiming under the express 
terms of the deed of trust the right to collect the rents of 
the premises in controversy ; denied the claims of homestead 
rights ; that its assertion was fraudulent, and with intent to 
hinder and delay the collection of his debt, &c. 

A receiver was appointed; pending the suit W. H. Ward 
died, and W. P. Mabry was appointed administrator. 

Mabry resisted the claim of plaintiff to homestead rights ; 
resisted the authority of the receiver to collect the rents; 
called on plaintiff to account to the estate for $10,000, which 
she had received on an insurance policy on her husband’s 
life, &c. By amendment plaintiff alleged that the estate 
was insolvent; that the lots were homestead at her hus- 
band’s death ; asking that a homestead be allotted her and 
family, seven children, out of the property, &c. 

On the trial special issues were submitted to the jury, 
which are sufficiently apparent from their findings, as 
follows : 

Answer to Ist. That Mrs. Ward had no separate funds 
f her own invested in the property in controversy, and 
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that Harrison, Bemis, and Jones had no notice of any 
funds of plaintiff being invested at the date of their deeds. 

Answer to 2d. That the property was not destinated as a 
homestead at the time of the trust deeds executed by W. H. 
Ward to and in favor of W. M. Harrison and J. H. Bemis, 
agent of Jones, and they had no notice of the same. 

Answer to 3d. The family of W. H. Ward moved into the 
property in controversy on or about December 1, 1871. ° 

Answer to 4th. W. H. Ward and family occupied part of 
the property as a homestead at the date of his death. 

Answer to 5th. The building on the property in contro- 
versy is a two-story brick building, originally constructed 
for six store-rooms on the first floor. One of the partitions 
being removed, leaves now five storerooms on the first floor. 
The upper or second story is divided by a hall running par- 
allel with Polk street, with rooms on each side suitable for 
offices or bedrooms, to be used in connection with the stores be- 
low. The house or building is so constructed that it cannot 
be separated or divided in a partition without detriment to 
the property. The building was not erected for a residence, 
but as buildings to be rented, and to a number of occupants 
above as well as below. 

Answer to6th. The family occupied the upper portion over 
the store of C. H. Welch, and the front rooms over the 
store of Moses Steinleine at the death of W. H. Ward. The 
rooms so occupied are all on the second floor. The lower 
rooms to same in that part of the building immediately 
over Welch’s store, fronting 25 feet on Polk street, running 
back 90 feet with Lafayette street, the room over Stein- 
leine’s store fronting on Polk street 25 feet, and running 
back to the hall, dividing the building. 

Answer to 7th. The occupancy of the property in contro- 
versy by plaintiff was to delay the sale of the same. 

Answer to 8th. The value of the lots at the time of the 
execution of the mortgages was nine thousand dollars. 


Answer to 9th. The value of the property, exclusive of 
19 
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improvements, at the time of the occupancy by W. H. Ward 
and family was nine thousand dollars. 

Answer to 10th. The value of the lots, exclusive of im- 
provements, at the time of Ward’s death was nine thousand 
dollars. 

Answer to 11th. The value of the property (lots and im- 
provements) in controversy was forty thousand dollars at 
the time of Ward’s death. 

Answer to 12th. Mrs. Ward, the plaintiff, did receive the 
proceeds of a $10,000 life insurance policy, the premium of 
which, $250, was paid by W. H. Ward semi-annually during 
his lifetime. 

Answer to 13th. About $17,000 of notes and accounts un- 
collected and real estate to amount of $7,000, the present 
value of which being unknown to us. 

The plaintiff asked the court six other issues to be sub- 
mitted to the jury, which were refused, ‘‘ because embraced 
in the general charge given.”’ 

Upon the verdict the court entered a decree dissolving the 
injunction ; disallowing the homestead claims of plaintiff as 
against the mortgage deeds of Harrison, Jones, and Bemis; 
establishing the claims of Harrison and Jones upon the 
lots in controversy, and of Jones upon the rents, as well 
those before as since the death of Ward, but, as mort- 
gage debts are postponed to the payment of the funeral ex- 
penses and expeuses of last sickness, the sale of the mort- 
gaged property and paying out the proceeds of the sale and 
the mortgage rents be remitted to the hands of the admin- 
istrator, subject to the payment of said expenses and costs 
of administration, so far as they have priority over said 
mortgages, if it shall appear that the assets of the estate are 
insufficient to pay said expenses after the assets have been 
marshalled on the probate side of the docket, where the 
rights of creditors can be protected according to priority ; 
that the policy of insurance of $10,000 forms no part of the 
estate, but is adjudged to be the separate property of Mrs. 
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Ward ; the question of substituted allowance for a year’s 
provisions, and for value of a homestead and exemptions, 
are left to be considered by the court in the administration 
of the estate on the probate docket ; costs were adjudged to 
defendants. 

Motions for new trial were overruled, and appeals were 
taken by plaintiff and by Mabry, administrator of Ward. 


Penn & Todd and D. B. Culberson, for appellants, cited 
the following authorities: Adkins v. Ware, 35 Tex., 583; 
Hancock v. Morgan, 17 Tex., 582; Pryor v. Stone, 19 Tex., 
373 ; Sossaman v. Powell, 21 Tex., 664; Moore v. Whitis, 
30 Tex., 442; Hamblin v. Warnecke, 31 Tex., 91; Wil- 
son vt. Cochran, 31 Tex., 677; Welch v. Rice, 31 Tex., 
688; Robertson v. Paul, 16 Tex., 472; Blair v. Thorp, 33 
Tex., 38; North v. Shearn, 15 Tex., 174; Eckhardt v. 
Schlecht, 29 Tex., 132: Hatchett v. Conner, 30 Tex., 104; 
Ragland v. Rogers, 34 Tex., 617; Hudson v. Wheeler, 34 
Tex., 356. 


Mabry & McKay, for appellant Mabry. 


W. L. Crawford, for appellees, cited Berry v. Donley, 26 
Tex., 748; Sharp v. Baker, 22 Tex., 316; Cravans v. Wil- 
liams, 35 Tex., 54; Gray v. Burk, 19 Tex., 232; Hicks 
v. Bailey, 16 Tex., 231; Oliver v. Chapman, 15 Tex., 406; 
Potshuisky v. Krempkan, 26 Tex., 309; Smithwick v. An- 
drews, 24 Tex., 488; Garrett v. Chambliss, 24 Tex., 618; 
Cooke v. Bremond, 27 Tex., 457; Guiod v. Guiod, 14 Cal., 
506; Philleo v. Smalley, 23 Tex., 502; Franklin v. Coffee, 
18 Tex., 417; Farmer v. Simpson, 6 Tex., 310; Bishop v. 
Hubbard, 23 Cal., 514; Riddle v. Shirley, 5 Cal., 488; 
White v. Shepperd, 16 Tex., 172; 25 Tex., 701; 6 Tex., 
310; 6 Cal., 165; 11 Page, 436; 10 Page, 43; 2 Hilliard 
on Mort., 422; Powell on Mort., 281; 9 Vesey, 320; 41 
Ga., 207. 
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GouLp, Assocrate Justice.—This suit was instituted by 
appellant, Mrs. M.S. Ward, to enjoin the appellees from 
selling under deeds of trust from her husband, W. H. Ward, 
certain lots and improvements in the city of Jefferson, which 
she claimed to be her homestead and in part her separate 
property. She made her husband a party defendant, and 
he dying after the commencement of the suit, appellant 
Mabry became administrator of his estate, and was made a 
party defendant. The principal question in the case was 
the same after Ward’s death that it was before, viz, Did 
Mrs. Ward have any rights in the property in the question, 
either as her homestead or as her separate estate, which 
entitled her to hold it or a part of it free from the defend- 
ants’ liens? After the death of Ward it does not appear to 
have been contended by defendants that they could proceed 
to sell under the deeds of trust, but the litigation was con- 
tinued and was still necessary in order to settle the disputed 
question as to Mrs. Ward’s rights. In an amended petition 
she claimed that at the time of her husband’s death, this 
property was actually occupied as a homestead by herself 
and seven children ; that his estate was insolvent, and asked 
to have whatever homestead rights she might have therein 
allotted to her out of this property, claiming that those 
rights took precedence of defendants’ liens. 

The administrator Mabry, in his pleadings, contended 
that to him as administrator, rather than to a receiver who 
had been appointed by the court, properly belonged the 
custody of the property in controversy and the collection of 
its rents; that all of said property was the property of 
Ward’s estate, and should be assets in the hands of his 
administrator; that the plaintiff had received the proceeds 
of a policy for $10,000 on the life of her husband which 
properly belonged to his estate, and for which he prayed 
judgment against her. 

The defendants also, in their capacity as creditors, claimed 
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that Mrs. Ward account for the proceeds of the life policy ; 
they asked also for an order for the sale of the property. 

On the trial numerous special issues were submitted to 
the jury, and upon the findings the court entered up a de- 
cree dissolving the injunction and directing that the claim 
of plaintiff to a homestead be disallowed as against the 
mortgages of defendants, declaring the property subject to 
said mortgages, and decreeing ‘‘ that the sale of the mort- 
gaged property and paying out the proceeds of the sale, as 
well as the rents mortgaged, be remitted into the hands of 
the administrator.’’ It was also adjudged that the proceeds 
of the life policy formed no part of the estate, and that the 
questions of allowance to Mrs. Ward in lieu of a homestead 
be left to be decided in the administration of the estate. 
From this judgment Mrs. Ward and the administrator 
prosecute separate appeals, which are, however, considered 
together. 

They both claim that the court erred in submitting spe- 
cial issues to the jury. It does not appear, however, that 
any such objection was made or point reserved at the time. 
The case moreover was a proper one for special issues—the 
different issues between the various parties seeming to re- 
quire it. 

The administrator claims that by the pleadings no issue 
was presented as to the waiver by defendant Jones of his 
right to receive rents, and that it was error to fail to submit 
an issue on chat point. He should have asked the submis- 
sion of such an issue at the time, and as it does not appear 
that he did so, and further, as the evidence would not in 
our opinion support a finding that there had been such 
waiver, we think the failure, if an error, becomes unim- 
portant. 

Mrs. Ward complains of the refusal of the court to sub- 
mit sundry issues asked on her part. In so far as these issues 
were at all material they were embraced in those submitted 
and passed upon. 
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The verdict of the jury negatived any separate interest. in 
Mrs. Ward in the property, and also negatived her claim 
that it had been destinated as a homestead prior to execu- 
tiou of the deeds of trust to the defendants. The verdict 
fixes the actual occupation of the premises by Mrs. Ward as 
commencing about December 1, 1871, being after the exe- 
cution of the deeds of trust. In response to the question, 
‘Did Ward and his family occupy the property or any part 
of it as a home at the date of the death of W. H. Ward?”’ 
the reply is, ‘‘ W. H. Ward and family occupied a part of 
the property as a homestead at the date of the death of W. 
H. Ward.’’ Taken in connection with the question asked 
and the answers to other issues, it is evident that this re- 
sponse means no more than that at Ward’s death he and 
family occupied the property as a home. 

We think that the findings of the jury show that Mrs. 
Ward had no right to this specific property, either as sep- 
arate property or as a homestead. At the time her husband 
incumbered it to the defendants it had not been destinated 
as a homestead, and it was perfectly competent for him to 
mortgage it for the purpose of raising money. Whether, 
as alleged by defendants, the money was borrowed for the 
purpose of, and was actually expended in, improving the 
property is not material. The mortgages and deeds of 
trust were at all events express liens, and no subsequent 
occupation of the premises by Ward could give him or his 
family such a homestead in these specific lots and improve- 
ments as would defeat those liens. To give such effect to 
subsequent occupation would be to violate the obligation of 
contracts. The proposition is not supported by the cases 
cited by counsel for the appellant, and it is believed requires 
no labored refutation. In Stone v. Darnell, 20 Tex., 11, 
the lien grew out of the levy of an execution and not from 
express contract. (Farmer v. Simpson, 6 Tex., 307; Pot- 
shuisky v. Krempkan, 26 Tex., 307; White v. Shepperd, 
16 Tex., 163.) 
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But it is claimed that if Mrs. Ward had no homestead in 
this specific property, she was entitled to have the value of 
such a homestead out of the assets of the estate exempt from 
administration, and it is claimed that the court erred in 
leaving this matter to be decided when the question should 
arise on the probate side of the docket in the administration 
of the estate. Certainly any allowance to which the widow 
of W.H. Ward may have been entitled out of his estate 
should be made out of the entire estate, and not wholly 
charged on the property bound to defendants. The jury 
found that there were other assets of the estate to a consid- 
erable amount, and if the pleadings and prayer of the plain- 
tiff presented any such claim it was properly remitted to the 
probate side of the court. 

It is assigned as error that the court submitted to the jury 
an issue as to the good faith or fraud of plaintiff in moving 
into the house, because it is said she was a married woman 
and moved with her husband. This issue seems to have 
been unnecessary, and the finding may be disregarded with- 
out affecting the validity of the decree. 

Another error assigned by the administrator is that the 
rents of the building were improperly adjudged to defend- 
ant Jones, under a clause in his deed of trust assigning to 
the trustee all sums of money that might accrue from rents 
of the building, and empowering him to receive and receipt 
for the same. The deed of trust undoubtedly gave a lien on 
the rent to Jones, and the decree correctly recognizes and 
enforces it. That part of the decree adjndging the proceeds 
of the life policy to Mrs. Ward has not been complained of 
in the assignment of errors, and is not before us for revision. 

It is claimed that the decree should have directed the re- 
ceiver to account to the administrator. 

It would seem proper that the receiver should be ordered 
to settle his accounts with the court whose officer he is. If 
this has not been done he is subject to the order of the court, 
and may at any time, on the motion of parties interested, 
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be required to settle his accounts and to pay over any sum 
in his hands. (Kerr on Receivers, 233.) 

Our examination of this voluminous record has led us to 
the conclusion that it shows no error entitling either of the 
appellants to a reversal. 

The judgment is accordingly affirmed. 

AFFIRMED. 


[Justices Moore and Reeves did not sit in this case. | 





JOHN HurrMAN Vv. AMANDA CARTWRIGHT. 


1. EVIDENCE,.—An instrument, though not valid by reason of the want 
of authority in the agent who executed it, is admissible in evidence 
in a suit against the agent or his heirs to establish as against them 
the truth of its recitations. 

2. AGENT TO SELL LAND.—Written authority is not necessary to enable 
an agent to bind his principal in an executory contract for the sale 
of land. 

3. PARTITION—ESTOPPEL.—If one entitled toa locative interest of one- 
third in a tract of land verbally agrees with another that he shall 
appropriate a particular portion of the survey in satisfaction of his 
claim, this as between the parties amounts to a parol partition of 
the land, and its validity cannot be afterwards objected to by the 
assumed owner of the two-thirds, who afterwards acquires title, on 
the ground that when the agreement was made he had no title. 

4, PARTIES.—AlII persons whose interests are to be affected by a decree 
to compel a conveyance of land alleged to be held in trust are neces- 
sary parties to the suit. 


Error from San Augustine. Tried below before the Hon. 
M. Priest. 


Stephen Reeves, for plaintiff in error, cited Tarpley v. 
Poage, 2 Tex., 139; Long v. Steiger, 8 Tex., 460; 13 
Tex., 108; Hamilton v. Rice, 15 Tex., 387; Thomas »v. 
Chance, 11 Tex., 637, 638; 20 Tex., 648; Bailey v. Mills, 
27 Tex., 434; Chamblee v. Tarbox, 27 Tex., 146. 
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F. B. Sexton, also for plaintiff in error, cited James v. 
Fulerod, 5 Tex., 516,517; Watkins v. Gilkerson, 10 Tex., 
343; Evans v. Hardeman, 15 Tex., 482; Neill v. Reese, 
13 Tex., 187; 17 Tex., 514; Luter v. Rose, 20 Tex., 648 ; 
Story on Agency, secs. 127, 128. 


No briefs for defendant in error have reached the hands 
of the reporters. 


Goutp, Associate Justice.—The plaintiff in error brought 
this suit against Amanda Cartwright, who, under the act of 
1856, managed and controlled the community estate of her- 
self and her deceased husband without administration. The 
object of the suit was to procure title to two tracts of land, the 
ostensible legal title to which was in said community estate, 
Copies of two title bonds, bearing date in May and October, 
1855, signed by one B. N. Hampton, and purporting on their 
face to be made by Hampton to plaintiff Huffman, are made 
part of the petition. The original petition alleged that these 
bonds were made whilst Hampton was the agent of Matthew 
Cartwright, authorized to sell as well as to locate lands ; 
that these sales were ratified and approved by Cartwright, 
and that he and his estate were bound thereby. Taken to- 
gether these averments amount to an allegation that the 
bonds are really the bonds of Matthew Cartwright. 

There are, however, other allegations, both in the origi- 
nal and an amended petition, to the effect that Hampton, 
under a location contract with Cartwright, had a locative 
interest of an undivided third in two surveys, one in the 
name of James Bolin, the other in the name of John W. 
Cox, embracing the two tracts sued for in this case; that 
with Cartwright’s authority, approbation, and consent, 
Hampton sold the land in controversy to Huffman, as part 
of his locative interest, for the purpose of raising money to 
defray the expenses of location, and that Huffman paid to 
Hampton a part of the purchase-money in Cartwright’s 
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presence and with his approval. It was averred that Cart- 
wright held the Bolin and Cox certificates to locate for the 
owners, and employed Hampton to locate them for an in- 
terest of one-third, and that after the sale or contract evi- 
denced by the bonds had been made with Cartwright’s 
approval, he, Cartwright, procured a conveyance from the 
holders of the legal title to himself, and it was claimed that 
he held this legal title in trust for, and for the benefit of the 
plaintiff. In this aspect of the case the bonds are treated 
as binding Hampton, and as conveying to plaintiff Ham- 
ton’s right to the land described. 

The court overruled a general exception to the petition, 
and the case was submitted to a jury on pleadings by the 
defendant, which it is not necessary to notice further than 
to say that they embraced a general denial. There was a 
verdict and judgment for the defendant. 

The first assignment is the exclusion from the jury of a 
certain instrument in writing, purporting to have been ex- 
ecuted August 23, 1859, by one Vansickle, administrator 
of Hampton’s estate, and by Blount, (one of the owners of 
the two certificates,) per M. Cartwright. 

Blount testified that Cartwright had no authority to sign 
such an instrument for him. It was offered noi as a valid 
instrument, but as an admission written and signed by 
Cartwright, that Hampton’s locative interest in the two sur- 
veys had not been at that time adjusted or conveyed, and 
the objection was that it was irrelevant. The instrument 
recited a contract of purchase by Hampton in his lifetime 
from Blount of the entire Cox and Bolin surveys ; the for- 
feiture in part of this contract in Hampton’s lifetime, and 
agrees to a rescission of the same, and on behalf of Blount 
agrees, ‘‘in satisfaction of the balance of the locative in- 
terest of said Hampton in said land,’’ ‘‘ to execute and de- 
liver to said Vansickle, administrator as aforesaid, a good 
and sufficient title to the 640 acres of said land heretofore 
contracted to be sold by said Hampton to one Francis Dar- 
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rel,’’ proceeding to state that this conveyance was to be in 
full of the balance of the locative interest of Hampton in said 
land. The paper certainly tends to throw light on the con- 
dition of matters as between Hampton, Blount, and Cart- 
wright, and to show that Cartwright admitted something 
due to Hampton in his locative contract. 

Under either aspect of the plaintiff’s pleadings the estab- 
lishment as against Cartwright of Hampton’s authority to 
locate and of the justness of Hamp‘on’s claim to a locative 
interest, cannot be said to be immaterial; and as tending to 
do this, and to show that Cartwright admitted something 
due on that interest after Hampton’s death, we think the 
paper shonld have been admitted, and that its exclusion en- 
titles plaintiff to another trial. The court charged the jury 
that these bonds, being the bonds of Hampton in his own 
right on their face, in order to charge Cartwright as prin- 
cipal in the bonds, Hampton’s authority must be in writing, 
adding that the act of Hampton may be afterwards ratified 
by Cartwright so as to bind him. 

Written authority is not necessary to enable an agent to 
bind his principal in an executory contract for the sale of 
lands. (See also Brock v. Jones, 8 Tex., 78; Dawson ». 
Miller, 20 Tex., 171; Brown on Stat. of Frauds, sec. 370a; 
Bingham on Sale of Real Prop., 563, 567, and references ; 
19 Pick., 505; 15 Mo., 365.) 

The charge of the court is then erroneous, unless the fact 
stated by the judge that the bonds on their face appear to 
be the bonds of Hampton individually, varies the rule. 
Nothing whatever is to be found in the contents of these 
bonds or in the manner of their execution to indicate that 
Hampton was acting for any one else than himself. Can 
Cartwright’s estate be bound by such an instrument? The 
case of Rogers v. Bracken, 15 Tex., 564, holds that such a 
title bond may be enforced against the principal, although 
not named or alluded to, but it is to be observed that the 
agent in that case acted under a full power of attorney, 
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duly recorded, and the court say that the purchaser will be 
presumed to purchase under the influence of this record no- 
tice. Without any intention of questioning the authority 
of the case just cited, it is proper to remark that it does not 
extend to a case where the agent acted without written and 
recorded authority. The general rule is believed to be that 
the intention to bind some one else than the party signing 
the instrument must appear from the instrument signed. 
(See Bingham on Sale of Real Prop., 483, 522, 562, and 
references. ) 

This question, however, has not been discussed by counsel 
for plaintiff in error, and as we have not had the benefit of 
any brief (on this or any other of the points involved) from 
the defendant in error, it is not intended to do more than to 
invite its thorough examination, should it arise on another 
trial. It is to be remarked that the plaintiff claims to have 
established the existence and loss of written authority from 
Cartwright to Huffman, and in what has been said we have 
not intended to intimate any opinion as to the sufficiency of 
the evidence to support this claim. It may also have some 
significance if Hampton had himself a locative interest to 
which his individual bond may have well applied. 

The court further instructed the jury, in substance, that if 
Hampton, as locator, was entitled to an undivided third of 
the surveys he could not sell any particular part of the sur- 
veys without the consent of the other joint owners; nor 
could Cartwright authorize or ratify such sale unless he was 
at the time a joint owner with Hampton of the entire tracts ; 
and a party so purchasing took no title as against the other 
joint owners. On the part of the plaintiff various charges 
were asked embodying in different forms the proposition 
that if-the owners of the certificates had received their inter- 
est of two-thirds in other portions of the survey, then the 
sale by Hampton, if made with Cartwright’s assent, would 
be valid; and that if Cartwright afterwards procured from 
the owners of the certificates a conveyance to himself of land, 
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including that sold by Hampton, the consideration being 
either in whoie or in part the location of these lands, that 
he would hold in trust for Hampton’s vendee. Blount tes- 
tified to the receipt of two-thirds of the surveys, and also 
that the consideration of a conveyance made by him to Cart- 
wright in October, 1860, was in part Cartwright’s locative 
interest. Under the evidence, if Huffman could claim all 
of Hampton’s rights, the court erred in refusing the instruc- 
tion asked and in giving the charge just stated. If Cart- 
wright was bound to Hampton that he should get his 
locative third, and assented to his appropriation of a par- 
ticular part of the survey, this, as between them, would 
amount to a parol partition, and Cartwright cannot object 
to its validity that he at the time had no title himself. 
Those who then held the title were not bound, but their 
subsequent conveyance to Cartwright would only put it in 
his power to discharge his obligation to Hampton under 
their contract, and would give him no right to disaffirm the 
partition. 

We are, however, of the opinion that the title bonds do 
not entitle Huffman to maintain this suit in the character 
of Hampton’s vendee or assignee; at all events not without 
making Hampton’s representatives parties. The title bonds 
do not show an absolute sale of the land, or an absolute 
transfer by Hampton of a part of his locative interest; but 
they do show that in each case only a part of the purchase- 
money was paid, and that Huffman is not entitled to the 
land until the balance of the purchase-money is paid. In 
fact the plaintiff in his petition only claims to have paid 
the part recited in the bonds, and proffers to pay the bal- 
ance, not to Hampton’s representatives, who are not parties, 
but to the defendant, Amanda Cartwright. The case of 
Allison v. Shilling, 27 Tex., 453, is authority against the 
maintenance of this suit, treating the bond as Hampton’s, 
without making his representatives parties, even if all the 
purchase-money were paid. Much more plainly is this ne- 
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cessary where it affirmatively appears that the plaintiff can 
only claim title after making further payments to one not 
a party. 

We have deemed it proper to notice these questions in so 
far as it appeared probable that they might recur. 

For the reasons indicated the judgment is reversed and 


the case remanded. 
REVERSED AND REMANDED. 


[Chief Justice Roserts did not sit in this case. } 





Tuomas Breen v. THe Texas AND Pactric Ratbway CoMPANy. 


1, PLEA IN ABATEMENT.—The sufficiency of a plea in abatement must 
be tested by its own allegations; its omissions cannot be aided or 
supplied by facts in other pleas. 

2. CONSTITUTIONAL LAW.—The title to the act of 21st March, 1874, 
“An act to fix the jurisdiction in certain cases,” sufficiently ex- 
presses the object of the first section of said act in enacting ‘*‘ that 
hereafter any public or private corporation, including railroad com- 
panies,’ * * * ‘*may be sued in any court in this State having 
jurisdiction of the subject-matter, and in any county where the 
cause of action or part thereof accrued, or in any county where such 
corporation has an agency or representative, or in the county in 
which the principal office of such corporation is situated.” 

3. SAME—VENUE IN SUIT AGAINST RAILROAD COMPANIES.—Said act 
of 21st March, 1874, is operative, and is the law of the State as to 
venue in such cases, 

4. PRACTICE.—Wheu a plea in abatement is submitted to the jury with 
the merits, the jury should be instructed, if they find for the defend- 
ant on the plea in abatement, to go no farther; and where such in- 
struction was refused, and the jury found for defendant on the plea 
and for the plaintiff on the merits, the cause will be remanded for 
new trial. 


AppgaL from Wood. Tried below before the Hon. Z. 


Norton. 

Breen sued the Texas and Pacific Railway Company for 
damages, in assaulting and compelling plaintiff to pay fare 
a second time, &c. 
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Defendant pleaded in abatement and general denial, &c. 

The jury found a verdict for $635 in favor of plaintiff, 
and the truth of the plea in abatement. 

Upon the verdict judgment was rendered for defendant, 
and the plaintiff-appealed. The pleadings and evidence 
sufficiently appear in the opinion of the court. 


J. F. Jones and Robertson & Herndon and A. J. Peeler, 
for appellant. 


Steadman & Sexton, for appellee. 


Moore, AssocraTe Justice.—This action was brought by 
appellant, Thomas Breen, on the fifth day of June, 1874, 
in the District Court of Wood county, against the Texas 
and Pacific Railway Company, for the recovery of damages 
for a wrongful assault for the purpose of expelling plaintiff 
from said company’s train, or by force and violence coercing 
him to pay the fare charged by said company for riding on 
their train from Longview, in Gregg county, to Miniola, 
in the county of Wood, although, as he alleges, said fare 
had been previously paid. 

Among other matters of defense the defendant, said Texas 
and Pacific Railway Company, filed two pleas in abatement 
for want of jurisdiction of said action by the court. In the 
first it is alleged that plaintiff ought not to have and main- 
tain his said action, because the defendant at and before 
the commencement of plaintiff's suit had and still has its 
principal office in the city of Marshall, in the county of 
Harrison, State of Texas, where the defendant is entitled 
to be sued. In the second it is averred that if the plaintiff 
has or had any cause of action the same did not accrue 
within the jurisdiction of the county of Wood but within 
the county of Gregg, where the acts complained of were 
committed. 

If it is conceded, as is insisted by the counsel of ap- 
pellee, that suit must be brought against railroad com- 
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panies in the counties where they have their principal of- 
fices, (Paschal’s Dig., art. 488,) or if not, then in the 
county where the alleged trespass for which the action 
is brought was committed, (Paschal’s Dig., art. 1428,) 
neither of these pleas conform to the strict rules applicable 
to pleas in abatement. In neither of them is it directly 
and distinctly averred that the court in which the suit is 
brought has not jurisdiction of the case. The sufficiency 
of a plea of this character must undoubtedly be tested by 
its own allegations. Its defects cannot be aided or its omis- 
sions supplied by facts alleged and set forth in other pleas. 
Now, if suit may be brought, as the defendants seem to ad- 
mit, either in the county where the company has its princi- 
pal office or that wherein the trespass was committed, the 
first of these pleas does not completely negative the jurisdic- 
tion of the court, for though the principal office of the 
company may be, as it avers, in the city of Marshall, in 
Harrison county, the trespass may have been committed in 
the county of Wood, for aught that is alleged in it. And 
while it is alleged in the second plea that the trespass was 
committed in the county of Gregg it does not negative the 
supposition that the principal office of the company may 
have been in Wood county. Neither plea, therefore, stand- 
ing by itself, properly presents the issue of jurisdiction. 
And had they been excepted to by the plaintiff the excep- 
tions should have been sustained. But no objection seems 
to have been made to them, or if so the attention of the 
court was not called to it, nor its action invoked thereon. 
If, therefore, any was in fact made it must be regarded as 
having been abandoned. 

If, then, it is true that the suit can only be prosecuted in 
the county where the company have their principal office 
or where the trespass was committed, though each of the 
pleas was defective when taken singly, yet when taken to- 
gether they show that Wood county had not jurisdiction 
of the action. And on the matters alleged in both of them 
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being found in favor of the- defendant, it would seem to 
me under our liberal, if I should not say loose, system of 
pleading that a judgment might be properly rendered abat- 
ing the suit. 

This brings us to inquire whether the District Court of 
Wood county may not have jurisdiction, although the mat- 
ters alleged in the defendant’s pleas of abatement are true. 
It is not to be controverted that it may, unless the statute 
entitled ‘‘ An act to fix the venue in certain cases,”’ ap- 
proved March 21, 1874, is a nullity. The defendant con- 
tends that this act must be so held, because it embraces two 
objects, neither of which it is insisted are expressed in its 
title. (Const., art. 12, sec. 17.) 

Let us consider these objections. 

First. Does this statute embrace more than one object? 
The plain and manifest object and purpose of its first sec- 
tion is to fix the venue or prescribe where suits against all 
public and private corporations, including railroad compa- 
nies created by or under the laws of this State or any other 


State or county, may be brought; while section second of 


the act provides how and upon whom service of process in 
suits against any such corporations may be had. 

The section of the Constitution which we are called upon 
to consider in determining whether this statute has the force 
of law, as has been uniformly held by this conrt, as well as 
all others where a like constitutional provision exists, is not 
to be given a strict or literal construction. To do so would 
defeat rather than accomplish the purpose for which it was 
incorporated into the Constitution. It would tend greatly 
to embarrass and retard legislation, if not often to defeat it 
altogether. The purpose intended to be effected by this 
section of the Constitution was no doubt to prevent the 
‘bringing together into one bill subjects diverse in their 
nature and having no necessary connection, with a view to 
combine in their favor the advocates of ali, and thus secure 


the passage of several measures, neither of which could suc- 
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ceed on its own merits.’’ It was also intended to remedy 
another practice ‘‘by which, through dexterous manage- 
ment, clauses were inserted in bills of which the titles gave 
no intimation,’’ and thereby pass bills through the legisla- 
ture while many members were unaware of their real scope 
and effect. (13 Mich., 494; 31 Geo., 69; 42 Mo., 578.) 

But while the purposes for which this section was incor- 
porated into the organic law have been kept steadily in 
view it has uniformly received a broad and liberal construc- 
tion. And it has been often held to be a sufficient compli- 
ance with its provisions, if the law has one general object 
which is fairly indicated by its title, though it may embrace 
different subjects which are connected with or appropriate 
for the accomplishment of this general object. If every 
detail necessary in accomplishing the general object to be 
effected by a law must be embraced in its title, one of the 
objects in view in this constitutional provision would be 
defeated, and all the advantages from having a title toa 
bill would be lost. And if every subject or legislative pur- 
pose to be accomplished by the general object of a bill must 
be provided for in a separate act, as has been said, ‘‘ these 
several statutes, fragmentary as they must necessarily be, 
would often fail of the intended object from the inherent 
difficulty in expressing the legislative will when restricted 
to such narrow bounds.’’, (Cool. Const. Lim., 144, and 
cases cited.) 

We think it quite obvious that a title might be framed 
for this statute which would embrace but one general ob- 
ject, under which the subjects provided for in its different 
sections would be held legitimate for accomplishing this 
general object. But as the object of the legislature in en- 
acting the law must be indicated by the title, evidently the 
court cannot enlarge its scope so as to embrace parts of the 
statute which are not germane to the object indicated by the 
title. The title of this statute is ‘‘ An act to fix the venue 
in certain cases.’’ When the object of the legislature is so 











1875. ] Breen v. T. & P. R. R. Co. 307 





Opinion of the court. 





restricted as indicated by this title, can it be said that a 
provision directing how and upon whom process in such 
cases shall be served is an end or means for accomplishing 
the general object expressed in the title, or is so intimately 
connected and blended with it as that it is legitimately em- 
braced in and expressed by the title? I have no hesitancy 
myself in saying that it is not. But as other members of 
the court probably entertain a different opinion, and as it 
cannot affect our conclusion in regard to the constitutional- 
ity of the first section of the statute, as to which we are all 
agreed, it is unnecessary at the present to decide whether 
the statute is justly subject to the objection that it embraces 
more than one object or not. | 


It is the first section of the statute alone which has any. 


bearing upon the questions in this case. If its object is not 
expressed in the title, clearly that of the second section of 
the act is not, and the whole law is unconstitutional. 
Although the first section provides for a different object 
from that intended by the second, if the title of the law 
indicates the object of either section with sufficient cer- 
tainty, the entire law is not void. So much of the statute 
as is not indicated by the title is unconstitutional, but the 
remainder of it, if it can stand and have effect without the 
part to be discarded, will be upheld and enforced. (Cooley’s 
Const. Lim., 149.) 

It is a familiar principle that an act may be unconstitu- 
tional and therefore void as to some of its provisions and 
valid as to others. 

It still remains to be seen whether the title of the act in- 
dicates the object expressed in its first section. The object 
indicated by this first section of the act, as we have said, is 
to fix the venue of suits against public and private corpo- 
rations, including railroad companies. ‘I'he title is ‘‘ to fix 


the venue in certain suits.’’ If we are to be controlled by 


a strict and literal construction of the section of the Consti- 
tution under consideration, we should be constrained to hold 
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that the title does not indicate the object expressed in the 
law. The objection to the title is not that it is too narrow 
to indicate the object of the act, but that it is too broad and 
indefinite. It might be interpreted so as to embrace more 
suits than are provided for in the law, as well as actions of 
an altogether different character. But in view of the lib- 
erality of construction which, as we have said, has always 
been indulged in applying this section of the Constitution, 
we think we are warranted in saying that the title of this 
act sufficiently expresses the object of its first section to 
justify us in holding it to be constitutional and valid. 

It follows, that giving full effect to all that is claimed for 
the defendant’s pleas to the jurisdiction, it must be admitted 
that they do not negative the fact that the defendant may 
have an agency or representative in the county of Wood, 
and consequently liable to be sued in that county. And 
whether the plaintiff excepted to the plea or not, or whether 
his replication to it, found in the record, but which it is 
insisted cannot be considered, because it seems not to have 
been filed by the clerk, is disregarded or not, it is evident 
that the issue made by defendant’s pleas was an immaterial 
one. And the verdict did not determine whether the Dis- 
trict Court of Wood county had jurisdiction of the case or not. 

The defendant insists that the replication to the pleas to 
the jurisdiction was not filed and was not before the court, 
and cannot therefore claim that it could be held by any 
possibility to supply the defect: in the pleas, and that the 
verdict of the jury, finding that the act complained of took 
place in Gregg county, imports a finding against the plain- 
tiff’s replication. _ No such construction would be given to 
their verdict, if the issue attempted to be made by plaintitt’s 
replication had been submitted to the jury, which, however, 
we shall see was not the case. It follows from these views 
that we must hold that the verdict of the jury on the pleas 
to the jurisdiction did not warrant a judgment for the de- 
fendant, and it must therefore be reversed. 
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It remains, however, to be considered whether a judg- 
ment should be rendered in this court in favor of the plain- 
tiff on the general verdict in his favor on the merits. If the 
court had not departed from the usual practice and refused to 
instruct the jury, as requested, if they found on the pleas in 
abatement in favor of the defendant, they should inquire no 
further, a reversal of the judgment would necessarily have 
required the case to be remanded. We do not think this 
departure from the usual practice should call for a different 
judgment in this court from what otherwise we should have 
rendered, especially under all the circumstances of this case. 

The pleas to the jurisdiction, as we have held, were bad. 
The plaintiff should have excepted to them instead of mak- 
ing a replication, as he did, if his amended petition was, as 
he insists, before the court. He neither excepted nor ob- 
jected to the action of the court directing the jury merely to 
inquire whether or not the trespass was committed in the 
county of Gregg. It seems to us that, by a common error 
of the parties and the court, the case went to the jury on 
the question of jurisdiction on a partial and hence an im- 
material issue. Certainly the action of the plaintiff as well 
as the court contributed to this result. The direction given 
to the case by the court below plainly shows that the de- 
fendant had no opportunity to ask a review of the finding 
of the jury on the merits. The judgment was in his favor. 
He seemingly had no occasion for. asking the court to set 
aside the verdict. If he had, as the plaintiff was making 
a similar application, the court might and probably would 
have granted a new trial, the result of which, we may rea- 
sonably suppose, would have been a like verdict as that now 
found, if the case should be submitted to another jury in the 
same manner as on the present trial. 

Under all the circumstances we are of the opinion that 
the judgment should be reversed and the cause remanded 
for a new trial; and it is so ordered. 


REVERSED AND REMANDED. 
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Hetrs or J. J. Stmpson v.- EB. L. TRIMBLE. 


1. JUDGMENT FOR CostTs.—A judgment for costs against the successful 
plaintiff, made at a term subsequent to the final judgment in his 
favor, on a motion by the officers of the court, and served on the 
attorneys in the principal suit, is a nullity, and an execution and 
sale under such judgment are also nullities. 

2. EXECUTION FOR COSTS AGAINST THE SUCCESSFUL PLAINTIFF.— 
If an execution be authorized under Paschal’s Dig., art. 3831, 
against the successful party for costs by him incurred, such execu- 
tion, under the statute, must be issued to the county of his resi- 
dence ; and an execution issued to any other county for such costs, 
in absence of a judgment against him, would be a nullity, and pur- 
chasers under such execution would take nothing. 


AppreaL from Van Zandt. ‘Tried below before the Hon. 
M. H. Bonner. ' 


The facts are sufficiently given in the opinion. 


Robertson & Herndon, for appellants, cited Washington 
v. Irving, Yerger & Martin, (Tenn.,) 46; Paschal’s Dig., 
art. 1486; Rorer on Jud. Sales, p. 209; Hollingsworth v. 
Bagley, 35 Tex., 347. . 


Reagan, Goodrich & Gooch, for appellee, cited Paschal’s 
Dig., arts. 1482, 3772, 3821; Gage v. Page, 10 Tex., 366; 
‘Langham v. Thomason, 5 Tex., 130; Cleveland v. Hen- 
derson, 4 Tex., 183; 1 Story’s Eq. Jur., 246; Allen ». 
Stephanes, 18 Tex., 658; Burch v. Smith, 15 Tex., 224; 
Baker v. Clepper, 26 Tex., 634; Moore v. Lowery, 27 Tex., 
542; Sadler v. Anderson, 17 Tex., 253; Ayers v. Duprey, 
27 Tex., 593; Sydnor v. Roberts, 13 Tex., 598; Riddie v. 
Bush, 27 Tex., 675 ; 1 Marshall, 217; 7 Ired., 151; 3 Hill, 
S. C., 289; 4 Wend., 464, 485; 1 Ala., 540; Howard ». 
North, 5 Tex., 290; Coffee v. Silvan, 15 Tex., 357; Mills 
v. Alexander, 21 Tex., 165; Alexander v. McKinney, 22 
Tex., 653; 1 Haywood, N. C., 27; Earle v. Thomas, 14 
Tex., 591. 
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TreLAND, Assocrate Justice.—In 1851 John J. Simpson 
brought suits against Parham and Koen to recover the land 
now involved in this suit. Simpson was successful in those 
suits, and he also had judgment for his costs. There was 
an attempt by the officers of the court te collect the costs 
from Parham and Koen, and failing in that, the clerk made 
a motion for judgment against Simpson for costs. 

Simpson did not give bond and security for costs, 

Notice of the motion made by the clerk was served on 
the attorney who had been counsel for Simpson in the suits 
against Parham and Koen, and the court thereupon ordered 
execution generally against Simpson. 

This order is recited in and made the basis for the issu- 
ance of the executions under and by virtue of which Simp- 
son’s land was sold. | ; 

It very clearly appears that Simpsen resided in Nacog- 
doches county. The executions against him ‘issued in Van 
Zandt county, where the land in controversy is situated. On 
the first’ execution, or when the sheriff of Van Zandt county 
was first called upon to make the sale, he refused to do it 
unless indemnified. He did afterwards sell the land, about 
3,600 acres, for $16.60, and one Taylor became the pur- 
chaser. Taylor afterwards sold one-half the land by quit- 
claim deed for one hundred dollars. It is admitted that 
the plaintiffs are the heirs of John O. Simpson, and that 
the land is the same patented to Simpson, under whom 
both parties claim, and the only question in the case of suf- 
ficient importance to require notice is the effect of the sale 
of the land by the sheriff of Van Zandt county under the 
executions against Simpson. 

Was there any authority for the issuance of the executions 
to Van Zandt county against John J. Simpson for the costs 
incurred in the suits against Parham and Koen? The court 
below charged the jury, and correctly so, that the order re- 
cited in the executions, and which were entered up against 
Simpson, were nullities, and would not support the executions. 
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Simpson, as to that order, had not had his day in court. 
His attorney in the suits against Parham and Koen was not 
his attorney in this adverse motion against him. The at- 
torney’s office or duties had ceased, and the notice to him 
was not notice to Simpson. 

The court, however, told the jury that notwithstanding 
the nullity of the order the court had authority under the 
law to issue the execution against Simpson. In support of 
this instruction we are referred to the law governing fees 
and the making each party responsible to the officers for 
the costs incurred. 

Paschal’s Dig., art. 3831; does authorize execution to 
issue, when fees are not paid, against the party from whom 
they are due. | 

It is contended by appellants that this statute only author- 
izes the execution to issue against the party adjudged to pay 
the costs; that he is the party from whom they are due 
‘within the meaning of the law. This view of the law is 
not without force, and is strongly supported by the Su- 
preme Court of Tennessee in the case of Washington v. 
Irving, Mart. & Yerg., 46, Cooper’s ed. 

Whether this view of the law is correct, and whether the 
executions could be supported under the law where they 
recite for their basis a void order, are questions that we do 
not-feel called upon now to decide. 

If the statute recited will in any case authorize an.execu- 
tion against the successful party for costs it must be when 
the directions of the law are complied with. 

It is in derogation of the fundamental rule that there 
must be a judgment to support an execution. 

It is made to subserve a particular purpose and a special 
class of persons, and is not entitled to any latitude in con- 
struing it, 

The law-making branch of the government had a policy 
to subserve in passing the law. It was not the design of 
the Legislature that the officers of court should issue execu- 
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tion to a distant county from the domicile of the party 
and have his property taken and sacrificed without his 
knowledge. 

The party recovering judgment for costs has a right to 
expect, as a general rule, that the costs will be collected 
from the party against whom the judgment is rendered, 
and hence the law requires the execution to issue to the 
county of the residence of the party. We then hold that 
there was no authority for the issuance ef ‘the executions 
under which the property was sold, to Van Zandt county, 
Simpson residing at the time in Nacogdoches county. 

That this is not a mere irregularity, but is such a total 
defect in the proceeding as rendérs the sale void, and those 
purchasing and all persons claiming such sale are charge- 
able with this want of authority in the court to issue the 
executions, 

When we look to the insignificant sum for which the 
land sold, the indorsement by the sheriff that he would not 
sell without indemnity, and the sale by Taylor of one-half 
the property by quit-claim deed for one hundred dollars, 
the mind will not revolt at the suggestion that Taylor had 
notice of all the facts connected with the sale, and that he 
did not believe that he was getting title. 

There are other questions raised in the record, all, how- 
ever, of minor importance and subordinate to the main 
question adverted to, and it is not necessary to notice them. 

For the error of the court in the instructions‘to the jury 


the judgment is reversed and the cause remanded for a new: 


trial, in conformity to the views expressed in this opinion. 


REVERSED AND REMANDED, 


[Justice Moore did not sit in this case. ] 
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DANIEL JAMES V. THE STATE. 


1. AMENDMENT OF INDICTMENT.—Was properly allowed where the 
word *‘court ’? was omitted where it should have been inserted to 
show where the prosecution was had. 

2. RIGHT OF SHERIFF IN PREVENTING AN ESCAPE.—See discussion of 
the authority given the sheriff to use foree in preventing an escape 
by a prisoner in custody. 

3. ASSAULT WITH INTENT TO MURDER.—Where a prisoner attempt- 
ing an escape was pursued and fired on by the sheriff, and the pris- 
oner returned the fire, and was on trial for an assault with intent to 
murder the sheriff, and the testimony:tends to show that the defend- 
ant may have supposed the sheriff had wrongfully fired on him and 
had attempted or endangered his life, and that what was done by 
defendant was whilst laboring under the influence of resentment or 
passion arising from such provocation, the jury should be instrueted 
so as to give the accused the benefit of such evidence in reducing 
the punishment to a misdemeanor. 

4. ASSAULT UPON AN OFFICER.—While the law makes the killing of a 
sheriff in the discharge of his duty murder, still if he act outside of 
his authority or exercise it unlawfully, the party resisting his acts is 
not prevented by the official-character of the sheriff from setting up 
said unlawful acts to justify or extenuate the offense against the 
officer in resisting such acts. 


Appeal from the Criminal Court of the city of Jefferson. 
Tried below before the Hon. J. L. Camp. 


G. W. Todd, for appellant. 
A, J. Peeler, Assistant Attorney General, for the State. 


Goutp, Assoctate Justice.—This is an appeal from a con- 
viction for assault with intent to murder. In the bill of 
indictment as presented and filed the word ‘‘court’’ was 
omitted where it should have been inserted in order to show 
that the indictment was presented in the Criminal ‘‘ Court”’ 
of the city of Jefferson. The court permitted the district 
_attorney to amend by inserting the word omitted, and in 
so doing did not err. (Brosshard v. The State, 25 Tex. 
Supp., 209.) 
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The leading facts of the case are, that the defendant and 

two other prisoners, confined in the jail of Marion ¢gounty, 
escaped from the jail by overpowering the jailor when he 
opened the door to give them their breakfast. In the scuffle 
the jailor’s pistol was wrenched from his hand, being how- 
ever broken in the struggle. The defendant fled down the 
steps, secured another pistol, which the jailor had left be- 
low, and continued his flight. In the pursuit the jailor 
fired in the direction of defendant ; he says that he did not 
try to hit him, and that the distance was about two hun- 
dred yards. A witness for defendant says the distance was 
about one hundred yards,-and that he thought he saw 
defendant stagger. It does not appear, however, thaf de- 
fendant was struck, nor that the shot had any effect in stop- 
ping his flight. Tlie jailor continued the pursuit, overtook 
defendant, and when in a few yards of him, says that he, 
with gun in hand and pointed in direction of defendant, 
demanded his surrender. Defendant turned on him and 
commenced firing with the pistol which he had taken. 
The jailor’s gun was empty, and he took refuge behind a’ 
tree, keeping his gun, however, leveled at defendant. The: 
defendant proceeded to walk around the tree, so as to un- 
cover the jailor’s body, and shot at him four times at a dis- 
tance of ten or fifteen paces, when the jailor finally rushed 
on him, and knocked him down with the breech of his gun, 
the defendant continuing to resist, and striking the jailor 
with the pistol, wounding him inthe knee. The same wit- 4 
ness for defendant, Nels. Hill, says that he was about one ? 
hundred yards off when the jailor came up to defendant ; 
‘‘heard what was said, and heard the jailor tell defendant 
he would kill him, and saw him level his gun on defendant 
before defendant fired.’’ This witness gives no further de- 
tails whatever. 

The jailor testified that he saw no commitment for de- 
fendant when he was placed in jail, but held him under 
the sheriff. It appeared that there was an affidavit charg- 
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ing defendant with theft of a horse, and a warrant from a 
justice for his arrest. A day or two after the attempted 
escape he was taken before a magistrate for examination 
and commitment on that charge. 

On the subject of manslaughter the jury was charged, 
“Tn order to reduce an offense from murder to manslaughter, 
it is not enough that the mind was merely agitated by passion 
arising from some provocation, but the provocation must 
have arisen at the time of the commission of the offense, 
and must have been such as would produce a degree of an- 
ger, rage, resentment, or terror in a person of ordinary 
temper, or was sufficient to render the mind incapable of 
cool reflection, but also this state of mind must have actually 
existed at the time of the commission of the offense.’’ 

The court further charged that ‘‘ The sheriff, or any other 
person acting under and by his authority, has the right to 
recapture a prisoner escaping from lawful arrest and cus- 
tody, and has the right to use such force as may be neces- 
sary to overcome any resistance that may be offered to his 
lawful authority in making such rearrest ; and under such 
circumstances the party escaping or resisting arrest cannot 
excuse himself in law for an assault made upon such oflicer, 
or person acting under his authority, on the plea of self- 
defense. 

‘* An officer, or person acting under his authority, has no 
right to take life in making an arrest, except to defend him- 
self from threatened violence made by the person being ar- 
rested ; and such officer is authorized to use such force only 
as is necessary to defend himself from the resistance 
offered.’’ 

The counsel for defendant asked the following charge, 
which was refused: ‘‘ If you believe from the testimony that 
at the time the defendant Dan James is charged to have 
committed the offense alleged in the bill of indictment, he 
was retreating from Harrington, and that Harrington had 
just immediately before that time discharged a loaded gun 
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at him, and had threatened to kill defendant if he did not 
surrender himself, and at that time pointed a gun at him, 
and that thereby defendant was put in fear of his life or 
serious bodily injury, or believed that Harrington at that 
time was about to kill or seriously injure defendant, the acts 
of defendant at that time in repelling the violence, real or im- 
minent and pending, of the said Harrington, were lawful 
acts of defense, and do not constitute an offense against the 
laws of this State, and you will acquit defendant.’’ 

We think that this charge was properly refused. Aside 
from the fact that it was objectionable in its form, and was 
in part at least a charge on the weight of the evidence, it 
was erroneous in substance, because it assumes that the de- 
fendant was without fault, had done nothing to bring 
upon himself the necessity which he would set up; and fur- 
ther, because it makes his justification depend on his belief 
that his life was in danger without reference to the reason- 
ableness of that belief. If the threat to kill was accom- 
panied with a demand for surrender, the court might well 
refuse a charge which assumed that such a threat so quali- 
fied could have reasonably led defendant to believe that the 
jailor intended to kill him whether he surrendered or not. 

‘here was then no error in refusing the charge asked, nor 
do we think the facts of the case required the court to charge 
on the law of self-defense. The evidence shows an escape 
by violence, and that the defendant, although fleeing, was 
at the same time in the attitude of or at all events prepared 
for resistance. Under the circumstances of his escape the 
officer had the right to treat him as still resisting, and to 
approach him with a gun pointed in his direction, demand- 
ing his surrender. Such an approach, with such a demand, 
is far from indicating an intention to kill on the part of the 
jailor. At the same time the defendant is so much in 
fault in bringing on himself this arrest that a failure to 
charge on the law of self-defense cannot be regarded as 
error. If indeed the defendant under the evidence could 


on 
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claim that he had evidently ceased to resist, and had evinced 
a willingness to submit to rearrest, and that notwithstand- 
ing this the jailor was attempting to take his life, he cer- 
tainly under such circumstances might defend his life, and 
the court should so have charged. But we are unable tu 
see that the evidence in any degree tends to show either a 
cessation of resistance on his part, or that the jailor at the 
time he was fired on actually or apparently designed any- 
thing more than to enforce defendant’s surrender. 

It is objected that the court did not instruct the jury as 
to what constituted lawful arrest and custody. The evi- 
dence does not appear to have required the court to give a 
charge on this point. There was a warrant for defendant 
issued on an affidavit charging him with theft of a horse, 
and there seems to be no reason to question that he was 
legally held under valid authority. 

The charge as to the presumption of intent to kill, aris- 
ing from the use of a deadly weapon in a manner likely to 
produce death, is nothing more than the application to the 
case of a rule of evidence laid down by the code. (Paschal’s 
Dig., art. 1654.) 

We are of the opinion, however. that the evidence so far 
tends to show that the defendant may have supposed that 
Harrington had unjustifiably fired upon him, and either 
attempted or endangered his life, and that whatever he did 
was whilst under the influence of resentment or passion 
arising from this provocation, as to entitle him to have the 
jury pass on this phase of the evidence under proper in- 
structions. In the case of Johnson v. The State, decided at 
the present term, it was held that a charge on the subject 
of manslaughter, similar to that given in the present case, 
was objectionable, because of its negative form, and because 
it failed to instruct the jury with sufficient fullness. The 
court, it is true, tells the jury in a subsequent part of the 
charge that the jailor, in a case like this, had no right to 
kill, except in self-defense. No application of this rule is 
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made so as to show how the offense of the defendant might 
possibly be mitigated by the provocation of an unjustifiable 
attempt on his life. If in truth the defendant reasonably 
believed that his life had just been unjustifiably attempted, 
and under the influence of passion arising from this recent 
provocation committed the assault charged, the offense 
would not be assault with intent to murder, but would be 
an aggravated assault. 

If an officer ‘‘is justified by his authority and exercises 
that authority in a legal manner, if he be resisted and in 
the course of that resistance is killed, the offense will amount 
to murder.’’ (Rose. Cr. Ev., pp.575, 685.) But where the 
officer acts without authority, or exceeds his authority and 
acts illegally, his official character does not prevent the 
defendant from claiming that he killed the officer under 
circumstances reducing the offense to manslaughter. (Id.) 

Because of this defect in the charge the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Associate Justice Reeves dissenting. | 





Lewis & McGinnis v. Harriet A. Amgs. 


1. DEED OF GIFT—WILL.—A devise by will of land which had before 


been conveyed by deed of gift properly authenticated for record, ° 


executed by the testator to the devisee, creates no presumption that 
the deed of gift had never been delivered, or that it was not consid- 
ered a valid instrument by the parties. 

2. RED RIVER MUNICIPALITY. — The municipality of Red River had no 
defined limits until 1837, though recognized by the consultation of 
1835. 

3. JURISDICTION.—When, from the uncertainty in the construction and 
execution of the laws and the facts pertaining thereto, the venue 
where jurisdiction should have been exercised over the estate of a 
decedent was in 1843 rendered uncertain, and all the parties inter- 
ested in the estate acted upon and acquiesced in the assumption of 
jurisdiction by a county court which had jurisdiction of the subject- 
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9. 


matter of estates, and jurisdiction over the particular estate was as- 
sumed by no other court at that time, such jurisdiction cannot now 
be ealled in question collaterally. 

WILL CANNOT BE ATTACKED COLLATERALLY.—A will admitted to 
probate is presumed valid, and its invalidity can only be established 
ina direct proceeding between the proper parties in interest instituted 
for that purpose. 

ADMINISTRATOR.—An administrator appointed in 1852 failed to give 
bond within twenty days after his appointment, but in giving bond 
thereafter his appointment was confirmed without objection from 
any source: Held, That in a collateral proceeding the mere irregu- 
larity of his appointment cannot be held to vitiate his acts, otherwise 
legal, he having acted for a number of vears. 


. EVIDENCE.—No portion of the transcript of the proceedings of an 


administration under which land was sold ou account of the imprac- 
ticability of partitioning without sale need be recorded in the county 
where the land is situate in order to permit the introduction of the 
transcript in evidence in a suit involving the title to the land. 


. MARRIAGE.—* Marriage deemed null in law.” the issue of which were 


legitimatized by the act of January 28, 1840, was in contemplation 
of that act a real marriage according to nature, deficient only in the 
existence of some legal impediment, or the want of compliance with 
the forms of law in contracting it; while the law relieved against 
the impediment and the want of legal forms, it did not make or at- 
tempt to make coneubinage marriage. 

MARRIAGE.—Marriages contracted in Texas prior to the revolution 
of 1836 should be regarded as mere civil contracts, and sustained 
whenever the consent of the parties and their intention to enter into 
a state of matrimony and assume its duties and obligations is clearly 
shown. 

Smith v. Smith, 1 Tex., 621, Lockhart v. White, 18 'Tex., 110, and 
Carroll v. Carroll, 20 'Tex., 731, discussed, and this ease distinguished 
from Yates v. Houston, 3 Tex., 433, and Babb v. Carroll, 21 Tex., 
765. 


10. ADMINISTRATION.—The action of a County Court in granting let- 


ters of administration upon an estate in 1845, and directing partition 
without notice to parties interested in a will which had been pro- 
bated and was on file in the same court, and which was made by the 
decedent and disposed of the estate, cannot affect the rights of the 
legatees under the will. 


11. A judgment ina proceeding for partition instituted against an ex- 


ecutor alone who at the time had no iggerest, and to which the lega- 
tees, under a will of the decedent, who were at the time known to 
petitioner, were not made parties, will not avail as constituting color 
of title under the three-years’ limitation against such legatees. 
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AppgaL from Marion. Tried below before the Hon. J. D. 
McAdoo. 

This is an action of trespass to try title, instituted in the 
District Court of Cass county on the 4th day of July, 1857, 
by appellants against appellees, to recover three sections of 
land now in Marion county, a part of the league and labor 
surveyed and patented to Robert Potter by virtue of his own 
headright certificate. 

The venue was subsequently changed to Harrison county, 
in the 6th district, by reason of the incompetency of W. 8. 
Todd, judge of the 8th district, to try said cause, and after- 
wards was changed to Marion county, in the present 7th 
district. 

Defendants’ original answer, filed October 5, 1857, was 
general demurrer and plea of not guilty; also statute of 
limitation of three, tive, and ten years, as well as long-con- 
tinued possession of fifteen years. 

Defendants, by amended answer filed March 31, 1859, 
reiterate their pleas‘of the statute of limitations, setting up 
claim to said land by virtue of patent to Robert Potter and 
under order of partition of said land, made by the Probate 
Court of Bowie county, making the transcript of the Pro- 
bate Court of Bowie county an exhibit thereto. 

On the 16th of October, 1859, plaintiffs filed an amended 
petition, in which they set out fully and specifically their 
title to said land sued for substantially as follows, viz: 

On the 8th day of February, 1842, Robert Potter by deed 
conveyed one section of said land to Mrs. Sophia A. May- 
field, the wife of James S. Mayfield; and that on the 2d 
day of March, 1842, Robert Potter died in Red River county, 
in the Republic of Texas, upon the land in controversy, leav- 
ing a last will, wherein he gave and bequeathed to said 
Mrs. Mayfield the said section above mentioned, and also 
two other sections of his said survey; and that said last will 
was on the 10th day of January, 1843, admitted to probate 
in the county of Red River, appending to said amended peti- 
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tion a transcript of proceedings in said Probate Court. And 
that afterwards Mrs. Mayfield, still being the wife of James 
8S. Mayfield, died intestate in the county of Fayette, on the 
— day of April, 1852, seized and possessed, in her sepa- 
rate right, of said three sections of land; and that she left 
surviving her, her said husband and six minor children, 
naming them; and that at the May Term, 1852, of the 
County Court of Fayette county, letters of administration 
were granted upon the estate of Mrs. Mayfield to Benjamin 
Shropshire, who qualified and administered said estate; and 
that at the December Term, 1856, of the County Court of 
Fayette county, said Shropshire was ordered to sell said 
land for partition among the heirs of Mrs. Mayfield, her 
husband having died long before that date; that, in obedi- 
ence to said order of sale, the said Shropshire, as said ad- 
ministrator, sold said land, and appellants became the pur- 
chasers thereof; that said sale was confirmed, and on the 
25th day of February, 1857, said administrator made a deed 
to said land to appellants, making said deed and a certified 
transcript of the proceedings in the County Court of Fayette 
county in said estate of Mrs. Mayfield an exhibit thereto. 

And that the said last will of Robert Potter being proved 
as aforesaid, was never in anywise set aside, nor had any 
proceeding therefor ever been instituted, and that the same 
was binding and in full force. And that one Robert W. 
Smith, the testamentary executor of said will, was, about 
the 14th day of February, 1843, appointed executor of said 
will by said Probate Court of Red River county, and ad- 
ministered said estate under said will in said Probate Court 
until about May 26, 1845, when he resigned said executor- 
ship, settled his accounts, and was discharged by said Pro- 
bate Court. 

And that said act of settlement and order of discharge 
were the last acts of administration of said estate, and that 
said administration had constantly been and was then pend- 
ing in the County Court of Red River county. 
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And that the pretended administration of said estate in 
Bowie county was void for want of jurisdiction of the Pro- 
bate Court of Bowie county of said estate, pending adminis- 
tration in Red River county. 

And that the pretended judgment of the County Court of 
Bowie county partitioning said land was null and void for 
the want of service on any and every party interested in 
said estate. 

And that the defendant, Harriet A. Ames, before her 
marriage with her co-defendant, was the wife of one Solo- 
mon ©. Page, who had, during his said marriage with the 
said Harriet, received a league and labor of land from the 
Republic of Texas. 

And that the said Harriet A. Ames was never the lawful 
wife of the said Robert Potter, and that her claims thereto 
were in fraud of the rights of petitioner. 

On the 22d of May, 1871, appellee, Harriet A. Ames, filed 
an amended answer, alleging the death of her late husband 
and co-defendant, Charles Ames, praying to defend this suit, 
and again pleading the statute of limitation of three, five, 
and ten years, alleging herself to be the surviving wife of 
Robert Potter, deceased, and that the land sued for was the 
community property of herself and the said Potter, and that 
the same was set apart to her by a decree of the County 
Court of Bowie county, and that she had held, possessed, 
cultivated, and enjoyed the same by virtue of said com- 
munity right and partition; making a transcript of the 
records of Bowie county, in said suit of petitioner, an ex- 
hibit thereto, also alleging improvements in good faith, 
giving value thereof, and praying to be allowed the value 
thereof. 

On June 1, 1872, defendant amended her answer, alleg- 
ing the deed from Robert Potter to Mrs. Mayfield to be of 
no force and effect, that the same was without considera- 
tion, and a fraud upon the rights of defendant and a cloud 
upon her title, and that there was born unto the said Potter 
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and defendant in lawful wedlock two children, naming them, 
and that she and said children were the only family of said 
Potter recognized by him in Texas, and that as the head of 
said family the land sued for was granted to the said Potter 
by the Republic of Texas; that the will of said Potter was 
in fraud of the rights of said children and defendant and in 
violation of the statute of wills then in force in the said 
republic, and therefore void; alleging outstanding title in 
the minor heirs of one of said children of the said Robert 
Potter, one of them having died in infancy and the other 
died leaving surviving him children; alleging the admin- 
istration of the estate of said Sophia A. Mayfield by said 
Shropshire to be a nullity, by reason of no service of his 
application for letters of administration on said estate, and 
his failing to give bond as such administrator in the time 
required by law; alleging further, that appellants did not 
pay the purchase-money for said land before instituting 
this suit. 

On the fourth of June, 1872, appellants filed an amended 
petition, alleging that more than four years have elapsed 
since the date of admitting said will to probate, and that no 
action had been taken in a court of competent jurisdiction 
to set aside said will, by reason whereof defendants were 
and are barred of any action to set aside said will; and, by 
way of replication to said pleas of the statute of limitation, 
alleged the coverture of Mrs. Mayfield at the date of said 
deed by said Potter to her and at the date of the death of 
said Potter, and that said disability of coverture continued 
to the date of her death, on the thirtieth day of March, 
1852; and that afterwards, about November, 1852, the said 
James §. Mayfield died, leaving surviving him the children 
of the said marriage, five minor children, whose minority 
continued until after the sale of said land to appellants by 
said Shropshire. 

On the fifth day of June, 1872, defendant filed an amended 
answer, alleging that defendant intermarried with Charles 
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Ames about the twenty-third day of August, 1842, and con- 
tinued the wife of said Charles Ames to the date of his death, 
in 1866, and reiterating her previous defenses of fraud upon 
the statute of wills, and the want of jurisdiction of the court 
of Red River county to probate said will, and the nullity of 
the administration of the estate of Mrs. Mayfield in Fayette 
county, for reasons aforesaid. 

On June 6, 1872, appellants filed an amended petition, 
setting up the statute of two years in bar of the frauds al- 
leged in defendants’ several answers and amended answers. 

On the seventh of October, 1859, appellants demurred to 
the several pleas of the statute of limitation. 

Upon the trial of the cause, April, 1872, the court over- 
ruled said demurrer and exceptions of appellants to defend- 
ants’ answers and amended answers, and a jury being 
waived, after hearing the evidence, gave judgment for ap- 
pellants for the section of land conveyed to Mrs. Mayfield 
by the deed of Robert Potter in 1842, and for all cost of 
suit ; and as to the other two sections adjudged that appel- 
lants take nothing, from which judgment both parties gave 
notice of appeal, but only the plaintiffs in the court below 
perfected the appeal. 


J. H. Rogers and A. W. O. Hicks, for appellants, in sup- 
port of the proposition that Potter could convey his head- 
right land to Mrs. Mayfield by deed, though his wife was 
living and it was to her injury, cited 15 Tex., 468; 17 
Tex., 99; 24 Tex., 444. 

2. That no one but his children could controvert his right 
to dispose by will of all his community interest, citing 10 
Tex., 87, 94; 12 Tex., 458, 459; 17 Tex., 91; 13 Tex., 
94; 14 Tex., 171. | 

3. That appellee lost the right to annul the will by suit 
after four years from its probate, citing Hart. Dig., art. 
997; 17 Tex., 30,80; 15 Tex., 288; 2 Tex., 590; 10 Tex., 
83, 94; 12 Tex., 456. 
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4. After the conveyance to Mrs. Mayfield and the probate 
of Potter’s will Mrs. Ames had neither title or color of title 
to form the basis of limitation, citing 26 Tex., 730; 27 
Tex., 248; 15 Tex., 467, 470. 

5. The partition was a nullity and cannot be made the 
basis of the statute of limitations, citing 18 Tex., 582, 
596; 23 Tex., 30, 36, 113; 32 Tex., 129. 


H, McKay, also for appellants. 


Moseley & Sparks, D. B. Culberson, and R. A. Reeves, 
for appellees, filed on December 12, 1872, their brief, con- 
tending— 

1. That Mrs. Ames acquired title to the property as con- 
sort of Robert Potter, deceased, citing 21 Tex., 765; 20 
Tex., 237; Yates v. Houston, 3 Tex., 433; Fishback v. 
Young, 19 Tex., 515; Rice v. Rice, 31 Tex., 174; Lee v. 
Smith, 18 Tex., 142; Smith v. Smith, 1 Tex., 621; Pas- 
chal’s Dig., art. 3226. 

They also contended that Potter’s will was not probated 
in the proper county ; that the County Court of Fayette 
county acted without jurisdiction, and that plaintiff's cause 
of action was barred by limitation, citing in support of the 
last proposition Paschal’s Dig., arts. 4622, 4623; Lacy v. 
Williams, 8 Tex., 183; 6 Tex., 369; and 8 Tex., 176. 


Roserts, Cuter J ustice.—The appellants, who were plain- 
tiffs below, were entitled to recover the whole of the land 
sued for, if it was shown that Robert Potter conveyed it by 
deed and by will to Mrs. Sophia A. Mayfield, that the will 
was legally probated, and plaintiffs derived the title to Mrs. 
Sophia A. Mayfield’s interest through a legal administra- 
tion of her estate, provided Mrs. Harriet A. Ames was not 
legally the wife of Robert Potter and her children by him 
legitimate children, in reference to this land, and she has 
not acquired a right to the land or a part of it by the statute 
of limitations. 
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This proposition brings into review the following ques- 
tions, to wit: 

Ist. Was there a sufficient conveyance by deed from and 
will of Robert Potter of the land in controversy to Mrs. 
Sophia A. Mayfield ? 

2d. Was the will of Robert Potter legally probated ? 

3d. Was there a legal adininistration of the estate of 
Sophia A. Mayfield, and did plaintiffs legally purchase said 
land from the administrator thereof ? 

4th. Was Mrs. Harriet A. Ames legally the wife of Rob- 
ert Potter, so as to acquire a community interest in the land 
sued for, or a homestead interest therein, and as to make 
his and her children his surviving widow and heirs in 
reference thereto ? 

5th. Did she acquire a right to the land, or any part of 
it, by the statute of limitations? 

Ist. Robert Potter, in the city of Austin, on the 8th day 
of February, 1842, executed a deed of gift to Mrs. Sophia 
A. Mayfield to a part of his headright then patented, lying 
and being on Ferry Lake, in the county of Paschal, and 
being section 12 in range 17, township 20, as known and 
marked on the map of surveys made by the authority of the 
United States, which deed was witnessed by C. Van Ness 
and K. L. Anderson. 

It was acknowledged before Joseph Lee, C. J. T. C., and 
E., notary public, on the 9th day of February, 1842, and 
recorded in the county of Cass on the Ist day of March, 
1854. 

On the 11th day of February, 1842, Robert Potter made 
his will, witnessed by M. C. Hamilton, F. Henderson, and 
N. B. Yancy, in which he devised this same section of land 
12, with section 13 and fractional section 24, on which his 
residence was situated, all being part of his headright, to 
Mrs. Sophia A. Mayfield. 

He gave in said will, to Mrs. Mary Chalmers, three sec- 
tions of his said headright. 
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He gave to Mrs. Harriet A. Page a portion of his said 
headright, being the balance of it there located, (except one 
hundred acres to her brother, John D. Moore,) together 
with some slaves, stock, and other personal property. 

He gave to John W. Crunk a negro girl; to James 8S. 
Mayfield his ‘‘ favorite horse Shakspeare ;’’ to Dr. John G. 
Chalmers the balance of his property, and appointed Col. 
Robert W. Smith his executor. This embraced all of his 
effects. There is no reference in his will to any children 
or to a wife. 

It is argued that section 12, being embraced in the will 
as well as in the deed, is evidence that the deed was nevér 
delivered or considered a valid instrument by the parties to 
it. To this it may be answered that it was acknowledged 
for record before the will was made, and that it may have 
been included in the will to make more sure the gift. But 
whatever may have been the object or fancy, it is not per- 
ceived that including it in the will would be evidence of 
itself that the deed was not a valid instrument. 

The deed and will are in proper form, and stand unim- 
peached so far as relates to their valid execution. 

2d. Was the will of Robert Potter legally probated ? 

It is contended that it was not legally probated, not from 
any objection to the manner or degree of proof of it, but be- 
cause the County Court of Red River county had no jurisdic- 
tion thereof, for the reason that Potter died at his residence 
on Ferry Lake in March, 1842, which was then a part of 
the county of Bowie, and not a part of the county of Red 
River. His residence was north of the lake sometimes called 
Soda Lake, and near the line between Texas and the United 
States, which accounts for the section surveys made before 
the dividing line between the two republics had been run. 

Red River was recognized as a municipality by the con- 
sultation in 1835, with no defined limits otherwise than by 
the remote settlements therein. - In 1837 its limits were in- 
dicated by an act of Congress, and was bounded on the north 
















Lewis v. AMES. 





Opinion of the court. 





by Red river, on the west by the Bois d’Arc, (creek that 
runs into Red river,) on the south by the Big Cypress and 
Soda Lake, and on the east by the line of the United States. 
(Paschal’s Dig., art. 293.) 

Before this petition was filed, (4th July, 1857,) the local- 
ity of Potter’s residence had been in Red River county, in 
Paschal county, (a judicial county,) in the southern divi- 
sion of Red River county, in Bowie connty, and (when the 
suit was filed) Cass county, as shown by the laws of the 
Congress and the State of Texas. 

By an act of Congress approved on the 17th day of De- 
cember, 1840, the county of Bowie was created, embracing 
the present limits of that county, and also extending it down 
south of Sulphur Fork of Red river, covering the original 
territory of Cass county, as it existed in 1857, to the Big Cy-: 
press and Soda Lake. (5 Cong., 97.) 

During the same session, and before there could have 
been any organization pursuant to said act, another act of 
Congress was approved, on the 28th of January, 1841, which 
set apart all that part of old Red River county south of the 
Sulphur Fork of Red river, under the name of Paschal, as 
a county for judicial purposes, but retaining it as a part of 
Red River county in the election of representatives in Con- 
gress. (5 Cong., 57.) 

At the January Term, 1842, of the Supreme Court these 
judicial counties, such as Paschal, of which quite a number 
had been created, were decided to be unconstitutional, upon 
the ground that a district of country could not be made a 
county for any purpose unless it was given a representative 
in Congress. (Stockton v. Montgomery, Dallam’s Dig., 
473.) 

By an act of the 5th of February, 1842, the location of 
the county seat of Paschal county was provided for. (6 
Cong., 118.) 

By a supplimental act of December, 1842, it was directed 
that the clerk of the county and probate courts of the county 
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of Red River should transmit all the papers of every des- 
cription belonging to the county of Bowie tothat county. (7 
Cong., 3.) 

At the same session, on the 16th January, 1843, a sup- 
plemental act was passed declaring Bowie county to extend 
to the Big Cypress and Soda or Ferry Lake, and directing 
that its citizens south ef Sulphur Fork should vote with 
Bowie county, in which it is styled ‘‘a new county taken 
from the county of old Red River, called Bowie county.’’ 
(7 Cong., 31.) 

This act provided for the running of the line between Red 
River and Bowie, and for the transmission of all papers and 
documents from Red River ‘‘ which belong within the ter- 
ritory of Bowie county.’’ 

By an act of the lst February, 1844, it was provided that 
all of that portion of the counties of Red River and Bowie 
should be known and styled the southern division of Red 
River county, and should vote with Red River, and the 
courts should be held at two piaces, Clarksville and Dan- 
gerfield. (8 Cong., 54; Paschal’s Dig., art. 293.) 

An act of the 29th of January, 1845, repealed the last- 
mentioned act, and provided that the clerks of the district 
and probate courts of Red River should transmit to the cor- 
responding officers of Bowie county all the papers and busi- 
ness which originated in that portion of the southern 
division of Red River county which, by that act, ‘‘ is again 
included within the limits of the said county of Bowie,’’ 
and that the process that had been made returnable to Dan- 
gerfield should be returnable to Boston, the county seat of 
Bowie county, and further, that all acts authorizing the 
holding of courts at more than one place in any county 
should be repealed. (9 Cong., 44.) 

By the act of the Legislature of the 26th of April, 1846, 
that part of Bowie county which was south of Sulphur Fork 
was made the county of Cass. (10 vol. stats., 185; Paschal’s 
Dig., art. 309.) 
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All these changes took place in about ten years, origin- 
ating in the great extent of the county of Red River origin- 
ally and the sparseness of the population in settlements 
distant from each other. The first effort’on the part of the 
Government to obviate the inconvenience of such a state of 
things which existed in many sections of the country as 
well as in Red River, was to create counties for judicial 
purposes, and that being decided early in 1842 to be uncon- 
stitutional, a resort was had to a provision for holding courts 
in different districts of the same county with the same county 
officers. That being found inconvenient, was soon aban- 
doned, and as the population increased so as to justify it, 
new counties were carved out of the old, and organized. 
The delays and failures in complying with one law would 
give time to pass another, looking to another object, and 
thereby confusion more or less is to be found in the proceed- 
ings of the public authorities. 

Robert Potter having died in March, 1842, George Gor- 
don and Charles Ames applied on the 3d day of May, 1842, 
to the chief justice of the county of Red River for letters of 
administration upon his estate, alleging that he died intes- 
tate, and that they applied at the instance of his widow. 
Letters having been granted they proceeded to administer 
the estate until the 31st day of December, 1842, when John 
G. Chalmers, by attorney Charles De Morse, presented the 
will of Robert Potter to the Probate Court of Red River 
county, which was proved by one of the witnesses, N. B. 
Yancy, and admitted to probate by an order of the court on 
10th day of January, 1843. Robert W. Smith gave bond, 
with A. H. Latimer and G. H. Bagley as sureties, and ob- 
tained a grant of letters of executorship on the 10th of Feb- 
ruary, 1843. He proceeded to administer the estate under 
the will until the 28th of May, 1845, when he resigned 
and was discharged, without the property having been dis- 
tributed according to the will. During his executorship 
his authority in that capacity was recognized by Ames, who 
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in 1842 had married Potter’s widow, as she claimed to be, 
as well as by that person herself in numerous instances. He 
turned over the property to Smith, reported to the court the 
amounts of funds that he had sea, and acknowledged his 
liability to the executor therefor. 

Mrs. Ames and her husband gave a bond and security to 
Smith for a large amount of property, a part of which had 
been willed to her, to be returned upon demand. Smith’s 
exhibits and accounts show property turned over to her 
under the will. 

On the 20th day of February, 1844, an order was entered 
showing that Robert Smith had presented a report, and that 
he was given further time—‘‘ until the next term of the court 
to be holden at Dangerfield, in the southern district of Red 
River, on the second Monday in April thereafter.’’ At the 
March Term, 1845, he was ordered to report the whole of 
his proceedings, and at the May Term, 1845, having fully 
accounted, he was discharged, after having returned a list 
of property and land papers, which was ordered to be ‘‘ filed 
for the successor of said executor,’’ showing that his resig- 
nation and discharge was not regarded, as now intended to 
be, a closing of the administration of the estate. 

These laws that have been referred to and the proceedings 
under them show, Ist, that the act creating Bowie county 
on the 17th of December, 1840, never went into effect as to 
that part of it south of Sulphur Fork, but was superseded 
by the act of 28th January, 1841, creating Paschal county 
and attaching it to Red River fox’ voting; and as that act, 
so far as to making it a separate county for judicial pur- 
poses, was about that time declared to be unconstitutional, 
its organization failed, and its territory still remained a part 
of Red River county. Hence that was the proper county 
for the administration of the estate when letters were ap- 
plied for by Gordon and Ames in May, 1842. 

The will was presented and probated on the 10th day of 
January, 1843, a few days before the act of 16th January, 
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1843, creating Bowie county, including the territory south 
of Sulphur Fork. Still it is reasonably inferred that that 
act was not carried out before it was superseded by the act 
of the 1st of February, 1844, creating the southern district 
of Red River, the courts in which were to be held at Dan- 
gerfield, thus legalizing the retention of the business per- 
taining to that district in the courts of Red River. And 
this is further confirmed by the act of the 29th of January, 
1845, which again includes this territory in the county of 
Bowie, and directs the transfer of the papers and documents 
to Bowie county. When the probate was made the County 
Court of Red River certainly had jurisdiction, and the bond 
being given by Smith, and an order made to issue to him 
letters of executorship afterwards, to wit, on the 14th of 
February, 1843, could not affect the legality of the probate 
of the will on the 10th of January, 1843. 

From some cause or other this act of the 29th of January, 
1843, requiring the District and County Courts and county 
surveyor of Red River county ‘‘ to transmit all the documents 
and papers of every description which belong within the ter- 
ritories of Bowie and Lamar to their respective counties,”’ 
was never carried into effect until the act of the Ist of Feb- 
ruary, 1844, which retained them in Red River county, and 
provided for the disposition of the business relating to them 
in the southern district of Red River county at Dangerfield, 
and, as we may presume, this act was not carried out by 
transmitting the documents and papers to an office in Dan- 
gerfield until the final act of the 29th of January, 1845, 
which recognized the business belonging to this territory as 
being properly in Red River to be transacted at Danger- 
field, and directed its transfer to Bowie county, in which 
act it is provided that ‘“‘ that portion of the southern divi- 
sion of Red River county is by this act again included within 
the limits of the said county of Bowie,’’ and prohibits the 
holding of courts in more than one place in any county. It 
is to be observed that in none of these acts was there pro- 
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vided any compensation to the officers for the large amount 
of work necessary to carry them into effect by transmitting 
the documents and papers of every description, and this, in 
part, may account for the delays and failures which produced 
so much confusion and change, as exhibited in the acts of 
Congress of that period, in relation to the judicial proceed- 
ings pertaining to that portion of Red River county. The 
last-recited act settled the matter. For in pursuance of it 
Charles Ames was appointed ‘‘administrator of Robert 
Potter, deceased,’’ by an order of the County Court of Bowie 
county, at the October Term, 1845, gave bond on the 24th 
of November, 1845, which on the same day was filed by the 
clerk of said court, as shown by his file entry thereon, the 
‘‘documents and papers’’ referred to in the law being the 
record, entries, proceedings, and papers of the County Court 
of Red River county relating to the administration of Gor- 
don and Ames, and to the executorship of Robert W. Smith, 
including the will and its probate. 

The reference to these various laws and the proceedings 
under them that has been made, show (2d) that notwith- 
standing the confusion and uncertainty as to the county in 
which the judicial proceedings should have been instituted 
and carried on in the estate of Robert Potter, the parties 
most interested therein, and especially Mrs. Ames and her 
husband, Charles Ames, by acts and acquiescence, under a 
full knewledge of it, recognized Red River county as the 
proper venue for the administration and executorship of the 
estate from the time of Potter’s death in March, 1842, to 
Smith’s resignation as executor, and his discharge on the 
28th day of May, 1845. 

It must be considered that the County Court of Red River 
county, as a court, had jurisdiction of the subject-matter of 
estates, and if, from the uncertainty in the construction and 
execution of the laws, and the facts pertaining thereto, the 
place or venue where such jurisdiction should be exercised 
was rendered uncertain, and all of the parties interested in 
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the estate acted upon and acquiesced in the assumption of 
jurisdiction, it being assumed in no other place during that 
period, it is not perceived upon what principle the jurisdic- 
tion can now be called in question collaterally, so as to treat 
the acts of said court, done thus in good faith, as nullities. 


(Burdett v. Silsbee, 15 Tex., 615; Grande v. Herrera, 15 


Tex., 536; Green v. Rugely, 23 Tex., 550.) 

There has never been any proceeding instituted to im- 
peach the validity of the will or its probate, and therefore 
it must be regarded as a valid will, (more than four years 
having elapsed since its probate, ) and disposes of the proper- 
ty of which Potter died possessed. (Paschal v. Acklin, 27 
Tex., 196.) 

The administration of Ames taken out in Bowie county 
cannot affect its validity thus established by simply disre- 
garding it. It was disregarded with a full knowledge of 
its probate and of the action of Smith under it, as evidenced 
by the papers and proceedings from the County Court of 
Red River then filed in the County Court of Bowie county. 
This isin no respects on principle similar to the case of Lov- 
ering v. McKinney and Williams, wherein it was held that 
administration taken out in Matagorda county, while an ad- 
ministration of the same estate was legally pending in Shelby 
county, was null and void. (7 Tex., 524.) 

It is to be remarked that in that case the question arose 
upon a plea of ne unques executor, and not collaterally. 

3d. Was there a legal administration of the estate of 
Sophia A. Mayfield, and did plaintiffs legally purchase said 
land from the administrator thereof? 

It is contended, as shown in the bill of exceptions to the 
evidence, that the letters of administration granted to 
Benjamin Shropshire on the 7th day of May, 1852, by the 
County Court of Fayette county, were illegal and void, and 
that his acts as administrator of said estate, including the 
purchase of the land by plaintiffs at said administrator's 
sale, as evidenced by deed of the 25th of February, 1857, 
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were null and void, because letters of administration were 
granted without ten days’ notice of his application therefor, 
only seven days intervening between the filing of the appli- 
cation and the appointment, and because he failed to give 
a bond and qualify within twenty days after his appoint- 
ment. 

It is not perceived that the first ground taken is borne 
out by the record. The application of Shropshire is not 
dated, nor does it appear to have been filed as of any date 
named. The order of the court recites that legal notice had 
been given, and the contrary does not appear in the record. 
This order of appointment is made on the 31st of March, 
1852. His bond was filed on the 7th of May, 1852; 
whereupon his appointment was confirmed, and letters or- 
dered to be issued to him by the court; after which he 
entered upon the administration of the estate by obtaining 
orders, rendering exhibits and accounts, and selling prop- 
erty in the regular course of administration for five years or 
more, during which time the order was obtained to sell the 
land sued for in this action to effect partition, and sale 
thereof was duly confirmed. 

His not giving bond within the twenty days might have 
enabled the court to have vacated his conditional appoint- 
ment that had been entered, but not having done it, and 
having confirmed his appointment upon the bond being 
filed, and. he having acted under it for years without cbjec- 
tion from any person, and under the direction of the court, 
the mere irregularity in his appointment cannot be held to 
vitiate his acts otherwise legal. (Paschal’s Dig., art. 1294; 
Poor v. Boyce, 12 Tex., 440.) 

Another objection to the transcript of the proceedings from 
Fayette county, contained in the bill of exceptions, was, 
that the order of the court for the partition of the estate of 
Sophia A. Mayfield was not recorded in Cass county, and 
being a muniment in plaintiff’s title, was not admissible 
in evidence, because it was not so recorded. This refers to 
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the law requiring an order or a decree of partition to be re- 
corded in the county where the land is situated to render it 
admissible in evidence. (Paschal’s Dig., art. 4710.) In 
this case there was no order or decree of partition of the 
land between the heirs of Mrs. Mayfield, in the sense of 
said law, there being in fact no partition of the land, but a 
sale of it by the administrator on account of the reported 
impracticability of making a partition. This objection to 
the evidence was therefore not tenable. 

4th. Was Mrs. Harriet A. Ames legally the wife of Robert 
Potter, so as to acquire a community interest in the land 
sued for, or a homestead interest therein, and to make his 
and her children capable of being his heirs in reference 
thereto ? 

The evidence shows that Potter and Mrs. Ames met for 
the first time after the declaration of the independence of 
Texas in 1836. He had two children in North Carolina, 
and no wife, (his wife having before that time been divorced 
from him.) Mrs. Ames had a husband, Solomon Page, 
with whom she had lived more than a year before that time 
in Texas. Solomon Page obtained a headright for a league 
and labor of land as the head of a family, and in 1840 was 
divorced from his wife, Harriet A., and continued for ten 
years afterwards to live in Texas. 

In September, 1836, as testified to by Mrs. Harriet A. 
Page, she and Potter were married by bond, which has been 
lost. It was proved that they lived together in the same 
house after the manner of husband and wife before and after 
that time and up to the time of his death in March, 1842. 
They had two children living at the time of his death. 
They were never married otherwise than by bond, as above 
stated, according to her own evidence. 

Thus the facts involved in the question of marriage and 
its legality are plain. There was also evidence of mutual 
recognition and common repute, of which there is an im- 


mense amount, pro and con, in the record—some of it 
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tending to show that they did not recognize each other as 
husband and wife, although they lived together and slept 
together; some of it tended to show that they did recog- 
nize each other as husband and wife. There was evidence 
tending to show that she heard and believed that her hus- 
band, Page, was dead shortly after she met Potter. Other 
evidence tended to show that after she was taken under 
Potter’s protection her husband visited her for the purpose 
of procuring her return home, and she states that she was 
afterwards informed of his application for a divorce from 
her. 

During the dominion of Spain and Mexico over this coun- 
try the opinion was entertained by the settlers from the 
North American States that marriage could not be legal 
unless the rites of matrimony were celebrated by a Catholic 
priest. So strong and prevalent was this opinion that many 
of such persons, who had long been married before their 
emigration, were married again here by a priest, for the 
purpose of the better security of their citizenship and as a 
merit in the acquisition of lands. It is part of the history 
of Eastern Texas that Father Maldoun, an Irishman and 
priest, made himself agreeably useful in this business. 
Most of those settlers were Protestants, in education at 
least, and had a prejudice against being married by a Cath- 
olic priest when marriages were sought to be contracted 
here by single persons; and if it had been agreeable there 
were priests to be found only at a few towns, at a remote 
distance from many of the settlements of the Americans, as 
the early settlers were called. Under these circumstances 
many marriages were contracted by bond, entered into to 
bind the consciences of the parties, though deemed null in 
law. (See form of bond in the case of Sapp v. Newsom, 27 
Tex., 538.) Others were married by Protestant ministers, 
with or without bond. Texas being then and afterwards a 
place of refuge for unfortunates, persons came here and 
lived as husband and wife, leaving behind a living husband 
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or wife; and persons lived here together as husband and 
wife having in this country a living husband or wife. Such 
persons sometimes entered into bonds as a means of fixing 
their relation in this country. There were also persons 
living together under agreements, whether written or un- 
written, to terminate at the pleasure of either party, which, 
however, it is believed were not as frequent in this country 
as it was said to be in portions of Louisiana, with which 
Eastern Texas had much communication in those early days 
of its history. 

Society in this country was not sufficiently organized (the 
mass of people being sparsely scattered over the country and 
strangers to each other upon coming here) to frown upon 
these irregularities in reference to the marriage state, as 
might have been done in older countries. 

In order to properly construe and understand the evidence 
of recognition and common repute, as well as the acts of the 
parties, as tending to establish the relation of a man and a 
woman who lived together, we must cast our minds back to 
the contemplation, as well as we now can, of their true im- 
port in the state of society as it then existed. 

The character and relative condition of the parties must 
also be taken into consideration in interpreting their con- 
duct towards each other, and this would apply to all states 
of society, whether in Europe or America, when any doubt 
is cast upon the relation of the parties claimed to be hus- 
band and wife, or the contrary. 

These marriages in Texas, deemed null in law, were of 
such pressing consideration and consequence as to demand 
the attention of the Anglo-Americans even in the very first 
initiatory stage of their assumption of superior power in 
Texas. By an ordinance of the consultation of the 16th of 
January, 1836, bond marriages previously contracted were 
legalized, and officers were named who were given the right 
to solemnize the rites of matrimony thereafter. (Hart. Dig., 
art. 2435.) And again, after the Republic of Texas was fully 
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organized and established as an independent government, 
on the 5th of June, 1837, the Congress passed a law legal- 
izing all bond marriages contracted previous to that time, 
and legitimatized the children of such marriages; ‘‘ pro- 
vided, however, that such marriages shall be celebrated 
within six months from the passage of this law; and pro- 
vided further, that no legal bar exists to such marriage.’’ 
(Hart. Dig., art. 2438.) 

Laws concerning polygamy were passed December 21, 
1836, June 5, 1837, and December 18, 1837, which rendered 
a person in Mrs. Page’s condition, under the facts as shown 
in the record, guilty of an offense up to the time of Page’s 
divorce on the 11th day of May, 1840. (Hart. Dig., arts. 
2706-2708.) 

Up to this last date there was a legal impediment to her 
marriage with Potter, and therefore it was void. She re- 
buts the presumption of a legal marriage having been cele- 

~brated in fact after that time by her own evidence, wherein 
she states that she and Potter were never married otherwise 
than by bond. It was found, it may be presumed, that 
there were cases that the laws had not adequately pro- 
vided relief for, and consequently on the 5th of February, 
1841, another law was passed, which is as follows, to wit: 
‘That whereas many persons heretofore, previous to an 
act approved June the fifth, eighteen hundred and thirty- 
seven, regulating marriages and for other purposes, had, 
for the want of some person legally qualified to celebrate 
the rites of matrimony, resorted to the practice of marrying 
by bond, and others have been married by various officers 
of justice not authorized to celebrate such marriages, and 
whereas public policy and the interest of families require a 
legislative action on the subject: therefore all such mar- 
riages are declared legal and valid to all intents and pur- 
poses, and the issue of such persons are declared legitimate 
children, and capable of inheritance.’’ (Hart. Dig., art. 
2448.) By a previous law of 28th February, 1840, to reg- 
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ulate the descent and distribution of intestates’ estates, it 
was provided that ‘‘the issues also in marriages deemed 
null in law shall nevertheless-be legitimate.’’ 

It is contended by counsel for appellants that this law of 
1840 and 1841 should be understood to apply to such mar- 
riages by bond alone as was made when there was no legal 
impediment, and to be efficient for relief in such cases 
whether the parties had, in pursuance to the former law, 
got married legally in six months or not. So limited a 
construction may be doubted, as there were families here, 
as shown by cases in our reports, that continued to live 
many years, accumulating property and having children, 
when a former husband or wife was still living here or else- 
where, and it was the policy of the government to recognize 
the family here as entitled to the property which they had 
aided to accumulate. (Carroll v. Carroll, 20 Tex., 742, 
746.) But if we give these laws the broadest scope of con- 
struction in reference to the marriages under bond as healing 
acts, they cannot be held to have created a marriage against 
the consent of the parties which was never intended by 
them or either of them. A marriage is a mutual agreement 
of aman and woman to live together in the relation and un- 
der the duties of husband and wife, sharing each other’s fate 
or fortune for weal or woe until parted by death, which, in 
organized society, is subject to certain impediments, and 
legalized by compliance with certain forms of law. The 
relation itself is natural; the prescribed impediments and 
the forms of laws for its legal consummation are artificial, 
being the work of government. What was known as and 
called ‘‘ marriages null in law’’ was a real marriage accord- 
ing to nature, and so intended by the parties, deficient 
only by the existence of some legal impediment or the 
want of compliance with the forms of law in contracting it. 
Our laws relieved against the impediment and the want of 
legal forms, but did not make an attempt to make concu- 
binage marriage. The true question then in this case is, 








342 Lewis v. AMES. (Tyler Term, 





Opinion of the court. 





the impediment and the forms of law being relieved against, 
did this natural relation of marriage exist in good faith 
between Potter and Mrs. Page during the time they lived 
together, from September (when she says they entered into 
bond) until Potter’s death in March, 1842, nearly six years, 
or was their living together a merely conventional arrange- 
ment for illicit intercourse and mutual assistance in living, 
she being the willing mistress and he the protecting para- 
mour?—as it is evident their association and relation com- 
menced in Galveston in the spring of 1836, and continued 
in Shelby county, (afterwards Harrison,) in Texas, up to 
September of that year. 

In the case of Sapp v. Newson the following language 
is used in relation to this subject, which, it is believed, an- 
nounces the correct rule in reference to bond-marriages of 
the early times in Texas, to wit: ‘‘ We think it the duty of 
the courts, upon the highest considerations of public policy, 
that the marriages contracted in those times should be re- 
garded as mere civil contracts, and should be sustained as 
valid whenever the consent of the parties and the intention 
to enter into the state of matrimony, and to assume its 
duties and obligations,’’ is clearly shown. (27 Tex., 540.) 

Is such a marriage in good faith shown clearly by the 
evidence in this case? Without discussing the evidence 
minutely, it is proper to consider that the terms of the 
alleged bond are not specified, or it spoken of as ever having 
been seen or heard of but by the defendant, who is contra- 
dicted in many other respects by numerous witnesses ; that 
the evidence of recognition and common repute to establish 
a marriage is conflicting, and more easily reconcilable 
against than for it, when viewed in the light of the attend- 
ant circumstances and the history of the times; that she, a 
married woman with two children, having a father for a 
protector, in the absence of her husband, who was in the. 
army under General Houston, should submit to the protec- 
tion of Colonel Potter in an illicit association with him, and 
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thus go off with him into a remote part of the country ; that 
Colonel Potter, as shown by the evidence, had been a mid- 
shipman in the navy of the United States, had suffered im- 
prisonment for more than two years in the State of North 
Carolina for the commission of an offense of an extraordinary 
character against two persons, which, throughout the whole 
Southern States, made him notorious and gave to the newly- 
coined word ‘‘ Potterizing’’ a terrible significance ; his wife 
had been divorced from him on account of his said offenses 
and his treatment of her; he had come to Texas, engaged 
actively in its struggle for independence, and was appointed 
Secretary of the Navy, and while in command took her on 
board of his ship; his protestation to his old acquaintances 
that he never would marry any woman; their failure to 
marry after Page’s divorce removed all obstacle; his nam- 
ing her in his will as Mrs. Harriet A. Page, and giving her 
a portion of his property by that name; her acquiescence 
in the probate of his will, and her recognition of Smith’s 
executorship, which treated her as Mrs. Harriet A. Page, 
and not as Mrs. Potter; when all these things, with many 
others tending to the same conclusion, are maturely consid- 
ered, it can hardly be held that it has been clearly shown 
that a real marriage in good faith has been established, as 
the facts appear in the record. 

It is contended that she was informed and believed that 
her husband, Solomon Page, was dead when she entered 
into bond-marriage with Potter, and that, as to her and her 
children, that fact fixes the legitimacy of their relation as 
wife and heirs of Potter, whatever he may have designed as 
to their relation. A case might occur, under the rules of 
law decided by this court, where a marriage took place in 
this country, and the husband had a wife living, of which 
the woman that he last married was ignorant, and remained 
so until his death, and she and her children be held to 
be, as to the effects here, the lawful wife and heirs. (Smith 
v. Smith, 1 Tex., 621; Carroll v. Carroll, 20 Tex., 731.) 
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So where a woman, who had separated from her husband 
who had not been heard of for five years, married another 
man, in the absence of actual proof that the former husband 
was alive, the presumption of innocence on her part will 
outweigh that of the continuance of his life, and she was 
held to be the lawful wife of the man last married. (Lock- 
hart v. White, 18 Tex., 110.) All such cases contemplate 
a real marriage, except some legal impediment or want of 
the forms of law which have been relieved against by our 
law. In this case it was not shown that she had heard that 
her husband was dead when the illicit intercourse first com- 
menced, and it is shown that she and Potter knew that Page 
was alive and suing for a divorce, which was obtained in 
1840, and with that knowledge they did not change their 
relation, as it previously existed, while Potter lived, either 
by separating when they found they were living together 
illegally, and then even criminally, or by a legal marriage 
after the divorce was procured in 1840, and the legal im- 
pediment was thereby removed. The laws of the Republic 
before that time had furnished officers in every county with 


ample authority to solemnize the rites of matrimony, and 
this opportunity existed for nearly two years before Potter’s 


death, and still they lived together as they had done from 
the first. 


If is contended, also, that she is entitled to a community 
interest in this property, it being part of the headright of 


Robert Potter, because she and her children constituted the 
family by which he was enabled to get a headright of a 
league and labor of land as the head of a family, instead of 
_ a third of a league as a single man. 

The evidence fails also to support this claim. Potter is 
shown to have had two children then alive in North Caro- 
lina, and West, a witness, proves that it was by that family 
that Potter claimed and obtained the original certificate 
from the land board, and that was not inconsistent with 
the practice, which has since been sanctioned by judicial 
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authority. (Russell’s Heirs v. Randolph, 11 Tex., 460; 
Republic v. Young, Dallam, 464.) That is confirmed by 
the charge of Judge Hansford, on the trial in the District 
Court, establishing the certificate of Potter, (because it had 
not been reported as a valid headright for patenting,) by 
his telling the jury that proof that a citizen was the head 
of a family at the date of the declaration of independence 
raises no presumption that the citizen’s family was in Ohio, 
Pennsylvania, Virginia, or North Carolina at such period. 
The evidence of Judge Amos Morrill, in reference to that 
trial, is rather a conclusion of what he thought must have 
taken place than a statement of facts professed to be recol- 
lected or known. Indeed it is not shown that Potter had 
ever seen Mrs. Page on the 2d of March, 1836, and there is 
nothing in the record to induce the belief that he had any 
reference to her and her children when he swore, as he had 
to do, that he was the head of a family in applying for his. 
headright certificate, or that at the trial in the District 
Court of Red River county, to establish the same, he sought 


to maintain his claim by imposing upon the court and jur¥ 
such a falsehood. . 
This case does not come within the principles announced 


in the cases of Yates v. Houston, 3 Tex., 433, and Babb v. 


Carroll, 21 Tex., 765, where the wife in Texas was the 


family that caused the increased quantity of land to be ob- 
tained, and was therefore held as having the better right 


against the children of the first wife, the legal one, left in 
Ohio, and who never came to Texas. 

The question of marriage, in its different aspects, has 
been examined at length somewhat, not so much in refer- 
ence to the rights which a valid or legalized marriage would 
have conferred upon Mrs. Ames and her children by Potter 
as lawful widow and heirs, as in reference to her rights 
under the statute of limitations, which will hereafter be 
briefly considered. 

Though the will may have been in derogation of the 








346 Lewis v. AMES. (Tyler Term, 





Opinion of the court. 





rights of the wife and of her children as his forced heirs, 
the will having been probated and standing for eighteen 
years unimpeached and in full operation as a valid dispo- 
sition of the community property of which he died pos- 
sessed, she cannot set up aclaim adverse to it, either for 
herself as surviving widow, or for her children as forced 
heirs. (Anderson v. Stewart, 15 Tex., 285; Paschal v. 
Acklin, 27 Tex., 173.) 

The will professed to convey all of Potter’s property, 
without mentioning her as his wife or her children as his 
also; and being probated, it disposed of the property in 
controversy that had not been previously conveyed to her 
by deed, which must be respected as legal until the will or 
the probate of it is set aside by a direct proceeding for that 
purpose, and not collaterally, as here attempted. 

The action of the County Court in Bowie county, in grant- 
ing letters of administration upon Potter’s estate in 1845, 
and afterwards in directing a partition without any notice 
to parties interested, ignoring and disregarding the provis- 
ions of the will, cannot be held in any degree to affect Mrs. 
Mayfield’s right to the property under the will. She was 
no party to that partition. It was made in utter disregard 
of the probated will and of the proceedings of Smith, as 
executor under it, without any proceeding to attack any of 
them, and when those proceedings were filed in the County 
Court of Bowie county, on the very day that an order was 
made that letters of administration of Potter’s estate should 
issue to Charles Ames, and had been transmitted there from 
the County Court of Red River in pursuance of a statute 
requiring it, on account of having given to Bowie County 
Court jurisdiction of estates that pertained to what was 
previously known as a portion of the southern division of 
Red River county and previously as part of Paschal county. 
There is no law, precedent, or authority known that would 
justify such a conclusion. It might also be difficult to find 
authority directly in point against it, for the reason that it 
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- 
may be that such a proceeding, so devoid of legal authority, 
was never attempted to be carried out, as was done in this 
case. Whatever effect it might have in settling the re- 
spective rights of Mrs. Ames and her son John, suppos- 
ing they had any in this property, it was not a proceed- 
ing to set aside the will or its probate so as to affect 
the rights of Mrs. Mayfield (who was then alive) secured 
by the will probated, and standing in full force in 1847 
when the partition was ordered by the County Court of 
Bowie county, and to which she was not made a party or 
otherwise legally notified of. 

5th. Did Mrs. Harriet A. Ames acquire a right to this 
land, or any part of it, by the statute of limitations of 
three, five, or ten years? 

The main facts in relation to that question are, that she 
has remained in possession of Potter’s residence and farm, 
situated on the land in controversy, from the time of his 
death up to the date of the institution of this suit. The 
administrators, Ames and Gordon, in 1842, returned an in- 
ventory, in which this land was returned as community 
property. She states that she told the executor, Smith, 
when he came to have the property appraised, that she 
claimed half the land; and her son, William Ames, testi- 
fied that he was twenty-seven years of age, and that his 
mother had claimed the place where she lived as long as he 
could recollect. Mrs. Mayfield remained a feme covert until 
her death, in the spring of 1852, and this suit was brought 
in less than ten years thereafter, to wit, on the 4th of July, 
1857. The order of the County Court of Bowie county at the 
July Term, 1847, directing the partition previously ordered, 
together with her petition therefor, to be recorded and filed, 
was recorded in the county of Cass, where the land lay, on the 
28th of February, 1853, and the order of Cass County Court, 
at the May Term, 1853, confirming the said partition nunc 
pro tunc, (then for the July Term, 1847,) does not appear 
to have been recorded in Cass county at all, otherwise than 
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in the County Court proceedings. If this order of partition, 
made as it was, could be held to stand in place of a deed, it 
was recorded less than five years from the date of the bring- 
ing of this suit. 

This brings us to the consideration of what is deemed the 
main and important question on the statute of limitations 
of three years, under title or color of title, claimed to be sup- 
ported by the legal effect of this order of partition that has 
been referred to. This claim of right is not based upon 
her being shown to have been Potter’s lawful wife by other 
evidence, but upon her being conclusively made to have 
been his lawful wife, as to the property set apart for her as 
his surviving widow by a decree of a court of competent 
jurisdiction, which has not been appealed from or otherwise 
set aside, which it is contended would give. her at least 
color of title sufficient, with her adverse possession, to main- 
tain her right to the land so set apart to her under the three 
years. 

This rests on the principle that she was adjudged to be 
entitled to the land set apart to her as his widow, the fact 
that she was his wife being a part of the adjudication. No 
reason is shown in the record why such an order should 
have been made in Bowie county at the May Term, 1847, 
when Cass county, including the subject-matter of this ad- 
ministration, was created more than a year before the first 
order by an act of the 25th of April, 1846. (Paschal’s 
Dig., art. 309.) The petition of Mrs. Ames, joined by her . 
husband, Charles Ames, seeks, as the widow of Robert Pot- 
ter, to have her community interest in his headright league 
of land set apart to her as her distributive share thereof, 
and ‘‘prays that Robert W. Smith, who is the only person 
interested in said estate as executor of the last will and tes- 
tament of the said decedent, be summoned to appear at the 
next term of the Probate Court for said county of Bowie to 
show cause, if any he have, why a writ of partition to be 
directed to certain commissioners to be appointed by your 
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honor should not issue; also that your honor will decreea . 
partition of said estate, and that her distributive share of 
said estate be set off and assigned to her.’’ This appears 
to have been filed 22d of May, 1847, and at the May Term, 
1847, (the day not stated,) the following judgment entry 
was made, which, however, is only found in this record 
writ, issued to the commissioners, to wit: 
‘¢ HARRIET AMES AND CHARLES AMES 
vs. 

Ropert W. Smiru. . 

‘‘This case coming on this day upon the bill exhibited 
by the plaintiff, and the defendant having made no answer, 
it is adjudged, ordered, and decreed by the court that a par- 
tition be made of said estate in accordance with the prayer 
of the petitioners, and that the clerk issue a writ of partition 
directed to Stephen Peters, William Browning, and J. H. 
McRunnels, who are appointed commissioners to divide said 
estate and make due return to this court of their acts and 
proceedings in this behalf.”’ 

The commissioners made a return that they had set apart 
one-half of the land, including the homestead, to her, and 
the other half to her son, John Potter, who had not been 
mentioned before, either in the petition or order. At the 
July Term, 1847, it was ordered that ‘‘the report of parti- 
tion of the estate of Robert Potter, deceased, be recorded 
and filed.’’ 

On the 30th of May, 1853, Mrs. Ames and her husband 
filed a petition to the County Court of Cass county, stating 
that at the May Term, 1847, an order was made for the par- 
tition of the community property of the said Harriet, the 
widow of Robert Potter, deceased, and the said Robert, and 
that the report of the commissioners was confirmed but 
neglected to be entered, and praying for a judgment of 
affirmance nunc pro tunc. This was done as requested, by a 
judgment entered at the May Term, 1853. There were no 
parties cited, and none appeared. 
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The partition only extended to the league of land, though 
her petition stated that there was other community property. 

The original petition for partition in its terms seems to 
be founded upon the probate law of 1840, sec. 37, authoriz- 
ing any one entitled to a distributive share of an estate to 
apply to the court for partition. This statute required ser- 
vice on interested parties, calling them defendants, and pro- 
viding that if they did not appear when cited by personal 
service or publication, guardians ad litem should be ap- 
pointed for them. (Hart. Dig., arts. 1031, 1033.) This 
power was taken from the court by a repeal of the law and 
the enactment of a law in 1846, which provided ‘‘ that after 
the payment of debts and expenses, and after due notice 
given, as provided in the 17th section of this act, of the 
distribution of the estate, the same shall be distributed, 
under the direction of the judge, to the parties legally en- 
titled thereto.’’ The notice required in the 17th section 
was, ‘‘citation shall issue and be personally served on the 
heirs and legatees, and if minors, on their representatives, 
and on the occupants of the land living in the county.’’ 
(Hart. Dig., arts. 1099, 1106, 1108.) 

When this application for partition was made, Robert 
Potter’s will, the probate of it, and all the proceedings re- 
lating to Robert W. Smith’s executorship, including his 
resignation and discharge, were and had been filed in the 
County Court of Bowie county, from the 24th of November, 
1845, as shown by the file-entries on the records in this 
case, by which it is obvious that the devisees and legatees 
were well known ; and it also affirmatively appears that no 
citation was sought, except against Smith, who had no in- 
terest whatever, which appeared from the records of the 
court. The entry of the judgment, in its terms, shows that 
it was a proceeding against him and him alone, and that it 
was not an adjudication of her rights as surviving widow as 
against the devisees and legatees named in Potter’s will, 
and did not, therefore, bind or conclude them. 

















1875. ] Biesy v. Crty or TYLER. 351 





Statement of the case. 





She cannot, therefore, derive any aid from it in making 
out a title or color of title under the three years’ limitation 
in this suit. (Lockhart v. White, 18 Tex., 111.) 

There are many subjects incidently involved that have 
not been referred to. The exceptions to the answers have 
not been discussed. It may be said that if the facts, and 
those only, of each distinct defense had been distinctly and 
separately presented in the answer, instead of an oft-re- 
peated running history of events, embracing facts applicable 
to several defenses, the case might be tried with much more 
certainty of arriving at correct results, especially in a case 
requiring, as this does, nearly four hundred pages of writ- 
ing to contain the pleadings, evidence, exceptions, and 
judgment. 

The points discussed are sufficient, with the views pre- 
sented on them, to determine the case, and to hold that the 
judgment of the court below is erroneous. 


REVERSED AND REMANDED. 


[Associate Justices Moorz and Reevss did not sit in this 
case. } 





Eien Biepy anp Gus Harris v. Crry or Trier. 


JURISDICTION OF MAYORS.—The Constitution of 1869 provides for only 
five justices of the peace in each county, and makes no reference to 
a mayor, and since its adoption a mayor of a city is not ez officioa 
justice of the peace, and his authority is limited to such grant of power 
as may be contained in the charter of incorporation under which he 
acts, and to such laws as may relate to him as mayor, and not asa 
justice of the peace. 


Habeas Corpus.—The relators, Bigby and Harris, com- 
plained of illegal arrest and detention under a capias issued 
by the mayor of the city of Tyler, charging them with keep- 
ing a house of public prostitution in the city of Tyler. 
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The city marshal, in his return, set up proceedings insti- 
tuted before the mayor of the city of Tyler, and a capias 
by him issued, under which the marshal held the relators 
in custody. 


No briefs filed. 


Roserts, Cuter Justice.—The prisoners have been tried 
and convicted before the mayor of the city of Tyler for an 
offense prescribed by the code, to wit, for keeping a house 
for public prostitution, fined fifty dollars each and costs, 
and ordered ‘‘ to remain in the hands of the city marshal 
until the fine and costs are paid.’’ Their discharge is asked 
upon the ground that the judgment of conviction for said 
offense is a nullity. 

It is proposed to do but little more than to state our con- 
clusions. 

The fine imposed under the city ordinance for this offense 
is an amount not exceeding one hundred dollars. 

The Code of Criminal Procedure made mayors of cities 
magistrates, and formerly they exercised the powers of jus- 
tices of the peace in the trial of criminal offenses. (Paschal’s 
Dig., arts. 2519, 2532.) 

By the code originally they were expressly given juris- 
diction to try cases of vagrants and disorderly persons. 
(Paschal’s Dig., art. 2528.) 

An amendment of the code places the penalty above the 
jurisdiction of a justice of the peace for a final trial, the fine 
being not less than one and not more than five hundred 
dollars. (Paschal’s Dig., art. 2029.) 

The Constitution of 1869 provides for only five justices of 
the peace in each county, and makes no reference to a mayor. 
This court has held that a mayor of a city, since the adop- 
tion of that Constitution, is not a justice of the peace, and 
that his authority is limited to such grant of power as may 
be contained in the charter of incorporation under which he 
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acts, and to such laws as may relate to him as mayor and 
not as a justice of the peace, as was formerly the case. 

We find in the act of incorporation of the city of Tyler 
no authority granted to the mayor to try this offense and 
render a final judgment, as was done in this case. It isa 
case properly cognizable by the Criminal Court of the city 
of Tyler, and the defendants may be proceeded against as 
in any other case of which that court has jurisdiction. 

The prisoners must therefore be discharged and judgment 
entered accordingly. 

. RELATORS DISCHARGED. 





Wru.1aM Hosss v. Tus Strats. 


1. INDICTMENT.—The joinder in one indictment of the charges of theft 
and burglary is not a ground for arrest of judgment upon such in- 
dictment on a conviction for burglary. 

2. BURGLARY.—The increased punishment fixed by the statute for 
the use of violence in effecting the crime of burglary, is attached to 
the use of actual force directed to effecting an entrance or toward 
some person, and such violence must be alleged to sustain a verdict 
for the increased punishment. 

3. SAME—CHARGE OF COURT.—In an indictment for burglary, in which 
there was no allegation of force, it is error to instruct the jury that 
if the defendant *‘ effected the entry by force ’’ the increased punish- 
ment could be assessed. 

4. BILL OF EXCEPTIONS.—Without a bill of exceptions the action of a 
court in refusing a motion to change the venue will not be considered. 


AppgaL from Wood. ‘Tried below before the Hon. Z. 
Norton. 


D. W. Crow, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Govutp, Assocrate Justice.—Under our statute the pun- 
ishment of burglary varies with the character of the house, 
23 
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the degree of force used, and the circumstances of the case. 
‘‘When the house entered is not a dwelling-house,’’ the 
punishment is confinement in the penitentiary not less than 
two nor more than five years ; but if it be a dwelling-house, 
the term is not less than three nor more than ten years. 
(Paschal’s Dig., art. 2366.) If after entry the offense of 
theft be committed, the punishment is not less than two nor 
more than seven years in the penitentiary. (Paschal’s Dig., 
art. 2369.) Article 2367 reads: ‘‘ If the entry into a house 
be effected by force, the punishment for the offense shall be in- 
creased to not more than double the punishment which would 
otherwise be affixed tothe offense. Force,within the meaning 
of this article, is any violence whatever opposed to any per- 
son or to any part of the house for the purpose of effecting 
an entrance.’’ Evidently the force or violence which is 
thus made to aggravate the offense is something more than 
the ‘‘ actual force’’ or ‘‘ slightest force’’ sufficient to con- 
stitute a breaking in ordinary burglary. (Paschal’s Dig., 
art. 2363.) 

To subject a party to the increased punishment affixed in 
the article last cited, the indictment should contain an aver- 
ment that the entry was effected by force, to wit, by violence 
opposed to some person or some part of the house, as the case 
mightbe. The principle that ‘‘ the indictment must contain 
an allegation of every fact which is legally essential to the 
punishment to be inflicted,’’ as asserted by Mr. Bishop, has 
heretofore been recognized by this court. (1 Bishop’s Cr. 
Prac., sec. 81; TheState v. Etheridge, Austin Term, 1875 ; 
Long v. The State, 36 Tex., 9.) 

It follows that under an indictment for burglary, not 
charging that the entry was effected by force, it would be 
error for the court to instruct the jury, as was done in this 
case, that if the defendant “ effected an entry by force you 
may assess the punishment by imprisonment in the peniten- 
tiary for any period of time not less than two nor longer 
than ten years.’’ The indictment is in the ordinary form, 
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charging that defendant ‘‘ with force and arms the store- 
house of A. Wolf and F. Wolf, situate in the town of Quit- 
man, fraudulently, feloniously, and burglariously did break 
and enter.’’ The averments are those appropriate to a 
burglarious entry without violence, and oae not sufficient 
to hold the defendant to answer, under article 2367, for an 
entry effected by force. (1 Bishop’s Cr. Prac., sec. 83; 2 
Ib,, sec. 129.) 

The verdict fixes the punishment at three years in the 
penitentiary, a period of punishment to which defendant 
was liable under the indictment. It is impossible to say, 
however, that the erroneous charge of the court may not 
have had some weight in leading the jury to affix three 
years imprisonment instead of the minimum of two years. 
The defendant is, we think, entitled to a new trial, because 
this error in the charge may have operated to his prejudice. 

At a term preceding the trial an application for change 
of venue was overruled. It.does not appear, by bill of ex-° 
ceptions or otherwise, that the action of the court was ex- 
cepted to at the time, and we do not think the question of 
its correctness properly before us for revision. It may be 
that the court had good reasons for overruling the applica- 
tion which do not appear in the record, but which would 
have been stated in the bill of exceptions if the defendant 
had sought to have one signed. 

There was a motion in arrest of judgment, based on the 
alleged insufficiency of the indictment. The principal 
ground specified in the brief of appellant’s counsel is that 
the indictment charges both burglary and theft. This join- 
der seems to be contemplated by the statute, and is in ac- 
cordance with authority. (Paschal’s Dig., art. 2369; 2 
Bishop’s Cr. Prac., sec. 143.) 

For the error in the charge the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 
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Lowe GILLELAND v. Tue State. 


1, MALICE—SELF-DEFENSE.—If defendant engaged in a combat, know- 
ing that it might or would result in the death or some serious bodily 
injury which might produce the death of his adversary or himself, or 
by his own wrongful act brought about the necessity of taking life, 
he cannot plead that such killing was in his necessary self-defense ; 
but the killing will be imputed to the malice expressed or implied 
by reason of the wrongful act which brought it about. 

2. SELF-DEFENSE.— Where it is manifest that the attack by the deceased 
(to repel which the killing was done) was occasioned by the wrongful 
acts of defendant, it is proper for the court to instruct the jury sub- 
stantially that the killing must be in fact in self-defense, and not 
colorably so, giving such instructions as would aid the jury in de- 
termining the reality of the self-defense. 

3. CONDITIONAL THREATS.— Where there is evidence of mutual threats 
by the deceased and accused, and ill-feeling, and that the accused 
started to hunt the deceased with the avowed purpose of using vio- 
lence upon him, unless he should take back a charge made by 
him against defendant, and that a collision ensued when both were 
seeking each other, it is not error to refuse to instruct the jury that 
the accused had the right to seek a peaceable interview with the 
deceased to demand a retraction of the charge; the conditional 
nature of the threats will not protect defendant from the conse- 
quences of his deliberate act. 

4, POWER OF DISTRICT JUDGES TO EXCHANGE DISTRICTS.—The right 
to exchange districts with and to hold courts for other district judges 
exists during the entire term of office of the district judge ; it is not 
confined to the period of the terms of court in his district. 

5. MISCONDUCT OF A JUROR.—The action of the district judge in over- 
ruling a motion for new trial based on misconduct of a juror will 
not in general be overruled, and will not where there is a conflict of 
evidence as to the fact of such misconduct. 

6. SAME—AFFIDAVIT OF A JUROR may be received vindicating himself 
against the charge of misconduct; and that the District Court took 
such vindication against the affidavits of two other persons is not a 
ground of reversal on appeal. 


AppraL from Dallas. Tried below before the Hon. H. 
Barksdale, holding the Criminal Court of Dallas. 

Lowe Gilleland was indicted for the murder of Sam 
Stevens, and was put upon his trial before Hon. H. Barks- 
















GILLELAND v. Tue State. 





Opinion of the court. 





dale, who exchanged with the Judge of the Criminal Court 
of the city of Dallas. 

Defendant was convicted, and his punishment fixed at 
ten years in the penitentiary. The facts appear in the 
opinion. 


Guy, McCoy, and McCoy & Ray, attorneys for appellant, 
cited Paschal’s Dig., arts. 2226, 2228, 2664, 2675, 2676, 
3050, 3059; Hudson v. The State, 40 Tex., 18; Johnson 
v. The State, 27 Tex., 766; Thomas v. The State, 40 Tex., 
37; Marshall v. The State, 40 Tex., 202; Isaacs v. The 
State, 25 Tex., 177; Atkinson v. The State, 20 Tex. 429; 
White v. The State, 36 Tex., 347; Monroe v. The State, 23 
Txe., 220; Thomas v. The State, 40 Tex., 45; Billard v. 
The State, 30 Tex., 369; Const., art. 1, sec. 8; Hanks »v. 
The State, 21 Tex., 528; Whart. on Cr. Law, 3 ed., sec. 
3152; Ramadge v. Ryan, 9 Bing., 333; Troxdale v. The 
State,9 Humph.,411; State v. Hopkins, 1 Bay, 372; United 
States v. Fries, 3 Dallas, 315; 1 Bishop’s Cr. Proc., sees. 909, 
910, n. 554; People v. Plummer, 9 Cal., 298 ; People v. Wil- 
liams, 17 Cal., 142; McGuffin v. The State, 17 Ga., 497; 
Brennan v. The State, 33 Tex., 268; 1 Bishop’s Cr. Proc., 
n. 555; Laws 2d sess. 14th Legis., 1875, pp. 44, 65; Laws 
1873, p. 210. 


A. J. Peeler, Assistant Attorney General, for the State, 
cited 1 Bishop’s Cr. Proc., sec. 52; Paschal’s Dig., art. 
2664; Vaughan v. The State, 21 Tex., 752; Ross v. The 
State, 29 Tex., 499; O’Connell v. The State, 18 Tex., 344; 
Johnson v. The State, 27 Tex., 766; Hudson v. The State, 
40 Tex., 12; Jones v. The State, 40 Tex., 188; Marshall 
v. The State, 40 Tex., 200; Billard v. The State, 30 Tex., 
372; Paschal’s Dig., arts. 1418 and note, 6122; Const., 


art. 5, sec. 11; Laws of 1875, p.66; March v. The State, 
supra, 64. 


Moorg, Assocrate Justice.—The objection that the venue 
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of the offense was not proved, as alleged in the indictment, 
is not well taken. Moffit, one of the witnesses for the State, 
after testifying that he knew Stevens, whom appellant is 
charged to have murdered, says ‘‘ he died in Lancaster, in 
Dallas county, Texas, of a gun-shot wound in the head. I 
saw the flash of the pistol, fired by the defendant, that 
inflicted the wound. Stevens lived some hours—from mid- 
dle of afternoon. He died some time early in the night.’’ 
Though this witness does not state in direct terms that the 
wound which caused Stevens’ death was inflicted in Lancas- 
caster, Dallas county, yet from the details of the difficulty 
between the parties, in which the fatal shot was fired, given 
by him as well as several others, there is no room for a rea- 
sonable doubt that the homicide occurred in Lancaster, which 
was shown to be in Dallas county. But the fact does not 
depend upon mere inference. It is clearly and positively 
established by direct testimony. Smith, also a witness for 
the State, says: ‘‘I was sitting in a barber’s shop in Lan- 
caster, on west side of public square ; defendant passed, and 
I heard him say something ; afterwards I saw deceased rid- 
ing across the square in advance of the defendant. Saw de- 
ceased in a turning position, when defendant fired ; thought 
defendant fired first. Deceased was shot over the left eye.’’ 

Although the deceased may have been in the act of firing 
upon appellant when he was shot, and would have been 
guilty of murder had he killed appellant, it does not 
necessarily follow, as his counsel seem to insist, that the 
killing of the deceased by appellant must, from this fact, 
be regarded as an act of self-defense. If so, the survivor in 
all cases of mutual combat could justify himself upon this 
ground. The article of the code to which we are cited (568) 
is not applicable to cases where the killing is upon malice, 
although the deceased might have been equally in the 
wrong. It is only wien the homicide is inflicted for the 
purpose of preventing one of the offenses mentioned in this 
article, and not where the real motive and design is to kill 
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the deceased through malice, that a party is permitted or jus- 
tified by it in taking the life of another. If the defendant 
voluntarily engages in a combat, knowing that it will or 
may result in death, or some serious bodily injury which 
may probably produce the death either of his adversary or 
himself, or by his own wrongful act brings about the neces- 
sity of taking the life of another to prevent being himself 
killed, he cannot say that such killing was in his necessary 
self-defense. But the killing will be imputed to malice, 
expressed or implied, by reason of the wrongful act which 
brought it about, or malice from which it was done. (2 
Bish. Cr. Proc., 643.) Whether the defendant is actuated 
by malice, or his own wrong has occasioned the necessity on 
which he slays his adversary, or he does so to prevent the 
perpetration by the party slain of one of the offenses named 
in the code, must depend upon the circumstances of each 
case, and is always a question of fact to be determined by 

the jury. — 

What has been said in response to the argument that 
appellant was justifiable, because the deceased was in the 
act of perpetrating the offense of murder, is equally appli- 
cable to what is said of his right to protect himself against 
an unlawful and violent attack. (Code, 570.) 

Appellant has no just ground to complain of the charge. 
It presents a full and elaborate exposition of the law appli- 
cable to the case. It may be that it was-extended to greater 
length and went more into detail than was necessary ; but 
we see nothing in it calculated to work prejudice or injury 
to appellant. It is insisted that it does not properly dis- 
criminate in the circumstances which sustain the defense 
of justifiable homicide under articles 568 and 570 of the 
code. In support of this objection we are cited to the case 
of Horback v. The State, 43 Tex., 242. The facts in the 
two cases are altogether dissimilar; consequently, while 
the charge, if the same, might in the one require a reversal 
of the judgment, it would not do so in the other. But admit- 
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ting that the phraseology of the charge in this particular 
may be somewhat inaccurate, it could have worked appel- 
lant no injury. In the Horback case the defendant relied 
upon the second of these articles. The court instructed the 
jury that unless the four propositions laid down in the 
charge were affirmatively established by the evidence, the 
defense was not sustained. This article of the code, as we 
held, did not make one of the propositions laid down by 
his honor a requisite to defendant’s justification. But the 
facts in this case show that if appellant can claim that the 
killing was justifiable, evidently he must do so under the 
first of these articles rather than the second. And as the 
proposition which was held erroneously in the Horback 
case is not inappropriate to a charge framed on this arti- 
cle, it cannot be held an error for which the judgment 
should be reversed. The phraseology of the charge, as we 
have intimated, may be subject to criticism, but in our 
opinion it does no injustice to appellant ; and does not re- 
quire any fact to be shown to establish his defense, which, 
in reference to the law and facts, can be said to have been 
unnecessary. 
Pg To show the killing justifiable under article 568, Ist, it 
must appear by acts, or by words coupled with the acts of 
the person killed, that it was the purpose and intent of such 
person to perpetrate one of the “offenses named in this 
article; 2d, the killing must take place while the person 
killed was in the act of committing the offense, or after 
some act done by him showing evidently an intent to com- 
mit such offense. . 
By the instruction the jury were told that, 1st, homicide 
is permitted for the purpose of preventing an unlawful and 
violent attack on one’s person of such a nature as to produce 
a reasonable expectation or great fear of death, or great 
bodily harm about to be inflicted; 2d, the killing must 
take place while the person killed was in the act of making 
such unlawful and violent attack. Thus far the charge, 
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though couched in more general language, embodies sub- 
stantially the same legal propositions contained in the stat- 
ute. In the remaining part of the paragraph complained of 
in the objection which we are now considering,the jury are 
told the killing must occur under such circumstances that 
the defendant could not save and protect himself from the 
attack of his assailant by any lawful means except retreat- 
ing, which, they are told, he was not bound to do; and if 
-he had time and opportunity, with safety to himself, to re- 
sort to other means to protect himself, he was not justifiable 
in killing. Under the facts of this case this part of the 
charge could have done appellant no injury. It is manifest, 
though an attack was made by the deceased upon appellant, 
if such attack was occasioned by his own wrongful acts, 
that appellant cannot be held, as we have previously said, 
to have acted in self-defense in resisting it. Obviously the 
killing was not under circumstances such as appellant could 
not, without retreating, have resorted to other means for 
protection than he did. Indeed this part of the charge does 
no more than inform the jury that the killing must be in 
fact in self-defense, and not merely colorably so. This the 
court was warranted in doing by article 657 of the code, 
which declares the general and fundamental proposition 
that homicide is permitted in the necessary defense of per- 
son and property. It is upon this proposition for their basis 
that the circumstances and rules in articles 568 and 570 are 
set forth under which it is permitted. 

The charge is almost literally the same as was given in 
the case of Isaacs v. The State, 25 Tex., 177, which received 
the approval of this court. 

We see nothing in the facts which made it incumbent on 
the court to give a more full and explicit charge as to rea- 
sonable doubt that it did, or to require the court to have 
instructed the jury that no verbal provocation of the appel- 
lant would justify homicide, or even an assault and battery 
by the deceased. 











362 Guietanp v. Tae Strate. [Tyler Term, 





Opinion of the court. 





The next error assigned in the order in which they have 
been discussed by counsel is, that the court should have in- 
structed the jury that appellant had a perfect right to seek 
out the deceased for the purpose of demanding from him in 
a peaceable manner a retraction of a charge false and derog- 
atory to appellant’s character. In this we cannot agree. If 
the proposition suggests a sound principle of law, it is not ap- 
plicable to this case. The evidence does not show that appel- 
lant sought the deceased in a peaceable inanner toask a retrac- 
tion of the charge it is said deceased had made against him. 
On the contrary, it shows that threats of violence and to 
take life had been mutually made by the parties, and each 
of them was fully advised of this fact. That those of appel- 
lant may have been of a conditional or qualified character, 
is not sufficient to show that he sought the deceased for a 
peaceable and lawful purpose. Both parties were armed, 
and it is evident they were mutually seeking each other, 
and could have had no reasonable anticipation other than 
that such a meeting would probably result in a mortal 
combat. Nor can it be said that appellant’s approach and 
style of addressing the deceased indicated a desire for a 
peaceable adjustment of their differences. His hand was in 
his pocket as he approached and while he addressed de- 
ceased, and was evidently, as is shown by the denouement, 
on his pistol. His inquiry of deceased, whether he had 
made the statement which he had previously avowed his 
intention to make deceased retract, was accompanied with a 
threat. The language in which he addressed the deceased 
was of a character and style of bravado, calculated to lead 
to a difficulty. In view of the fact that the deceased had 
armed and equipped himself before starting up the street, 
where he knew appellant was, with the avowal that he was 
then going to settle that difficulty, (and there can be no 
doubt of the manner in which he designed settling it,) we 
may reasonably infer that appellant’s preparation and seem- 
ing advantage for an immediate fight induced the deceased 
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to desire avoiding it, or at least induced him to procrasti- 
nate and maneuver for an opportunity to enter upon it on 
better terms than if he had at once accepted appellant's 
guage of battle; yet so fixed and manifest was appellant’s 
purpose, although when the deceased denied having made 
the objectionable statement, and told appellant to go away 
and leave him, and though deceased endeavored three times, 
seemingly, at least, to leave appellant, he followed him, 
saying he was not afraid of him, and notwithstanding the 
previous denials, still telling him if he had made the alleged 
statements he’ would whip him, or, as some of the witnesses 
say, kill him, and when the deceased had been wrought up 
to the fighting point, or the quarrel had reached that stage 
to which he desired it should go, on the first hostile demon- 
stration of the deceased, putting the case in the strongest 
light for appellant, he draws his weapon and fires. 

The facts admit of but one construction. Appellant did 
not seek the deceased for the purpose or with the expecta- 
tion of adjusting the difficulty in a peaceable manner. He 
evidently intended and designed a combat with deadly 
weapons, or to compel the deceased to succumb and show 
the white feather. He forced the quarrel to its final and 
fatal catastrophe, when, on that occasion at least, he might 
have easily avoided it. Though the deceased may have 
been equally or even more greatly in fault than appellant, 
that does not excuse him. 

There is no force in the objection that the judge who pre- 
sided on the trial of the case was not authorized to hold the 
court. Thestatute by which the court was created expressly 
declares that it shall be lawful for the judge of said court 
to exchange or alternate with any district judge, as pro- 
vided by the Constitution and laws. (Acts 1873, p. 210.) 
Certainly a judge is not limited in the discharge of the 
functions of his office to the period of time during which 
the courts in his own district are being held. The right of 
one judge to change or alternate with another is in no way 
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affected by the fact that their courts are not in session at 
the same time. Such a proposition cannot be sustained by 
the most technical construction of the Constitution and laws 
upon the subject. 

Misconduct of the juror is not made an absolute ground 
of new trial. But when it is of this character it is addressed 
to the judgment of the court whether the misconduct of the 
jury has been such that the defendant has not received a 
fair and impartial trial. And though the decision of the 
court refusing a new trial, asked on this ground, is subject 
to review as in any other case where it is intrusted with 
the exercise of a judicial discretion, still we think this court 
should defer much to the judgment of the court below, in 
view of its better opportunity for observing and knowing 
all the facts transpiring during the progress of the case or 
developed on the hearing of the motion. For this court to 
reverse a judgment on the ground that such a motion has 
been overruled, it must be made plainly to appear that ap- 
pellant has probably suffered injustice or sustained some 
injury by the ruling on the motion. We are unable to see 
that such is the fact in this case. The affidavits offered in 
support of the motion shows with reasonable certainty that 
one of the jurors who tried the case had formed and ex- 
pressed an opinion of appellant’s guilt before he was sum- 
moned as a juror, and could not be said to be an impartial 
juror. Ifsuch was the fact, and he answered the questions 
propounded to him when the jury were being impaneled so 
as to qualify himself to sit in the case, it may well be held 
that he was guilty of misconduct as a juror, for which a 
motion for a new trial upon this ground could be properly 
granted. But the matters alleged in these affidavits were 
positively denied under oath by the juror. And an expla- 
nation is given by him which tends to support his statement 
and account for the discrepancy in his version of the matter 
and that made by the other affiants. It is true there are 
two affidavits in support of the motion to one in rebuttal; 
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but we do not think the decision of the question presented 
by the motion should necessarily depend upon the mere 
outnumbering of the affidavits on the one side over those on 
the other. 

It is objected that the affidavits of the juror whose con- 
duct was impeached should not have been received for his 
vindication. The code expressly provides that the volun- 
tary affidavit of the jurors are admissible to prove or dis- 
prove the alleged misconduct. The language seems to 
import that the affidavits of all the jurors are admissible, 
though the alleged misconduct might affect them all. That 
it is the juror who makes the affidavit who is charged with 
misconduct may detract from the credit to be given to his 
affidavit, but this is no ground for its exclusion. The juror 
might be the only person able to explain or deny the truth 
of the charge. If he could not be heard to do so, a new trial 
could always be had by an affidavit alleging admissions or 
statements of the juror to the affiant when no other person 
was present. A rule of such dangerous tendency cannot be 
sanctioned unless imperatively required. 

The judgment is affirmed. 

AFFIRMED. 





Tos. J. Worp v. Davin Droutaett kT AL. 


1, DECREE OF PARTITION is prima facie evidence of title in favor of 
each of the parties to that part of a tract of land adjudged him in 
partition and against parties who have entered under any of the 
co-tenants. 


2. LIMTITATION.—See discussion of the ten-years’ statute of limitation. ~ 
3. SAME—EVIDENCE.—The fact of possession is for the jury, but what ¢ 


character of facts are required or are sufficient is a question of law, 
requiring an explanation of the statute to enable the jury to de- 
termine the nature and character of the occupation or possession 
insisted on as a defense. 

4, 'TENANCY.—It is error to instruct the jury, in trespass to try title, 


where the plaintiff replies the tenancy of the defendant to the plea “ 
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of limitation, that the relation of landlord and tenant can only be 
established by a written or parol contract, and that if parol, the 
duration of such relation terminates in twelve months from its date. 
The entry upon lands under or by consent of the legal owner or of 
one of several tenants in common is, as to such entry, a tenancy, 
and cannot be repudiated by the tenant in a suit by the holder of 
the title under which such entry was made, unless such tenancy has 
been terminated by some express disclaimer brought home to the 
landlord, so as to put in operation the statutes of limitation. 

5. LIMITATION—SECOND SUIT IN TRESPASS To TRY TITLE.—Such suit 
can be brought as well where the defense interposed in the first suit 
was the statutes of limitation as in other cases. 

6. SAME.—If the defense, in trespass to try title, be such that it can be 
given in evidence under the plea of not guilty, the nature and effect 
of the defense cannot be changed by presenting it in a plea in reeon- 
vention, nor will a judgment in such case upon such plea, quieting 
the title of defendant, bar a second suit. 


Appgat from Anderson. Tried below before the Hon. M. 
H. Bonner. 

Thos. J. Word brought his second action of trespass to 
try title on March 11th, 1873, against David Drouthett, 
sen., Evan V. Drouthett, and David Drouthett, jr., for 640 
acres of the Philip Martin league grant, described by metes 
and bounds. 

The first suit was instituted February 26, 1872, and judg- 
ment rendered December, 1872, for the defendants; and 
in favor of Evan and David Drouthett, jr., the judgment 
decreed title in the defendants upon the plea of ten years’ 
limitation. ; 

The defendant, David Drouthett, sr., answered, claim- 
ing to have acquired title by the statute of limitations of 
ten years to 640 acres of said league, including a part of 
that claimed by the plaintiff; that he settled on the land in 
June, 1849, and having perfected his title thereto by ten 
years’ exclusive adverse possession, on March 8, 1861, he 
had the same surveyed out, and the lines and boundaries 
marked, (the field notes of which survey were set out in the 
answer, ) 

That on April 2, 1861, he had conveyed the east half of 
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said 640 acres to his son James Drouthett; that the said 
James and his wife are now both deceased, leaving as sole 
heir the said David Drouthett, jr. 

That on 22d September, 1862, he had conveyed the west 
half of said land to his son Evan V. Dronthett, the co- 
defendant in the suit, and the defendant, David Drouthett, 
sr., disclaimed all interest in the suit in his own behalf, 
but, acting as special guardian of David Drouthett, jr., he 
set up said facts, and claimed for the minor the east half of 
said tract. 

The defendant, Evan Drouthett, claimed the west half, 
adopting the answer of David Drouthett, sr. 

The defendants also pleaded not guilty ; and former judg- 
ment establishing their title by limitation. 

The plaintiff, in reply, alleged that the possession of said 
David Drouthett, sr., was not adverse, but that he had 
possession under the former owners of said Martin league as 
their tenant. 


ee Te 


T. J. Williams, for appellant, cited the following author- 
ities: Adams on Ejectment, 106 ; Wood v. Solman, 4 Wend., 
327; Jackson v. Bryan, 1 Johns., 322; 2Starkie on Ev., 305; 
2 Phil. on Ev., 174; 2 Greenl. on Ev., 305; Ray v. Young, 
13 Tex., 550; Moore v. Aldrich, 25 Tex. Supp., 276; 
McFarland v. Hall, 17 Tex., 690; Merle ». Andrews, 4 
Tex., 207; Miller v. United States, 11 Wall., 299; With- 
ers v. Patterson, 27 Tex., 491; Clifton v. Lilly, 12 Tex., 
130; Jackson v. Hinman, 10 Johns., 292; Williams, Ex’r, 
v. The Mayor of Annapolis, 6 Harr. & Johns., 533; Jack- 
son v. Stiles, 1 Cowen, 575; Jackson v. Walker, 7 Cowen, 
637; Hardy v. De Leon, 5 Tex., 243; Whitehead v Foley, 
28 Tex., 268. 


Reagan, Greenwood & Gooch, for appellees. 


Moors, Assoctate Justice.—By the ruling of the court 
several of the deeds upon which the appellant, who was the 
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plaintiff in the District Court, relied to establish his claim 
of title from the Government to the land in controversy 
were excluded. If appellees’ objections to these deeds were 
well taken, appellant has no just ground to complain of the 
charge of the court or the judgment against him, unless he 
has shown title under or against parties between whom and 
appellees there was such privity as relieves him from the 
necessity of tracing his title back tothe Government. This, 
appellant insists, he did by introducing in evidence a certi- 
fied copy of the judgment of the District Court in the case of 
Sanfley v. Dord, and Hotchkiss, Pruit, and himself as inter- 
venors, and proving, as he insists, that appellees’ possession 
of the land was in privity with the title of the parties to this 
suit. 

Unquestionably, where partition is made by law, each of 
the parties among whom the common estate is divided be- 
comes a warrantor to the others to the extent of his share 
so long as the privity of estate continues between them. 
And since neither a warrantor nor those in privity with 
him can claim against his warranty or set up an adverse 
title to the portion of any of the other parties to the parti- 
tion, (Wash. on Real Prop., 589, 590,) if appellant suc- 
ceeded in showing that appellees were tenants of any of the 
parties to said decree, it is certainly at least prima facie 
evidence against them of title in appellant to the land par- 
titioned ard set apart to him. 

Therefore the vital question in the case is, whether appel- 
lee, David Drouthett, sr., held possession of the land, as he 
insists, adversely to the parties among whom said land was 
partitioned, or, as appellant maintains, in subordination to 
and recognition of their title or that of some of them. If 
his possession was of the former character, as it was unin- 
terrupted for more than ten years, it cannot be denied that 
appellees have title to the land they claim by limitation, 
whether appellant has a regular and unbroken chain of 
title from the Government down to himself or not. We 
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have therefore deemed it unnecessary to consume time in 
passing upon the ruling of the court on the objections to 
the appellant's deeds. 

The statute of limitations declares, in plain, direct, and 
imperative language, that ten years’ peaceable possession 
and cultivation, use, or enjoyment of land without any evi- 
dence of title, shall give to such naked possessor full prop- 
erty, preclusive of all other claims, in and to six hundred 
and forty acres of land, including his, her, or their im- 
provements. The courts have not the power, if they had 
the will, to deprive parties of the protection given them by 
this law. Nor should they attempt to weaken or fritter 
away its full force and effect by technical rules of construc- 
tion, limiting or circumscribing the possession of parties 
claiming it to their actual occupancy. Though one may go 
into possession without color of title, and with not even a 
pretense of right, if he continues in the actual, visible, dis- 
tinct, and exclusive possession of the land for the period 
mentioned, without interruption by suit for its recovery, 
his title is complete. It is not necessary for him to show 
that his possession extends to a definite line or boundary. 
If it is not shown that he has been in possession of a less 
quantity, the statute secures to him full property, preclu- 
sive of all other claims, in and to six hundred and forty 
acres. 

But while the statute is thus liberal in protecting parties 
who are in possession without being able to show a paper 
title of any kind in support of their possession, or in evi- 
dence of their right to the land, it is incumbent on them to 
establish the essential fact required by the law, and upon 
which the right secured by it depends, viz, that there has 
been continuous peaceable possession for the full period of 
ten years. It is to be noted that it is not the peaceable 
occupation of the land which meets the requirement of 
the law, but it is the peaceable possession, the exercise of 


authority and dominion over it, The possession must be 
24 
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exclusive, or, as it is generally expressed, it must be ‘‘actu- 
al, continued, visible, notorious, distinct, and hostile. (2 
Smith’s Lead. Cases, 561 ef seq.) It must neither be aban- 
doned, yielded up, or held in subordination to, recognition 
of, or dependent upon the will or right of another. He who 
would claim by reason of his adverse possession must, as 
has been said, “‘ keep his flag flying.’’ (19 Penn. St., 265.) 
His entry upon the land must be with intent to claim it as 
his own or hold it for himself; or his intention to do so, if 
conceived after going into possession for some other purpose, 
must be manifested by some open or visible act or declara- 
tion showing such purpose, in order to set the statute in 
motion in bis favor. (Wash. on Real Prop., 125; 2Smith’s 
Lead. Cases, 561) The possession must be fair and open, 
because ‘‘the statute was not made to serve the purpose of 
artifice and trick.’’ (Sailer v. Hertzogg, 2 Penn. St., 185.) 

Whether possession is adverse, and such as will afford 
the party claiming it the protection given by the statute, 
is a question of fact for the determination of the jury, in 
view of all the evidence before them tending to illustrate 
and explain it. It is a question of fact, but a fact which 


depends upon the intention. And this is manifested and 
shown by the declarations coupled with and explanatory of 
the act. Hence the admissions of a party while in posses- 


sion of land have always been held evidence to show the 


extent and character of his possession and the right by 
whieh he claims to held: (Long v. Mast, 11 Penn. St., 
189; Calhoun v. Cook, 9 Ib., 226; Morgan v. Larned, 10 
Met., 50; Jones v. Porter, 3 Penn. St., 132; 3 Wash. on 
Real Prop., 127, 141, and cases cited.) 

That what is here said in regard to tenancy and adverse 
possession may not be misconstrued, we wish it distinctly 
understood that reference is made solely to cases where the 
supposed tenant has entered or held possession under or in 
recognition of the title of the opposite party, or some one 
with whose title he is in privity. It is not intended to have 
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application to a case where the supposed tenant may have 
entered or held under a third party with whose title the 
party asserting a right to the land does connect himself. 
If, therefore, it should appear on another trial that Drouth- 
ett’s occupancy was altogether under or in recognition of 
Martin’s title, and not in that of the parties under whom 
appellant derives title, or those with whom they made par- 
tition of the land by a decree of court, and appellant does 
not connect their title or that of some of them with Martin’s, 
it is not to be inferred from anything said in this opinion 
that appellees are estopped from relying on Drouthett’s 
possession. The rights of the parties in such state of case 
is left for the occasion calling for their determination. 

The fact of possession, and the intent and purpose with 
which it is taken and held, are questions for the jury. But 
what character of facts are requisite or sufficient to entitle a 
party setting it up to the protection of the statute, isa ques- 
tion of law. Anda proper explanation of the law is abso- 
lutely essential to enable the jury to determine correctly 
the nature and character of the occupancy or possession. 

We are of opinion, however, that there is on this point 


some inaccuracy or confusion in the charge of the court, 
which may have mislead the jury. From the instructions 
the jury were authorized to infer that the relation of land- 


lord and tenant could only be brought about or be created by 


a contract, either written or parol, and that it was essential 
to such a contract that there should be the right to possession 
and profits of the land on the one hand and rents or other 
income or valuable consideration on the other. Evidently, 
in many instances, the owner may claim that the occupant 
holds as his tenant, although there has been neither a writ- 
ten nor parol contract to this effect. If one has assumed the 
rights of a tenant the owner may so treat him, and though 
there is no contract between them he will be estopped from 
denying the tenancy. And it is by no means true that 
the payment of rent or other consideration is necessary 
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to impress upon the occupant of land the character of a 
tenant. 

But these are not the most serious defects in the charge. 
After telling the jury, in effect, that a tenancy could only 
be created by a written or parol contract, they were then 
instructed, if the contract of tenancy was not in writing, it 
** would cease in law to have any binding force or validity 
as such after one year from the time when the same went 
into effect.’’ The jury may well have understood from this 
charge, though they believed that David Drouthett, sr., 
was a tenant of Sanfley, Hotchkiss & Dord, unless the 
contract was in writing, the statute of limitations would 
commence to run in his favor at the end of one year from 
the beginning of his tenancy. It may be that the court 
did not intend to be so understood. Indeed, we think it 
quite improbable that it did; for in a subsequent part of 
the charge the jury are instructed that if it was shown that 
Drouthett held the land as tenant, the law would presume, 
so far as the question of adverse possession is concerned, 
that he continued to hold as such until it is shown that he 
disclaimed doing so, and set up title in himself by some 
open, visible, notorious, exclusive, and adverse act of pos- 
session. 

But although the law was thus clearly and accurately 
stated, we cannot say that it was sufficient, beyond all rea- 
sonable doubt, to disabuse the minds of the jury of the false 
impression which may have been induced by what had been 
previously told them. They may have supposed that this 
continuing presumption of tenancy, which the law would 
presume until a visible and notorious disclaimer was shown, 
applied when there was proof of tenancy by written con- 
tract, while if it was by parol merely it would cease to have 
any binding force or validity in law after one year from the 
time it went into effect, as they were first told. At all 
events, the two charges were contradictory, and we cannot 
say by which of them the jury were controlled ; and in view 
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of the facts we deem the error of such a character as to re- 
quire the reversal of the judgment. 

It remains to inquire whether there was error in the rul- 
ing of the court sustaining appellant’s exceptions to appel- 
lee’s plea of res adjudicata. 

The present action is the second suit by appellant to try 
title to this land. The verdict in the first suit was that the 
defendants (appellees here) should recover the land in suit 
on the plea of ten years’ statute of limitations. And judg- 
ment was rendered in their favor decreeing them the land, 
and also canceling and annuling the title of appellant. 

Appellees maintain, because it was adjudged that the first 
suit was not brought within the time limited by law, appel- 
lant has not the privilege of bringing a second suit within 
a year from the judgment, as it is not denied he might if 
the judgment had gone against him on any other ground. 
The statute giving the right to a second suit in actions of 
trespass to try title reads as follows: ‘‘In all actions of 
trespass to try title to lands commenced within the time 
limited by law the plaintiff shall proceed with all conven- 
ient expedition to the trial of the same; and in case a ver- 
dict and judgment shall pass against him in such action, 
such verdict and judgment shall not be conclusive and defi- 
nite against the plaintiff, but at any time within one year 
said plaintiff or any other person claiming under him shall 
have the right to commence his action for the recovery of 
the said land de novo, and prosecute the same in the manner 
and with the expedition before directed,’’ &c. 

Now, it is said it has been adjudged that the first suit 
was not commenced within the time limited by law, and 
therefore appellant has no right to bring a second suit. 
But to so hold we must lose sight of the leading object and 
purpose of the law, disregard the terse and clear language 
with which its intent is expressed, and give prominence to 
a subordinate part of a section. The action of trespass to 
try title was designed as a simple and easy remedy for the 
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trial of title to land. It was intended to serve the purpose 
which was practically accomplished at common law by the 
action of ejectment. It was to be tried on its merits con- 
formably to the principles of trial by ejectment. It is a 
rule or principle of the action of ejectment that the judg- 
ment is not conclusive on the question of title. A party 
may bring as many suits as he may choose, unless he was 
enjoined by a court of equity. To modify this principle of 
the action of ejectment was evidently the purpose in view 
in making the judgment in the second suit in actions of 
trespass to try title conclusive, 

If it had been intended to make a distinction between 
judgments on pleas of limitation and those setting up other 
defenses, it would, we think, have been clearly expressed, 
and not left in obscurity and doubt,—so much so, that such 
an interpretation as is now contended for has not been 
thought of being given the statute heretofore. No reason is 
seen why the first judgment shall more conclusively establish 
the fact that the suit was not brought within the time limited 
by law than any other matter of defense in bar of the ac- 
tion. The construction contended for, assumes the point in 
controversy in the second suit, viz, that the first suit was 
not commenced within the time limited by law, has been 
. conclusively determined by the first judgment, though the 
statute says, in case the verdict and judgment shall pass 
against the plaintiff, such verdict and judgment shall not 
be conclusive and definite, but at any time within one year 
he may bring a second suit. 

But, say appellees, the phrase ‘‘commenced in the time 
limited by law’’ must have some meaning, and if they do 
not limit the right to bring the second suit, as they insist, 
they can have none. We suggest that their purpose in the 
section was to make it more plainly manifest than it would 
otherwise have been had they been omitted; that the second 
suit was limited to one year from the judgment in the first 
one, and was not to be controlled by the general law of lim- 
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itations, which may have been pending the first suit. And 
although the first suit might not have been denied on lim- 
itation, if it should be shown on the second one that it was 
not bronght within the time limited by law, the first judg- 
ment would in that event still be conclusive on the ground 
upon which it was decreed. 

The judgment in the first suit presents another question, 
of which it may be proper for us to take some notice. It is 
not in the usual form, where the verdict is in favor of the de- 
fendant, that the plaintiff take nothing and the defendant 
go hence, &c. , But the judgment is, that the appellees re- 
cover the land claimed by them, and that appellant’s title 
to it be canceled. It may be inferred from the form in 
which the judgment is rendered that appellees did not re- 
cover a judgment merely upon the plea of limitations as a 
defense to the action, but by reconvention asserted title in 
themselves by reason of ten years’ possession. And by the 
finding of the jury in their favor on their plea in reconven- 
tion, they were not only entitled to a judgment for the land, 
but also cut the appellant off from the right to maintain an- 
other suit. 

That there may be cases where the defendant may appro- 
priately reconvene in an action of trespass to try title, or 
even where it may be absolutely necessary for him to do so 
for the assertion and vindication of his rights, we do not 
question. But where he merely asserts rights of which he 
may avail himself equally well by way of defense to the ac- 
tion, he cannot, merely because he elects to present them in 
reconvention, give any other effect to the judgment in his 
favor than it would otherwise have. He cannot by his cun- 
ning of pleading defeat the policy of the law and deprive 
the plaintiff of the privilege secured him by statute of bring- 
ing a second suit to try his title. 

For the error in the charge of the court the judgment is 
reversed, 

REVERSED AND REMANDED. 
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Ropert Matuews v. THE Strate. 


1. INDICTMENT.—An indictment which does not show on its face that 
it was found in the *‘ District Court ’’ of the proper county is de- 
fective. For the error in overruling exceptions taken to such defect 
the court will reverse on appeal. 

2. PRACTICE—AMENDMENT.—It seems that sucfi defect could be cured 
by amendment. 

3. PRACTICE—WITNESS.— Where objections are sustained to a question 
asked a witness, the bill of exceptions taken to the ruling should 
show the evidence proposed to be elicited, so that its materiality may 
be determined on appeal. 

4. HoRSE—GELDING.—It not appearing that the use of the word ** horse” 
by the witnesses was in its technical sense as used in the statute, 
and was used in describing the animal stolen, which was described 
in an indictment for theft as a gelding, there being no question 
made below as to the variation, the court declines to review on that 
ground. 


Appgat from Harrison. Tried below before the Hon. M. 
D. Ector. 


George Clark, Attorney General, for the State. 


Roperts, Carer Justice.—The indictment in this case 
charges defendant with the theft of a gelding. It is difficult 
toimagine a plainer case than this seems to be, from the 
statement of facts contained in the transcript of the record. 
Still there are three distinct objections raised to the legal- 
ity: of the conviction, which require consideration. This 
is upon the principle that, however certainly a man may 
be guilty of an offense, he must not be punished for it until 
he is convicted according to the forms of law. 

The defendant made a motion to set aside the indict- 
ment, ‘‘ because the indictment does not show in what court 
the same was found.’ 

This, it will be observed, was an exception to the form of 
the indictment filed by the defendant and overruled previous 
to the trial of the case, that being the proper time to make 
such an exception, 
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The indictment, so far as relates to this exception, reads 
as follows: 

‘«THe State or Texas, 
County of Harrison, 

‘In the sixth judicial district, August Term, in the year 
of our Lord one thousand eight hundred and seventy-four : 

‘<In the name and by the authority of the State of Texas 
the grand jurors for the State of Texas, duly elected, impan- 
eled, sworn, and charged to inquire of all offenses against 
the laws indictable within the body of the county of Har- 
rison, in the State of Texas, upon their oaths present that 
Richard Mathews,’’ &c. 

The words ‘‘ District Court’’ are not contained in the 
indictment, which is the only court that has jurisdiction of 
the offense of theft as charged. Now, as the whole of this 
proceeding was had in the District Court of the county of 
Harrison, as fully appears from other parts of the tran- 
script, and as that court as well as this can know, as matter 
of judicial cognizance, that that court had jurisdiction to ~ 
hear and determine this case, it might be thought not to be 
essential for it to appear in the indictment itself that it was 
found and presented in a court having jurisdiction of the 
offense charged. But the Legislature of this State, in reg- 
ulating the form and manner of proceeding in trying in- 
dividuals for offenses with which they are charged, have 
thought proper to prescribe the requisites of an indictment, 
the second of which is, ‘‘ It must appear therefrom that the 
same was presented in a court having jurisdiction of the 
offense set forth;’’ that is, that the fact that it was pre- 
sented in a court having jurisdiction of the offense must be 
made to appear from words used in the indictment itself, 
and not be left to be gathered by expressions in or in-— 
ference from other parts of the records, or to be known ex 
officio by the courts of the State. (Paschal’s Dig., art. 
2863.) 

In prescribing the exceptions allowed to be taken to thie 














SS 





378 Matuews v. THe State. [Tyler Term, 





Opinion of the court. 





form of an indictment in order to have it set aside by the 
court as defective, the first one is, ‘‘that the indictment 
does not appear to have been presented in the proper court, 
as required by article 395.’’ (Paschal’s Dig., art. 2955.) 
Thus it appears that the indictment was defective in 
form in not containing such words as that it might ‘‘ appear 
therefrom that the same was presented in a court having 
jurisdiction of the offense set forth ;’’ that the exception 
taken to it was allowed by law, and that it was taken in 
the proper manner and at the proper time. It was error in 
the court to overrule this exception thus presented, for 
which the judgment must be reversed. The court does not 
now perceive any good reason why this defect of form could 
not have been amended by motion of the district attorney. 
‘‘When the exception to an indictment is merely on ac- 
count of form, the same shall be amended, if decided to be 
defective, and the cause proceed upon such amended indict- 
ment.”’ (Paschal’s Dig., art. 2977.) This was done in the 
case of Bosshard v. The State, (25 Tex. Supp., 207-210,) 
which was sanctioned by this court. Therefore this case 
will be remanded for further proceedings in the court below. 
In the case of Golden v. The State, 32 Tex., 737, this 
exception was taken in a motion in arrest of judgment, and 
it was decided not to be tenable. It is true the opinion in 
that case does not draw any distinction between the effect of 
making such an exception before and after the trial, still 
such distinction is plainly made in the Code of Criminal 
Procedure, as was shown in the case of John Terrell v. The 
State, decided at this term, wherein it was held that such 
an exception to the form of the indictment was not a good 
ground in a motion in arrest of judgment, it not having 
been made and ruled upon before the trial. 
In reference to another trial it is thought proper to ad- 
vert to-two other points of objection made to the conviction. 
The evidence against the defendant was that he was pur- 
sued and found in possession of ‘‘the horse’’ shortly after 
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the ‘‘horse’’ was missing by the owner. The defendant 
offered to prove what he said as to how he came in posses- 
sion of the ‘‘horse’’ to a person on his way off with it be- 
fore he was overtaken and arrested. The court sustained 
an objection to the question asked the witness tending. to 
draw out this explanation given by defendant, to which he 
excepted, and which appears in a bill of exceptions. With- 
out deciding now whether or not such an explanation then 
made was admissible, it will suffice to say that it would be 
difficult for this court to determine that the exclusion of his 
explanation was prejudicial to him in the effort to make his 
defense, when we are not informed by the bill of exceptions 
or otherwise what his explanation was that he was seeking 
to draw out. His counsel should have stated to the court 
what was expected to be proved by the witness, as it was 
not indicated in the question itself, and perhaps could not 
properly have been, and that should have been’made to ap- 
pear in the bill of exceptions, to have enabled this court to 
decide upon its relevancy and materiality. Without under- 
taking to decide beforehand as to the admissibility of such 
an explanation at such a time, it may be remarked that 
generally, unless clearly inadmissible, there is much less 
danger of committing an error or of doing injury in admit- 
ting than in rejecting it, as its weight when admitted must 
be determined by the jury, whose common sense about such 
matters will usually place a proper estimate upon it. 
Another objection made for the first time in ‘this court, 
and founded most probably upon the manner in which the 
statement of facts was drawn up, is an alleged discrepancy 
between the charge of having stolen a ‘‘ gelding’’ and the 
proof of having stolen a ‘‘ horse,’’ both of those terms being 
used in the statute for the purpose of indicating different 
animals. That such was the intention was decided by this 
court in the case of Banks v. The State, 28 Tex., 644. It 
may be said that the witnesses in using the term ‘‘ horse ”’ 
had no reference to the technical sense in which it is used 
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in the statute, but in the sense in which it is used in ordi- 
nary conversation, and that from such expression so used 
the jury understood, and had a right to understand, the 
witnesses to mean by that term to describe such an animal 
as was described in the indictment, especially as there does 
not appear to have been any question raised about the de- 
scription of the animal on the trial. It is unnecessary to 
decide definitely whether or not this discrepancy is a fatal 
variance in this case, as it is not likely to be left in doubt 


REVERSED AND REMANDED, 


{NoTrE.—This opinion was delivered November 4, 1874, and should 
have appeared in its place as of that term.] 

















SUPREME COURT OF TEXAS. 


GALVESTON TERM, 1876. 





H. E. Braprorp et Au. v. Moses JoHNSON ET AL. 


1. SUGGESTION OF DELAY, when made, requires the Supreme Court to 
look to such errors as go to the merits of the case or foundation of 
the action, . 


2. PARTNERSHIP BY MARRIED WOMAN.—There is no statute or au- 
thority in the decisions of this court which recognizes the right of a 
married woman by simple contract to form a partnership with other 
persons, and therein use her separate property and retain an interest 
as partner separate and exclusive of the interest of the husband. 

3. LEVY OF EXECUTION UPON THE INTEREST OF A PARTNER.—The 
interest of one member of a partnership in partnership property is 
subject to levy and sale under execution against such partner. 


Appral from Victoria. Tried below before the Hon. T. C. 
Barden. 

The appellees, Moses Johnson, Isaac Walker, and Harriet 
Fry, joined by her husband, David Fry, brought suit against 
H. E. Bradford and James A. Sloan, alleging that on 12th 
May, 1870, said Johnson, Walker, and Harriet Fry entered 
into a co-partnership of that date for the purpose of making, 
burning, and selling brick; that the members of said part- 
nership, Harriet acting by her husband and agent, David 
Fry, carrying out said agreement of partnership, made and 
burnt a brick.kiln, containing 75,000 brick; that 20,000 
of said brick were, August 25, 1870, seized and carried off 
by defendants, the brick being of the value of three hundred 
dollars; and damage to the business, in addition, alleged to ~ 
be one hundred and fifty dollars. 

The defendants demurred; pleaded a general denial; and 
specially that the said David Fry had an interest in said 
(381) 
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brick, and that Sloan as constable had levied on and sold 
the brick under an execution in favor of one J. D. Wright; 
that the brick were pointed out by David Fry, and that 
defendant Bradford purchased the brick at the constable’s 
sale. ' 

Verdict and judgment were for plaintiffs. Defendants 
appealed. Appellees suggested delay. 


No briefs have reached the reporters. 


Roserts, Cuter Justice.—This is a suit brought by appel- 
lees against appellants to recover damages for taking pos- 
session and hauling off a number of brick from the brick- 
kiln owned by appellees as partners of a firm established by 
articles of agreement entered into between Johnson, Walker, 
and Harriet Fry, while the wife of David’ Fry, with his ap- 
proval, in which her separate property was used ; said part- 
nership being entered into for the purpose of making brick 
for sale; which work was carried on by Johnson, Walker, 
and David Fry on behalf of his wife. They recovered a 
judgment, from which an appeal was taken. On the part 
of defendants below, it was claimed in defense, that David 
Fry was the real owner of one-third interest in the brick 
which were levied on by Sloan as a constable, by virtue of an’ 
execution against David Fry, and when sold were bought 
by Bradford at the constable’s sale. 

Errors were assigned by Sloan, objecting to the sufficiency 
of the evidence and the charge of the court; and the appel- 
lees suggest delay and ask an affirmance, with damages; 
which requires this court to look to such errors as go to the 
merits of the cause or foundation of the action. 

The first question is, would the facts as alleged in the pe- 
tition, if fully proved, support the verdict and judgment? 
This involves the question whether or not a married woman 
can, by simple contract, with the consent of her husband, 
enter into a partnership with other persons, and therein 
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use her separate property in the business of making brick 
for sale, and retain therein an interest, as a partner of the 
firm, separate from and exclusive of the interest of the hus- 
band, and, as done in this case, recover a judgment, in con- 
nection with the other partners, for damage done to the 
property of said firm, leaving the name of the husband out 
of the judgment. 

As this question is not specifically pointed out in the as- 
signment of errors or raised by the action of the parties be- 
low, it is hardly necessary to consider it further than to 
say that there is no statute or authority in the decisions of 
this court which recognizes the right of a married woman 
to make a valid contract of partnership of this kind. 

The second question arises upon the following charge of 
the court, to wit: ‘* The burden of showing that David Fry 
had an interest in the brick, and that over and above his 
debts to the firm and the debts of the firm to third parties, 
devolves on the defendants in this case,’’ and unless it was 
so shown that plaintiffs must recover. 

This was in effect an instruction to the jury, that although 
they might be satisfied that David Fry had an interest in 
the brick as a partner, his interest therein could not be 
levied on and sold under an execution against him, unless 
defendants could show that David Fry was not indebted to 
the firm and that the firm was not indebted to other 
persons. 

This court has decided to the contrary, in accordance 
with well-established authority. (De Forest v. Miller, 42 
Tex., 34.) 

For this error in the charge of the court the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Ben S. Boons v. J. T. Revss. 


1. BANKRUPTCY—JURISDICTION.—The State courts have concurrent 
jurisdiction with the bankrupt courts over liens on real estate of a 
bankrupt. The court having obtained jurisdiction first retains it. 


ON REHEARING. 


2. LIENS, FORECLOSURE OF, IN BANKRUPTCY.—A creditor whose debt 
is secured by lien on real estate may enforce his lien notwithstanding 
the discharge in bankruptcy of his debtor, and although his claim 
was not proven up against the bankrupt’s estate. 


AppraL from Wharton. Tried below before the Hon. W. 
H. Burkhart. 


The facts appear in the opinion. 
J. T. Harcourt & C. H. Kendall, for appellant. 
E.. M. Pease, for appellee. 


Oapen, Justice.—This suit was commenced in the District 
Court of Wharton county in October, 1867, upon a promis- 
sory note and to enforce a vendor’s lien. In December, 
1868, Philips, the defendant below, assigned his property 
in bankruptcy, and in May, 1869, L. F. Harris, the as- 
signee, made himself a party. Afterwards Boone, the ap- 
pellant, intervened and claimed title to the land in contro- 
versy by virtue of a purchase from the assignee, Harris. 
The cause was tried by a jury, and a judgment was rendered 
for the plaintiff below, with a decree for the foreclosure of 
the vendor’s lien, and Boone has appealed. The only ques- 
tion presented by the assignment of errors which need be 
noticed in this opinion is in regard to the jurisdiction of 
the District Court, in exclusion of that of the federal court, 
under the peculiar circumstances of the cause. And that 
question was fully considered and definitely settled in the 
case of Garnett v. Smith, decided at the last term of this 
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court. In that case it was decided that the State courts 
had concurrent jurisdiction with the bankrupt court in en- 
forcing liens, and that whichever court first acquired juris- 
diction could hold the same, and could proceed to a final 
adjudication of the matter. In the case at bar the District 
Court acquired jurisdiction of the subject-matter more than 
one year before the assignment of Philips, and therefore its 
jurisdiction could not be ousted by the bankrupt court. 
Boone, the appellant, acquired all the title he claims from 
the assignee after he had made himself party to this suit, 
and if he acquired any title at all it was subject to the judg- 
ment and decree of the court in this cause. There was a 
remittitur entered for a considerable sum, considering which 
we discover no error in the judgment of the lower court, and 
it is affirmed. 

Opinion delivered February 24, 1873. 

A rehearing was granted. 


On rehearing Long & Long filed an elaborate argument 
for appellant. 


Goutp, Assocrate JusticE.—We adhere to the opinion 
affirming the judgment. 

A creditor whose claim is secured by a lien on real estate 
may enforce his lien, notwithstanding the discharge in bank- 
ruptey of his debtor, and although his claim was not proven 
up against the bankrupt’s estate. 

In the case of Elliot’s Administrator v. Booth and John- 
son, supra, p. 180, the decisions on this question were col- 
lected and reviewed, and the whole subject was so fully con- 
sidered as to render its further discussion unnecessary. (See 
also Assignee of Nicks v. Perkins, 1 Wood, (U.S. C. C.,) 
383; Davis v. R. R. Co., Id., 661.) 

The jurisdiction of the court below to render the judg- 
ment of foreclosure may be upheld, without inquiring as to 


the power of the bankrupt court to sell free from incum- 
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brances land of which, prior to the bankruptcy, the State 
court had acquired jurisdiction in a suit to enforce a lien 
thereon. It is enough that it does not appear in this case 
that the bankrupt court ordered any such sale, nor that the 
assignee intended to sell, nor indeed that the purchaser, 
Boone, claimed to have bought otherwise than subject to 
incumbrances, if any really existed. The record shows no 
conflict of jurisdiction. The assignee made himself a party, 
not for the purpose of obstructing further proceedings, but 
in order that the litigation might proceed to final judgment. 
Under these circumstances there can be no question as to 
the jurisdiction of the court to go on and enforce the lien. 
(Doe v. Childress, 21 Wall., 643.) 

Whilst the record is somewhat obscure as to disposition 
made of the plea setting up the discharge in bankruptcy, it 
is very clear that the court had no intention to give the dis- 
charge any further effect than to relieve the bankrupt from 
personal liability. 

There is nothing in the proceedings or judgment of which 
the plaintiff in error, Boone, can complain, and the judg- 
ment is accordingly affirmed. 


AFFIRMED. 





D. C. Gropryas v. J. A. Hersxrtn, ApM’R. 


CLAIMS AGAINST AN ESTATE.—The statutory mode of presenting claims 
to the administrator for allowance or approval is not the proper rem- 
edy to recover back money paid for land bought at administrator’s 
sale where there is a deficit in the land sold. 


AppgAL from Fort Bend. Tried below before the Hon. 
Livingston Lindsay. 


P. E. Pearson, for appellant, cited Crayton v. Munger, 
9 Tex., 285; Walton v. Reager, 20 Tex., 103. 
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Reeves, Associate Justice.—We are of opinion that the 
court did not err in disapproving appellant’s claim. The 
claim is in the form of an account for three hundred and 
eighty-three dollars and sixty-three cents, with interest. 
The account and affidavit attached show the purchase by 
appellant of two tracts of land sold by Heiskill as adminis- 
trator of the property of the estate of Miller. Appellant 
states that one of the tracts so purchased by him was esti- 
mated to contain 1,914 acres, for which he paid the sum of 
thirty-seven and a half cents per acre, amounting to $717.75, 
when as he states Miller had title to only 891 acres, as was 
afterwards ascertained. He alleges that he overpaid the 
administrator the sum of $383.63, as shown by his account, 
and which he is seeking to recover back from Miller’s estate, 
for the deficiency in the number of acres, with interest from 
January 7, 1858. 

The claim was allowed by the administrator, Heiskill, 
but was disapproved by the District Court by an order 
entered as the judgment of the court, and the claimant 
appealed. The deed from Heiskill, the administrator, to 
appellant recites that the administrator sold the interest 
of the estate in the land, describing the two tracts, the first 
as containing 400 acres and the other three-quarters of a 
league, less one-quarter sold to Milligan and 300 acres sold 
to Clark and wife. The deed shows the payment of $917.75 
as the purchase-money for both tracts. It further appears 
that Miller had sold and conveyed to Milligan two-quarters 
of the league instead of one-quarter as recited in the deed 
to Giddings. Though Milligan’s deed was recorded, the 
parties seem to have acted in the belief that he owned but 
one-fourth of the league, when his deed called for two- 
fourths of it. There is no allegation of mistake or fraud 
nor when the deficiency in the land was first discovered. 
Doubtless the parties overlooked the deed to Milligan, and 
were mistaken in the description they gave of his part of 
the league. 
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How far equity would afford relief on timely application 
by suit with proper parties before the court it is not neces- 
sary to decide in this case. The mistake enters into the 
deed under which appellant claims, and in such a case the 
mistake could only be corrected by allegation and proof of 
such facts as would show that the purchaser was entitled to 
relief. The statutory mode of presenting the claim to the 
administrator for allowance or approval was not the proper 
remedy to recover back the money for the deficit in the 
land. The account, it would seem, was barred by the statute 
of limitations when it was presented to the administrator 
for his action. The right of action accrued to appellant in 
1858, and no facts are shown to prevent the running of the 
statute. (Smith v. Fly, 24 Tex., 345.) 

The judgment of the District Court is therefore affirmed. 


AFFIRMED. 





Joun L. Darran v. J. H. WestertaGe, Cuter or Potice. 


1. HABEAS Corpvs.—This writ cannot be made use of to effect an appeal 
or writ of error. 

2. SAME.—When the return to the writ shows a commitment to enforce 
a fine imposed by a court, the extent to which the judgment im- 
posing the fine can be investigated is to inquire into the jurisdiction 
of the court to impose the fine. 

3. SAME.—Darrah was fined by the recorder’s court of the city of Gal- 
veston for a breach of an ordinanee, and in default of payment was 
committed to the custody of the chief of police of the city. He ob- 
tained a writ of habeas corpus and sought on the hearing to disprove 
the charge on which he was adjudged guilty by the recorder: Held, 
That the exclusion of such testimony was not error. 


ApPEAL from an order in chambers made by Hon. Samuel 
Dodge, Judge of the Criminal District Court of Galveston. 


J. T’. Harcourt, for appellee. 
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IRELAND, Associate Justice.—The appellant was charged 
with a violation of the fire ordinances of the city of Galves- 
ton, and aftera hearing before the recorder, he was fined 
$100 and costs, and in default of payment was arrested by 
the chief of police, and he then sued out a writ of habeas 
corpus before Judge Dodge, of the Criminal District Court 
of Galveston county. After a hearing before that officer, he 
was remanded to the custody of the chief of police, and he 
prosecutes this appeal. 

The warrant, judgment of the recorder, city ordinances, 
and commitment are made parts of the officer’s return to the 
writ. There is a bill of exceptions taken to the refusal of 
the court below to hear testimony to disprove the facts 
upon which the recorder rendered his judgment. The va- 
lidity of the recorder’s court of the city of Galveston in all 
matters properly pertaining to his office, and authorized by 
the charter and ordinances of the city, has been heretofore 
passed upon and upheld by this court. 

So long as the judgment of the recorder remained in force 
it was not competent for appellant to enter into an investi- 
gation of the facts upon which the recorder rendered his 
judgment. This could only be done by an appellate court. 

The writ of habeas corpus cannot be made use of to effect 
an appeal or as a writ of error. 

The extent to which the court below could go in looking 
into the orders of the recorder was as to his power to hear 
and determine the question involved in the trial before the 
recorder. 

Whether the proof warranted the judgment was not a 
matter that could be investigated by the judge on the hear- 
ing of the writ of habeas corpus. That could only be done 
by an appellate court, and it was not error to reject the 
proof tendered by appellant. There is no error in the record 
for which the cause can be reversed, and it is affirmed. 


AFFIRMED. 
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H. J. Gaskins v. Mary A. PEEBLES ET AL. 


1. INJUNCTION—PRACTICE.—It is not error to dismiss a bill for injune- 
tion which is defective, where the plaintiff does not ask that it be 
continued for hearing with leave to amend. 

2. SAME.—A party in possession of land, seeking relief in equity, and 
failing to show a possible or threatened injury to his possession or 
title, makes no case, and the dissmisal of such petition is not error. 

3. SPECIFIC PERFORMANCE.—A bill for specific performance must show 
the contract, including consideration, date, terms, and stipulations. 


Appeal from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

Gackins brought suit 30th March, 1871, against Mary A. 
Peebles and husband, R. R. Peebles, and H. H. Boone, 
administrator of the estate of C. C. Williams, alleging, in 
substance, that plaintiff had bought part of a certain lot, 
No. 9, in block 195, in Hempstead, of one Bush, paying full 
consideration therefor, and in ignorance that the vendor’s 
lien was held on it by Peebles and wife; that Peebles and 
wife obtained a judgment enforcing the vendor’s lien on 
said lot, but before the sale Gaskins (plaintiff) contracted 
with Peebles and wife that the rents of the lot should be 
paid over monthly to Peebles and wife until two hundred 
dollars, the estimated worth of the lot without improve- 
ments, should be paid, when the title was to be released by 
Peebles and wife to plaintiff; that under said contract the 
rents had been so applied and until over two hundred dollars 
had been paid, whereby he was in equity the owner of said 
lot ; that under an execution held by Boone, administrator 
of Williams, the lot was advertised for sale. The lot was 
claimed by Mrs. Pecbles as her separate property. Writ of 
injunction was prayed for, and judgment for the lot. 

In the record no injunction bond or writ of injunction 
appears, nor is the bill sworn to. 

The defendants filed a motion to dissolve the injunction 
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and dismiss the bill, for want of affidavit and bond and 
want of equity. 

August 14, 1871, the injunction was dissolved and the 
bill dismissed, to which exceptions were taken, and notice 
of appeal was given. 


By writ of error the case is brought up for revision by 
Gaskins. 


Giddings & Morris, for plaintiff in error. 
Hunt & Holland, for defendants in error. 


Moorg, Assocrate Justice.—If an injunction was ever 
issued in this case, which can only be inferred from the 
judgment of the court ordering its dissolution, it was cer- 
tainly unauthorized. The petition was not sworn to, nor 
was a bond given to the party to be stayed in the collection 
of his debt, as is expressly required by the statute. (Pas- 
chal’s Dig., arts. 3929, 3933.) There can be no question 
therefore that the court did not err in dissolving the injunc- 
tion if, as we have said, it was ever issued. And unless 
the plaintiff had asked to continue the case over, and prof- 
fered to amend his petition so as to show a cause of action 
or ground for relief against Boone, it cannot be said that, as 
to him at least, the petition was not properly dismissed. 

It may be urged that these objections to the petition do 
not apply to the defendants, Peebles and wife, and therefore 
the petition should not have been dismissed as to them. If 
plaintiff has title to the land and is not bound by the judg- 
ment against his vendor, Bush, as he is in possession of the 
lot, and it is not alleged that Peebles and wife have done 
anything to disturb or interrupt this possession, or that 
they have threatened or can legally do so, or that the deed 
from the sheriff to Mrs. Peebles casts a cloud on his title, 
there is no necessity for the interposition of the court. If, 
however, the decree against Bush is binding upon him he 
certainly has no ground for relief, so far as is shown in his 
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petition, unless it is by reason of the alleged adjustment of 
the amount of purchase-money justly chargeable on the por- 
tion of the lot purchased of Bush and the agreement that 
this sum should be paid from the reut of the premises. In 
this aspect of the case the petition must be regarded as a 
suit for specific performance. But if so, we are constrained 
to say the facts relied upon, the consideration for the agree- 
ment, the time when it was entered into, its terms and stip- 
ulations, are all so vaguely and indefinitely presented in 
the petition, together with the failure to account for his 
delay in asking its enforcement at an earlier day, forbid our 
saying that the court erred in holding, in effect, that the 
petition did not present such a case as required the court 
to grant relief of this character. 
The judgment is therefore affirmed. 
AFFIRMED. 





San Patricio County v. Joun McCrans. 


1. PROCLAMATION BY THE GOVERNOR.—Such proclamation attaching 
a county to another county for judicial purposes (under art. 12, sec. 
24 of the Const.) is conclusive upon the courts. They cannot inquire 
into the causes or information upon which the Governor acted. 

2. CONFEDERATE MONEY CONTRACTS.—Where suit is brought upon a 
contract for labor done, payable in Confederate notes, a plea setting 
up such fact is good to the extent of inquiring into the actual value 
of the labor performed, which actual value may be recovered. 

3. CLAIMS AGAINST COUNTIES.—The act of 21st July, 1870, (Paschal’s 
Dig.,60¢0,) providing for the payment of the outstanding indebted- 
ness Of the several counties, requires all such claims to be registered 
and numbered, and prohibiting payment, except in the order of 
number and date of presentation for registration ; and in a suit upon 
a claim not so presented for registration that fact may be pleaded. 

4, SAME.—The County Courts cannot, without special authority, issue 
commercial paper so as to charge the county or deprive the county 
of any defense it might have against the original creditor, and the 
holder of an ordinary draft upon the county treasurer would only 
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take the claim against the county, of which the draft would be evi- 
dence and subject to every defense which existed against the orig- 
inal holder of such claim. 


AppeaL from Nueces. Tried below before the Hon. T. C. 
Barden. 

John McClane brought suit April 13, 1872, in the District 
Court of Nueces county, against the county of Refugio, upon 
eighteen county warrants for one hundred dollars each, 
seven bearing date August 30, 1861, of which the following 
is a copy: 

‘‘No. 1. $100. Treasurer of San Patricio county will pay 
to Alexander Murphy, or order, the sum of one hundred 
dollars, ($100,) with 12 per cent. interest per annum from 
date until paid, the same being on account of the contract 
for building the court house and jail in said county. 

‘Witness my hand and seal of County Court of said 
[u. s.] county, at San Patricio, this 30th of August, A. D. 


1861. 
**Attest: A. McGtom, OWEN GAFFNEY, 
CVk C. C., &. P. Co. Chief Justice.’’ 


The other eleven were of date May 21, 1862, and copy of 
one is as follows: 

‘*No. 13. $100. The Treasurer of San Patricio county 
will pay to Alexander Murphy, or order, the sum of one 
hundred dollars, part payment on balance due him on 
court house and jail, as per last settlement with the County 
Court, with 12 per cent. per annum interest until paid. 

‘‘ Witness my hand and seal of County Court, at San 
[L. 8s.] Patricio, May 21, A. D. 1862. 

‘‘Attest: A. McG Lorn, OWEN GAFFNEY, 

CUR C. C., 8. P. Co. Chief Justice.”’ 

It was alleged that these county warrants were indorsed 
by Murphy to petitioner, who was owner and holder, &c. ; 
that the officers issuing the same were authorized to do so 
by action of the County Court er San Patricio county ; that 
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the county treasurer will not pay the warrants, nor will the 
County Court order payment, &c. 

The defendant pleaded in abatement that the suit was 
not brought in San Patricio county. The action of the 
court is shown by the bill of exceptions, as follows: 

‘¢ Be it remembered, that this cause coming on to be heard 
upon the defendant’s plea to the jurisdiction of the court, 
which said plea was verified by facts and admission of plain- 
tiff’s petition, filed as part of the record in said cause, and the 
judge having stated from the bench that he had certified 
by telegraph to the Governor of the State of Texas, before 
the filing of this suit, that from the want of a proper place 
for holding court and for the sheriff and clerk of said San 
Patricio county, and also for the want of the requisite num- 
ber of qualified jurors, the court could not be properly held 
in said county, and that he had a certified copy of the 
Governor’s proclamation issued thereon; and thereupon the 
court overruled the said plea, to which ruling of the court 
the defendants excepted, for the reason that the certificate 
of the judge was not made in the terms of the law, and 
that the said proclamation was of no force and effect on 
account of said defect in said certificate, and now here 
tender this their first bill, and ask that it be signed and 
certified as a part of the record in this cause, which is ac- 
cordingly done. 

**The above bill of exceptions is signed, with the addition 
that any statement from the bench was to this effect: that 
I had, as required by the Constitution of the State, duly 
certified in writing to his excellency the Governor the 
existence of the facts set forth above relating to San Patri- 
cio ccunty, whereupon in the first instance the proclama- 
tion duly issued attaching San Patricio county to Nueces 
county for judicial purposes; that subsequently, viz, No- 
vember 25, 1871, was passed the act amending act fixing 
the times for holding tre terms of court in the 16th ju- 
dicial district; but that, about the 20th February, 1872, 
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I telegraphed the Governor, stating the same circumstances 
still existed in San Patricio county as formerly, and asking 
that his excellency’s proclamation re-issue, re-attaching the 
county of San Patricio to Nueces county as was before done. 

‘The proclamation was re-issued. 

‘*In addition to what is stated above I further stated 
that I might have communicated the same facts in regard to 
San Patricio again in writing as in the first instance. As to 
this I did not recollect definite. The telegram was sent 
and the proclamation re-issued prior to the filing of above 
suit in District Court, Nueces county. 

‘¢'T. C. BARDEN, 
Judge 16th Judicial Dist. Texas. 


The defendant further answered that the said warrants, 
issued in 1862, were issued under a settlement made with 
Murphy rescinding his contract to build a court house, &c., 
which settlement was in aid of the rebellion, and the amount 
allowed was payable in Confederate money. 

The several described warrants were by amendment made 
part of petition, and plaintiff alleged that he was an inno- 
cent holder for value and in due course of trade. 

The court charged the jury— 

‘<If from the evidence you believe the County Court of Re- 
fugio county executed the warrants set out in plaintiff’s pe- 
tition, and that the same subsequently came into the posses- 
sion of the plaintiff, as an innocent holder, in the ordinary 
course of business, and that the same have not been paid, as 
alleged by plaintiff, you will find for plaintiff the amount 
due upon said warrants.”’ 

Verdict and judgment for the amount sued for. The 
county has brought the case by writ of error to this court. 


J. C. Russell, for plaintiff in error. 


No counsel for defendant in error. 


IRELAND, AssoctaTE Justice.—The plea of privilege to be 
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sued in San Patricio county does not appear to have been 
well taken. Ifthe Governor, in fact, issued the proclama- 
tion attaching San Patricio to Nueces county for judicial 
purposes, the court could not inquire into the fact as to how 
the Governor obtained the information upon which he acted. 
The Constitution confers the power, and his action is con- 
elusive upon the courts. (Constitution, art. 12, sec. 24.) 

The defendant plead many matters in defense, one of 
which was that the contract between Murphy, the original 
payee of the debt sued on, and San Patricio county was 
that the debt was to be paid in Confederate money, and that 
the contract was therefore void, and we are referred to the 
decisions of our predecessors to sustain this position. 

The position of the late incumbents of this bench was that 
Confederate-money contracts were virtually in aid of what 
they termed the ‘‘rebellion,’’ and therefore void. This 
view of the law was originally supposed to be in harmony 
with the views of those public servants controlling the 
affairs of the United States. Such, however, is not the view 
taken of these contracts by the judiciary department of that 
Government, and we have too much respect for that distin- 
guished tribunal to differ with it on this question, and we 
adopt what we understand to be the rule of that court in 
preference to that of our predecessors, and hold that such 
contracts are not void, but that under a proper state of 
pleading and proof the party may recover the real consider- 
ation for the contract, or what the work for which such 
obligation may have been given was actually worth. To 
this extent the defendant’s plea of Confederate money is a 
good plea, but not to the extent of rendering the contract 
void. 

The defendant set up by way of exceptions the fact that 
the claims sued on had never been presented to the treas- 
urer of San Patricio county for registration, and that they 
were not in fact registered and numbered, as required by 
the 4tb. section of the act of 1870, on the subject of county 
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liabilities. (Paschal’s Dig., art. 6044.) That act was then 
in full force, and it will be seen that it prvhibits the county 
treasurer from paying any claim against a county except 
according to number and seniority of presentation. This 
being a prerequisite to payment, the holder could not law- 
fully demand payment without complying with the law, 
nor is it believed that he could maintain a suit without 
such registration; and in overruling defendant’s plea set- 
ting up this fact there was error. This will require a re- 
versal of the judgment; but as the case will go back, and 
there may be further litigation with reference to the de- 
mands sued on, it is proper that we should notice another 
point in the case. 

The plaintiff set up the fact that he was an innocent 
holder of the claims for a valuable consideration without 
notice. 

The court below charged the jury that if the claims came 
into the hands of the plaintiff in the ordinary course of 
business as an innocent holder, and that they had not been 
paid, they would find for the plaintiff. This would indi- 
cate that the court treated the certificates of indebtedness 
or orders on the county treasurer as commercial, negotiable 


paper. It is true that a transfer of such paper would be 
treated in equity as a transfer of the debt of which the or- 
ders were evidences, but these orders are not, in any proper 
view, commercial paper, transferable by delivery, or such 
paper as would prevent the debtor from setting up any de- 
fense he might have against the original holder or creditor. 


The papers sued upon were simply directions to the treas- 
urer to pay the amount of money called for, and could be 
used in evidence against the county in case it denied the 
indebtedness. 

County courts cannot, without special authority, issue 
commercial paper so as to charge the county, or deprive 
the county of any defense it might have against the orig- 
inal creditor. 
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It is certainly the duty of the defendant to make provision 
to pay and to discharge its indebtedness, and because of the 
difficulties in the way of the citizen in compelling payment 
to be the more prompt; and should the county fail to do 
this, upon the amount due being ascertained, the plaintiff 
is not without a remedy. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





T. L. Ross, ApM’R, AnD Westry Ross, GuarpIAN, v. SaRAw 
C. SMITH ET AL. 


1. ALLOWANCE IN LIEU OF HOMESTEAD.—An estate was appraised at 
fifteen hundred dollars; a creditor had a mortgage, allowed and ap- 
proved, on two mules belonging to the estate; there being no home- 
stead, the court, in lien thereof and of other exempt property, set 
aside all of the assets of the estate except the said two mules to two 
children of the deceased, they being the family. On appeal by the 
guarcian of the children from the order setting aside the property, 
and which excepted the two mules from its operation, held, that in 
the absence of facts showing that the allowance made by the court 
was insufficient to support the two children, the action of the court 
below will not be disturbed. 

2. SAME.—'This court will not determine, in absence of testimony, that 
thirteen hundred dollars is too small an allowance to be made to 
two minors in lieu of exempt property in the administration of their 
father’s estate. 


AppgaL from San Jacinto. Tried below before the Hon. 
J. R. Burnett. 


Walton, Green & Hill, for appellants. 


Rozerts, Cuter Justice.—The object of this appeal is to 
show that the court below erred in refusing to turn over to 
Wesley Ross, guardian of the minors, the two mules that 
had been decreed by the District Court to be sold to satisfy 
a judgment rendered in favor of Sarah C. Smith, together 
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with the rest of the property of the estate of John W. Ross, 
in lieu of a homestead and other exempt property. It is 
not shown what the two mules were worth, further than 
may be inferred from the price agreed to be paid for them 
by the deceased, John W. Ross, to Sarah C. Smith, which 
was two hundred dollars, secured by note and mortgage on 
said mules, that constituted the foundation of the judgment 
and decree against the administrator, T. L. Ross. The 
whole estate, including the two mules, was shown td be 
something less than fifteen hundred dollars, from which it 
appears that the amount turned over for such purpose, to 
which there was no objection, was something less than 
thirteen hundred dollars in property. And because the 
two mules, as well as the rest of the property, were not 
turned over for such purpose, the administrator and guard- 
ian appealed from the judgment of the District Court turn- 
ing over the rest and not the two mules. 

It is not shown whether John W. Ross resided in a town 
or in the country. There are no other facts in the record 
which show upon what the judge acted in this adjudi- 
cation. And therefore there is nothing from which this 
court can determine that an amount of property, something 
less than thirteen hundred dollars, without the said two 
mules, was not sufficient as an amount to be set apart to 
the two minors in lieu of a homestead and exempted prop- 
erty. Had there been but little or no property besides the 
two mules to be set apart for such purpose, then the ques- 
tion would have arisen, whether or not the judgment and 
decree in favor of Sarah C. Smith, not being appealed from 
or otherwise contested directly, should yield to the rights 
ofthe minors. The circumstances of this case as exhibited 
in the record do not require that question to be considered, 
as we cannot say that the amount which was set apart could 
not be adequate for such purpose. 

Judgment affirmed. 

AFFIRMED. 
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ALEXANDER GLENN v. Z. W. Matuews. 


1, ILLEGAL CONTRACT.—A contract for the purpose of acquiring a tract 
of land by the statute of limitations of five years, and in which one 
of the contracting parties, having no title, makes to the other a 
deed, with warranty, for the land, to be used as a ‘‘deed duly re- 
corded’? in the acquisition of said land, is illegal, and from its 
breach no action would lie. 

2. DAMAGES ON BREACH OF WARRANTY are ordinarily the purchase- 
money and interest which may be shown by other evidence than the 
recitals in the deed; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. 


Error from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

This was a suit by Z. W. Mathews, administrator of F. 
R. Penrice, deceased, against Alex. Glenn, upon a covenant 
of warranty in a deed executed by Glenn to Penrice, January 
1, 1859, for a labor of land on the Brazos river, in Austin 
county. The consideration in the warranty deed was $1,200, 
which sum, with interest and costs of eviction, were de- 
manded, Penrice having been evicted from said land by 
Freeman and David George, heirs of the original grantee 
of the labor, and who held the paramount title. 

The defendant pleaded illegality of the contract between 
him and Penrice, as follows: 

‘‘And for further answer this defendant denies all and 
singular the allegations in plaintiff’s petition, except such 
as are hereinafter specially admitted. 

‘* Defendant admits the execution of the bond for title and 
deed referred to in plaintiff’s petition, together with cove- 
nants of warranty; also the suit and eviction by Freeman 
and David George; also that the defendant had notice of 
the pendency of said suit; but he very specially denies that 
plaintiff’s said intestate, F. R. Penrice, deceased, purchased 
of defendant or entered upon and took possession of said 
land in good faith, as is alleged by plaintiff. 
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‘¢ Defendant denies that he ever received any consideration 
for said land or for the execution of said title bond, deed, 
and covenant of warranty, except as hereinafter stated. 

‘** Defendant further says that at the time of the execution 
of said title bond, said land was unoccupied, and said F. R. 
Penrice desired to take possession of said land under color 
of title, and he applied to defendant to make him title to 
the same, so as to enable him to hold the same by prescrip- 
tion under a deed duly recorded. 

‘* Defendant further says that at the especial instance and 
request of said F. R. Penrice, and for his accommodation, 
and without consideration, except as hereinafter stated, and 
for the purpose of enabling said Penrice to hold said land 
by prescription, he (defendant) executed said title bond and 
said deeds, with covenants of warranty, and he, the said 
Penrice, agreed at the time to hold said defendant harm- 
less from any suit or suits that might be instituted for the 
recovery of said land, and from all costs of such suits, and 
to not hold him responsible on said warranty ; that in fact 
said sale and said title bond and deed was a sham arrange- 
ment entered into between said F,. R. Penrice and this de- 
fendant and at the especial request of said Penrice. 

‘*¢ Defendant further says that it was especially understood 
that this defendant was to receive no consideration for said 
land or for the execution of the title to the same. 

‘* Defendant admits that it was a part of the arrangement 
between the parties to said title bond at the time of its ex- 
ecution, in order that there should be an appearance of a 
consideration for said land, that said Penrice should deliver 
to defendant a note on Joe Foster for four hundred dollars; 
and it was understood and agreed at the time that this 
defendant was to hold said note, and account for the same, 
or the proceeds thereof, on a final settlement of accounts 
between the parties, and that he did afterwards collect the 


money on the same. 
26 
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‘*He further states that said Penrice was then owing this 
defendant one hundred and fifty dollars on a balance of ac- 
counts, and that the same was agreed at the time to be 
liquidated and settled out of the proceeds of said note, which 
said balance of accounts has never been settled in any other 
manner. 

** Defendant also admits that at the time of the execution 
of said deed said Penrice gave to him a draft on William 
M. Rice & Co., of Houston, for the sum of eight hundred 
dollars, but that the same was a sham arrangement, entered 
into between the parties at the instance of said Penrice, and 
that no consideration in fact passed between the parties to 
said deed, but that in pursuance with the aforesaid arrange- 
ment defendant took said draft to Houston, received the 
money on the same, and paid it over to said Penrice at 
Hempstead on his return. 

‘* Defendant further says that thereafter, to wit, on the 
day of , A. D. 1859, or the day of : 
A. D. 1860, said Penrice, for the protection of this defend- 
ant, made a statement in writing, witnessed by A. J. Bell 
and D. Y. Portis, showing the nature of the entire transac- 
tion, admitting the same to have been a bogus arrangement, 
entered into at his request, and that this defendant was to 
be at no costs or expense on account of any suit or suits that 
might be brought against him on account of said sale and 
deed to said land. A substantial copy of said statement in 
writing is hereto attached, marked ‘* A,’’ and is made a part 
of this answer. 

‘¢ Defendant further says that, by agreement of himself and 
said Penrice, said written statement was placed in the hands 
of one Clinton Fort, of said Austin county, for safe-keeping, 
and this defendant has not seen the same since that time. 

‘* He further states that the said Fort is now dead, and that 
he has applied unsuccessfully to E. T. Bonney, who is ad- 
ministrator of said Fort’s estate, for said written instru- 
ment, and he believes, and so charges, the same is lost. 
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‘¢ He further states that the family of said Clinton Fort, 
deceased, have all removed beyond the limits of this State, 
and are beyond the process of this court, and that all the 
property and papers of said deceased are in the hands of said 
Bonney as administrator. 

‘* Defendant further says that by reason of the institution 
of this suit he has been compelled to employ attorneys at 
an expense of, to wit, $350, and he pleads the same, to- 
gether with the aforesaid $150, balance of accounts, in offset 
to whatever he may be held liable for on account of the 
aforesaid Joe Foster. 

‘‘ Defendant further says that the entire transaction rela- 
tive to said land, said title bond and deed, and also the pre- 
tended consideration therefor, was, upon the part of said Pen- 
rice, a fraud from its incipiency, and designed to enable him 
to hold said land by limitation under a deed duly recorded. 

‘‘ Wherefore this defendant prays that he may be dis- 
charged with his costs. 

‘* Defendant withdrawsall his answers and pleas heretofore 
filed.”’ 


cA”? 


This is to show that Alexander Glenn made me a deed to 
a labor of land lying east of the Brazos river, in Austin 
county, it being labor No. 9, or adjoining labor No. 8, be- 
low the road, for the pretended consideration of twelve hun- 
dred dollars. Now, I did give the said Glenn a draft on 
William M. Rice & Co., Houston, for $800, which money 
said Glenn did pay over to me again in Hempstead, on his 
return from Houston, as agreed upon between us, and I also 
gave the said Glenn a promissory note on Joe Foster for 
$400, which amounted to twelve hundred dollars. Now, the 
said Glenn was to keep said note, and to account to me ‘or 
the same hereafter in our final settlement. And I further 
certify that said sale and deed was not bona fide, but only 
done at my request and shaw between him and me, and that 


& 


GLENN v. Matuews. [Galveston Term, 





Opinion of the court. 





the said Glenn is not to be at any costs or expense in any 
suit or suits that may be brought against me or him on ac- 
count of such sale or deed of said labor of land. 
BELLVILLE, Dec. 10, 1860. 
F. R. PEnrice. 
Witness : 
D. Y. Portis, 
A. J. Br. 


State or TEXAs, 
Austin County. 

I, Alexander Glenn, do solemnly swear that all the ma- 
terial allegations set forth in this answer are true, and that 
Exhibit ‘‘A’’ is a substantial copy of the original as written 
by him at the time. 

ALEXANDER GLENN. 


Subscribed and sworn to before me December 9, A. D. 
1868. Joon W. Gooner, 
Clerk D. C., A. C. 


Demurrer to the answer was sustained by the court. A 
jury was waived, and the court gave judgment for $1,200 
and interest, costs of the eviction suit and costs; which judg- 
ment Glenn, by writ of error, asks may be revised. 


A Chesley, for plaintiff in error. 
No brief for defendant in error. 


Moorg, Assocrate JusticeE.—The record does not disclose 
nor does the argument of counsel suggest the ground upon 
which the general exception to the amended answer of the 
plaintiff in error was sustained, and we are unable to per- 
ceive any valid objection to the answer which warrants the 
judgment. If the matters stated in the answer are true, it 
certainly needs no argument to show that the contract on 
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which the action is brought was in contravention of public 
policy and manifestly fraudulent. 

While our statutes of limitations are most liberal in their 
provisions for the protection of occupants against those who 
assert adverse or conflicting titles, they were not enacted 
with the view or intention to provide the means by which 
parties may, with premeditation and design, filch property 
from those to whom it justly and honestly belongs. And 
though it may be that, as between the owner and occupant, 
the latter cannot be deprived of the benefit of the statute by 
proof that he entered and held the land with such fraud- 
ulent intent, when he has held actual, visible, notorious, 
and adverse possession for sufficient length of time to bar 
the owner, yet it by no means follows that if the occupant 
is evicted by the owner, and the fraudulent intent with 
which he took possession is defeated, that he can maintain 
an action against a participant in such illegal and immoral 
intent and purpose, no matter however great may have 
been the gain of the one and the loss of the other therefrom. 
That contracts against public policy or to effect and con- 
summate a fraud are illegal and void, and that courts of 
justice will neither carry them into effect nor relieve against 
them when consummated, are principles of law too familiar 
and well established to need reference to authorities, 

If defendant’s intestate paid plaintiff in error the consid- 
eration expressed for his participation and assistance in the 
fraudulent contrivance by which he designed getting into 
possession of the land described in the deed, under color of 
title, the failure to consummate the purpose designed affords 
him no ground of action. Whatever loss he may have in- 
curred by reason of his fraudulent contrivance to pervert 
and prostitute the law to an immoral purpose, he is justly 
left to bear it as a penalty for his fraud. Nor need we cite 
authorities to prove that though the contract is in writing 
parol evidence is admissible to show its real character, al- 
though the written instrument is thereby contradicted. 
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But even though the facts alleged did not, as they must 
clearly do, show that the covenant, for the alleged breach 
of which the suit is brought, was fraudulent and void, still 
the demurrer should not have been sustained. As a gen- 
eral rule, the damages which the vendee is entitled to re- 
cover for a breach of covenant for title is the purchase-money 
and interest. It is a familiar principle that the recital in 
the deed of the amount paid by the purchaser is not conclu- 
sive, and that the real consideration may be shown by parol 
evidence. (Gibson v. Fifer, 21 Tex., 260.) If, therefore, 
the deed was a mere voluntary conveyance, and defendant’s 
intestate paid no consideration whatever for it, it cannot be 
held that he has sustained more than mere nominal dam- 
ages by the eviction. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Joun T. GrirFin v. Joun W. CHApDwIck. 


1, PRACTICE—OBJECTIONS TO DEPOSITIONS.—To enable this court to 
revise the action of the District Court in overruling objections to 
depositions which were read in evidence, it is necessary that the 
bill of exceptions contain the deposition or certificate objected to 
and the grounds of objection urged. 

2. PRACTICE—BILLS OF EXCEPTIONS.—When objectious are taken to 
the ruling of the District Court, which do not ordinarily form part 
of the record, exceptions must be taken aid presented by bill of ex- 
ceptions, or by the statement of facts, and all the facts and cireum- 
stances pertinent to the exceptions and necessary to enable this 
court to understand the questions decided by the District Court 
must also be set forth or shown by the record. 

3. CHARGE OF COURT.—It is not error in the District Court to refuse 
a verbil charge asked, though otherwise unexceptionable. 

4. VERDICT.—Resort may be had to the pleadings to determine the 
date from which interest found in the verdict for plaintiff shall be 
computed. When such fact can be so ascertained a verdict for a 
sum certain and interest is not void for uncertainty. 
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AppraL from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 


A. Chesley, for plaintiff in error. 


Harris & Kleberg, for defendant in error, cited Avery v. 
Avery, 12 Tex., 58; Parker v. Leman, 10 Tex., 116; Moke 
v. Fellman, 17 Tex., 368; Loggins v. Buck, 33 Tex., 119; 
Paschal’s Dig., art. 216 ; Reid v. Reid, 11 Tex., 593 ; Chap- 
man v. Sneed, 17 Tex., 432; Lloyd v. Brinck, 35 Tex., 1; 
Paschal’s Dig., arts. 3735, 3742, 6826; Gill v. Campbell, 
24 Tex., 405; Ellison v. Keese, 25 Tex. Supp., 83. 


Moors, Associate Justicr.—The objections taken in the 
court below to the deposition of the defendant in error are 
not presented by the record in such manner as to enable us 
to review the action of the court overruling them. The bill 
of exceptions taken by the plaintiff states the grounds of his 
objection to the admissibility of the deposition, but it does 
not set forth the deposition or certificate, the insufficiency 
of which is mainly relied upon for the exclusion of the dep- 
osition, so as to enable us to determine whether the alleged 
defects in the certificate in fact exist, nor does the state- 
ment of facts set out the deposition, but properly states 
merely the facts found by it. The deficiency of the bill of 
exceptions is therefore in no way supplied by the statement 
of facts, if we could properly look to it for this purpose. 

We find copied in the transcript, though it properly 
forms no part of it, what purports to be the answers of the 
defendant, authenticated by a certificate, which is probably 
the one to which exceptions were taken. But if we were at 
liberty to look to the deposition because copied in the tran- 
script, though not by bill of exceptions or otherwise made 
a part of the record of the cause, evidently we should only 
do so when the entire deposition is set forth, or at least so 
much of it as will enable us to fully understand and con- 
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strue that part of it to which the exceptions refer. Here 
we have merely the answers of the defendant and the cer- 
tificate of the officer following his signature. We cannot 
tell whether the deposition was taken in answer to interro- 
gations for discovery, as authorized by the act of May 
11, 1846, organizing district courts, (Paschal’s Dig., art. 
3748,) or on a commission and interrogatories propounded 
to him as an ordinary witness, under the act of May 9, 
1871, to further regulate proceedings in the several courts 
of this State, (Paschal’s Dig., art. 6826,) which unques- 
tionably may be of importance to enable us to give the cer- 
tificate in question its proper construction ; neither have we 
the introductory part of the certificate, if there was any, 
with which very frequently the deposition commences, and 
which, in some instances, may be looked to to supply defi- 
ciencies in that part of the certificate which follows the sig- 
natures of the witnesses. 

But, aside from these considerations, we are of opinion 
that when objections are taken to the ruling of the District 
Court, which do not ordinarily form a part of the record, 
not only must the exceptions be taken and presented by 
formal bill of exceptions, or (as has been held) by the state- 
ment of facts, but all the facts and circumstances pertinent 
to the exceptions, and necessary to enable this court to prop- 
erly understand and determine the questions decided by the 
District Court, must also be set forth in the bill of excep- 
tions or statement of facts, or identified and referred to 
therein, so as thereby to become a part of the record. 

It appears from the bill of exceptions that plaintiff did 
not present to the court the written instructions which he 
insists should have been given the jury. Unless he had 
done so, he has no ground to complain of the failure or re- 
fusal of the court to instruct the jury as he desired, if the 
charges asked were otherwise unexceptionable. The court 
was not bound to act upon a request to give a mere verbal 
charge. No objection was made or exception taken to the 
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failure of the court to give a charge, or if any was given, 
that it was not in writing. 

We see no defect in the verdict for which the judgment 
should be reversed. The only particular in which it can 
be said to be uncertain is as to the time from which interest 
is to be calculated on the principal of the notes sued on. 
But this defect in the verdict is obviated by the petition, to — 
which it has often been held resort may be had for this 
purpose. If it is said that the pleadings do not enable us 
with equal certainty to fix the date from which to compute 
interest on the credit as given in the judgment, we answer 
that the verdict does not allow interest on the credit, and 
certainly the plaintiff in error cannot complain that it has 
been given by the judgment. 

The judgment is affirmed. 

AFFIRMED. 





Joun T. GRIFFIN ET AL. V. JoHN N. CHADWICK. 


1, INJUNCTION—SURETIES.—In an injuntion suit brought by a wife 
joined by her husband to enjoin the sale of lands, her separate prop- 
erty, to satisfy a judgment against the husband, and which suit is 
abandoned by plaintiff, it is error to render judgment against the 
wife and her sureties on the injunction bond for the entire amouut 
of the judgment and ten per cent. damages. 

2. Gault v. Goldthwaite, 34 Tex., 104, overruled. 

3. SAME.—A third party obtaining an injunction restraining the sale of 
his property levied on under a judgment against another, does not 
subject himself to judgment for the entire amount of the judgment 
enjoined upon the dissolution of the injunction, irrespective of the 
damages suffered in fact by the creditor by reason of the injunction. 


Appral from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 
28th May, 1872, Louisa A. Griffin, joined with her hus- 
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band, John A. Griffin, obtained an injunction from the dis- 
trict judge restraining the sale of certain blocks and lots in 
the town of Hempstead, alleged to be the separate property 
of the said Louisa, levied on under an execution issued to col- 
lect a judgment in favor of John N. Chadwick v. John T. 
Griffin and J. M. De Lyon, tor $665.75. 

At November Term, 1872, the case being called for trial, 
the plaintiffs appeared by attorney and stated that they 
would prosecute no further the injunction suit, whereupon 
the court dissolved the injunction and dismissed the suit, 
and adjudged against plaintiffs and the sureties on the in- 
junction bond the amount of the original judgment and 
eight per cent. interest, and ten per cent. damages and all 
costs of suit. 


From which the plaintiffs and sureties appealed. 
A, Chesley, for appellants. 
Harris & Kleberg, for appellee. 


Moore, Associate Justice.—This suit was brought by 
Louisa A. Griffin, joined by her husband, John T. Griffin, 
to enjoin the sale of certain lots in the town of Hempstead, 
under an execution on a judgment in favor of appellee, John 
N. Chadwick, against said John T. Griffin and one J. M. 
De Lyon. Mrs. Griffin was not a party to or in any way 
bound by the judgment on which the execution levied on 
the lots issued, and as John T, Griffin is not a party to this 
suit in his own right, or to protect any interest of his own, 
but merely to enable his wife to assert her right to the prop- 
erty levied on as her separate estate, this suit must unques- 
tionably be treated and regarded as a suit for an injunction 
to restrain the sale of land under an execution on a judg- 
ment to which the party obtaining the injunction is a 
stranger, and not as a suit to restrain the collection of 
money by a party to the judgment under which it is being 
collected. This being the case, unquestionably the judg- 
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ment against the defendants in the suit on which the exe- 
cution issued, and the plaintiffs in this case, and the sureties 
on their injunction bond for the amount recovered in said 
judgmeut and ten per cent. as damages thereon, must be held 
to be erroneous, unless we can concur in the decision of our 
late predecessors in the case of Gault v. Goldthwaite, 34 
Tex., 104, that the previous decision of the court in the 
case of Carlin v. Hudson, 12 Tex., 202, is erroneous, and 
should be overruled. With all due respect for what is 
urged in Gault v. Goldthwaite, we are constrained to say 
that the plain language of the statute to which reference is 
had, as well as the object and purpose of the law, in our 
opinion fully support and justify the judgment in the case 
of Carlin v. Hudson. Certainly the writ of injunction would 
be regarded as of questionable remedial advantage if third 
parties could not invoke its aid except at the peril of becom- 
ing liable for the entire amount of the judgment on which 
the execution issued under which the action sought to be 
enjoined is had, if they fail to perpetuate the injunction. It 
would be most unreasonable to say that a party who hon- 
estly believes his property is about being sold under an 
execution against another, by reason of the mere fact that 
he is mistaken as to his rights in the premises, is liable for 
the full amount of the debt to the payment of which it is 
sought to be applied, however great may be the difference 
between the value of the property levied on and the judg- 
ment, and without regard to the damages which may in 
fact have accrued to the creditor from the injunction. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Wma. H. Harvey, Apm’r, v. W. H. McGrew anp WitsurN 
ANDREWS. 


1. LIABILITY OF SUB-TENANT TO THE LANDLORD.—A sub-tenant is 
not liable upon the covenants contained in the contract of lease 
between the landlord and the tenant under whom the sub-tenancy 
exists; otherwise in case of an assignment of the lease. 

2. DISTRESS WARRANT.—Where a sub-tenant paid rent to the tenant 
for two years of a term of lease for three years, and the third year, 
by consent of all interested, attorned to the landlord, the crop made 
during the third year is not subject to distress for the rent due 
from the tenant for the first two years of the lease and during his 
sub-tenancy. 


Appgat from Victoria. Tried below before the Hon. T. C. 
Barden. 


Phillips, Lackey & Stayton, attorneys for appellant, cited 
Dunlap’s Paley on Agency, 248; Wilson v. Powell, 3 Doug., 


410; Taylor on Landl. and Ten., sec. 16, 431; 1 Pars. on 
Cont., 3d ed., 426, 428; Smith on Landl. and Ten., 292 and 
294, (marginal pages;) Chit. on Cont., 9th ed., 443, (mar- 
ginal page) and note; 2 Bouvier’s Institutes, 212; Tay- 
Jor on Landl. and Ten., 371, 372, 437; Royer v. Ake, 3 
Penn., 461; Benson v. Bowles, 8 Wend., 175; McMurphy 
v. Minot, 4 N. H., 251; Pingrey v. Watkins, 15 Vt., 479; 
Lloyd v. Cozens, 2 Ash., 131; McKeon v. adorn 3 
Davis, 452; Glover v. Wilson, 2 Barb., 264; Graves v. 
Porter, 11 Barb., 592; Harmen v. Ewalt, 18 Penn., (6 
Harris, 9;) Blake v. Sanderson, 1 Gray, 332; Jalques v. 
Short, 20 Barb., 269; Van Renssellaer v. Smith, 27 Barb., 
104; Gighan v. Young, 23 Penn., (11 Harris, 78;) Mc- 
Quisney v. Heister, 33 Penn., 435; Barhoilhet v. Batelle, 7 
Cal., 450; Laffin v. Naglee, 9 Cal., 662; Hintz v. Thomas, 
7 Md., 346; Jones v. Sandrim, 3 Watts & Serg., 531; Tay- 
lor on Landl..and Ten., sec. 138, 436; Watt v. Hinds, 4 
Gray, 256; Damb v. Hoffman, 3 E. D. Smith, 361; Shaw 
v. Partridge, 17 Vt., 626; Fletcher v. McFarland, 11 Mass., 
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43; 2 Bouvier’s Institutes, 212; Chit. on Cont., 9th ed., 
443, (margin;) Smith on Landl. and Ten., 130, 131, 132, 
(marginal pages;) Coles v. Marquand, 2 Hill, 449; Acker 
v. Witherell, 4 Hill, 115; Main v. Davis, 32 Barb., 463; 
Main v. Green, 32 Barb., 449; Prescott v. De Forest, 16 
Johns., 159; Parker’s Appeal, 5 Barr., 390; Talvand v, 
Cripps, 3 McCord, 147; Ratcliff v. Daniel, 6 Har. & J., | 
498; Sherwood v. Phillips, 13 Wend., 479; Taylor on 

Landl. and Ten., sec. 581. é 


Glass & Collander, for appellees. 


Reeves, AssocraTE J usticE.—This suit was brought against 
McGrew and Andrews to recover $666.66, claimed by ap- 
pellant as the rent of a farm belonging to the estate of 
Robert B. Harvey, deceased, for the years 1869 and 1870. 

By the terms of the contract, as it is alleged in the peti- 
tion, the appellee, McGrew, contracted with appellant for the 
use and occupation of the plantation for the period of three 
years, being the years of 1869, 1870, and 1871, for which 
McGrew agreed to pay the sum of one thousand dollars in 
specie, payable in three annual installments of $333.33} 
each at the end of each year, It was further alleged that 
McGrew placed his co-defendant, Andrews, in possession of 
the premises, for which Andrews agreed to pay for the ben- 
efit of appellant the rents according to the terms and condi- 
tions of McGrew’s contract with Harvey. By a subsequent 
agreement the rent was to be paid in currency. By an 
amended petition the plaintiff alleged that McGrew rented 
the farm for himself and Andrews; and again amending 
his petition, he averred that McGrew assigned and trans- 
ferred to Andrews all the interest he, McGrew, had in the 
lease, and that by reason of the assignment to Andrews 
and his occupation of the farm he became liable to the 
plaintiff for all the rents, and that his crops raised on the 
farm were liable to distress for said rents. 
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The original petition was filed March 20, 1871. A dis- 
tress warrant was issued September 27, 1871, under which 
the crop raised by Andrews for that year was seized to pay 
the rent for the years 1869 and 1870. 

The defendants answered (1) by a general denial, and (2) 
the defendant, Andrews, denied that he was the tenant of 
the plaintiff for the years 1869 and 1870, but admitted his 
possession of the farm for said years as the tenant of his 
co-defendant, McGrew, and alleging that he had paid the 
rent for both years to McGrew before the commencement 
of the suit; that the plaintiff leased the premises to Mc- 
Grew for the years 1869, 1870, and 1871 for the gross sum 
of $1,000, payable at the end of the term, and that McGrew 
sublet the premises to him. He further alleged that by 
agreement of all the parties he attorned to the plaintiff after 
the year 1870, and took a lease from him of the premises for 
1871, and that he had paid the rent of that year to the 
plaintiff, and the rents of 1869 and 1870 to McGrew at the 
end of each of said years. 

The jury returned a verdict against McGrew: for the rents 
of 1869 and 1870, and a verdict for Andrews. They further 
find that Harvey did not regard Andrews as an assignee, 
but asa sublessee. Judgment was rendered in accordance 
with the verdict. There was a motion for a new trial, 
which was overruled, and the plaintiff appealed. 

Appellant contends that McGrew acted as the agent of 
Andrews in renting the farm, and that Andrews, the prin- 
cipal, is therefore liable for the rent due for the years 1869 
and 1870, or if McGrew was not the agent of Andrews in 
making the contract for the rent of the farm, yet Andrews 
is liable as assignee of the lease made to McGrew. 

The relationship between McGrew and Andrews is the 
principal question in the case. The court charged the 
jury, at the request of the appellant, that if McGrew rented 
the farm for Andrews, or that after renting it he assigned 
his entire right to use the same to Andrews, and that An- 
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drews occupied said farm, he was liable to the plaintiff for 
the rent, and though he may have paid the rent to McGrew 
the payment would not relieve him from liability to the 
plaintiff for the rent. The court further charged the jury, 
in substance, that if Andrews was the under-tenant of 
McGrew and not his assignee, then Andrews was not liable 
to Harvey on the McGrew lease. 

‘« While ‘an assignee,’’’ says Taylor, ‘‘is liable to the 
original lessor for all the obligations of the lessee by virtue 
of the privity of estate that subsists between them, no ac- 
tion can be maintained by the lessor against an under-tenant 
upon any covenant contained in the lease, since there is no 
privity of estate nor of contract between himself and the 
sublessee.’’ (Taylor's Land. and Ten., sec. 16.) 

It will be seen, by reference to the plaintiff’s last amended 
petition, that he based his right to recover the rent from 
Andrews on the allegation that McGrew had assigned his 
lease to Andrews, and that he had occupied the premises 
under and by virtue of the assignment. 

The precise terms of the lease from Harvey to McGrew are 
not well defined by the petition or the evidence. As the lease 
was understood by the plaintiff and set up in the petition, the 
rent was to be paid in specie and in annual installments. 
As understood by McGrew, the rent was to be paid at the 
end of the term of three years, and in currency. The na- 
ture of Andrews’ possession and his agreement with McGrew 
are not free from doubt. As proved on the trial by the par- 
ties, Andrews agreed to pay McGrew the same amount of 
rent that McGrew had agreed to pay Harvey, but was to 
pay at the end of each year, and in currency. McGrew says 
he wrote to Harvey, and accepted his proposition to rent the 
place for three years at $1,000; that he alone rented the 
farm from Harvey, and that Andrews was not a party to 
the contract. There was no written evidence before the 
jury of the lease to McGrew, and no written evidence of the 
agreement between McGrew and Andrews, The plaintiff 
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in his original petition alleges that the negotiation with 
McGrew was in writing, and on his examination as a wit- 
ness he refers to the written correspondence, but it was not 
produced, except one of McGrew’s letters, dated January 
23, 1870, and which he read in evidence, and proved with- 
out objection that he rented the place to McGrew for the 
years 1869, 1870, and 1871. Andrews gave McGrew his 
note for the first year’s rent and paid it at the end of the 
year ; he also paid McGrew the rent for the second year. 
McGrew and Harvey disagreed about the payment of rent. 
McGrew offered to pay in currency, but Harvey’s agent re- 
fused to receive currency, because, as he said, he thought 
the rent was payable incoin. Failing to settle for the rent 
in currency, McGrew wrote the letter dated January 23, 
1870, to Harvey, and before referred to. In this letter he 
refers to one from Harvey, and proposes to pay the rent, as 
previously agreed upon, in currency. He also informed 
Harvey that the crop had been drowned out and the fences 
washed away by the overflow of the previous year, and pro- 
posed to pay the rent of that year (1869) in currency and 
to pay in specie for the years 1870 and 1871, payable at the 
end of each year, provided the plantation was not overflowed 
during the year 1870, but in case of an overflow in 1870 he, 
McGrew, would leave the place, but would pay the rent of 
‘ that year. As proved on the trial, the letter was written 
without the knowledge of Andrews. It was written the 
year after the original agreement between Harvey and Mc- 
Grew was made. McGrew asserted his rights under the 
lease, and offered new conditions for the future, without 
any intimation that the lease had been assigned to An- 
drews. Harvey’s agent knew that Andrews was in posses- 
sion of the farm at the time the letter was written. The 
agent refused to discharge McGrew from his contract and 
take Andrews for the payment of the rent, but afterwards 
demanded that Andrews should rent the farm directly from 
Harvey for the year 1871; and with the assent of McGrew, 
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Andrews took a lease from Harvey, and paid him the rent 
for that year. 

The course of dealing between the parties tends to show 
that McGrew had not parted with his rights under the lease 
prior to the time when Andrews attorned to Harvey. On 
- the supposition that Andrews was the assignee of the lease, 
he took all the interest of McGrew in the place, and was 
subject to the payment of the rent due on McGrew’s con- 
tract with Harvey. But the acts of the parties after the 
alleged assignment are inconsistent with the theory that 
Andrews was an assignee. It cannot therefore be said that 
the finding of the jury was without evidence. It was not 
necessary that the jury should have given the reasons for 
their verdict, nor would a wrong reason vitiate the verdict 
when the proper conclusion was arrived.at by the jury from 
the evidence. 

We also think the evidence was sufficient to warrant the 
conclusion that McGrew did not act as the agent of Andrews 
in renting the farm. 

Weare also of the opinion that the rent of 1869 and 1870, 
becoming due under the McGrew lease, was not a lien on the 
crop of 1871, raised on the premises by Andrews under his 
agreement with Harvey, and that the crop of 1871 was not 
subject to distraint for the payment of the rents of the pre- 
vious years under the statute concerning rents. (Paschal’s 
Dig., art. 5027, et seq.) 

The court charged the jury as requested by both parties, 
with a further charge by the court. The charges in some 
respects are inaccurate and faulty, but not of a character to 
require a reversal of the judgment. 

The other questions in the case were decided on the former 
appeal of Andrews v. Harvey, 39 Tex., 123. 

The judgment of the District Court is affirmed. 


AFFIRMED. 
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R. H. Harrison v. Crry or Conumsus. 


1. JUDGMENT IN MAYOR’S COURT.—Such judgments can be reversed 
only by an appellate tribunal. They are conclusive as to matters 
within their jurisdiction, unless controlled by such tribunal. 

2. LIABILITY OF CITY FOR ACTS OF ITS OFFICERS.—In an action against 
an incorporated town for acts done by the mayor and city marshal, 
held, that for acts done without authority, they would be personally 
liable; nor will any action lie against the town for damages for an 
act within the authority of the city ordinances and done by the offi- 
cers of the city. 

3. MAYOR’S COURT—JURY.—That plaintiff had been arrested by the 
marshal for an offense created by the city ordinances, tried by the 
mayor and before a jury of six men, found guilty and fined, and 
that the judgment for fine and costs had been collected of plaintiff, 
the offense being ‘‘disturbance of the peace,’’? shows no cause of 
action against the city. 


Appeal from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 

Harrison sued the city of Columbus for damages for an 
illegal arrest and false imprisonment by the marshal and 
mayor, alleging that on May 8, 1873, he “‘ was wantonly 
arrested by the marshal and banished from the northern 
portion of the city of Columbus to the central portion there- 
of, a distance of one-half mile, and while in lonely exile the 
said marshal positively forbade his return ;’’ that said ille- 
gal arrest was without complaint, and maliciously made ; 
that ‘‘he was imprisoned without due course of law, and 
exiled without having committed any offense,’’ to his dam- 
age, to wit, of five thousand dollars. 

That on May 9, 1873, the marshal and the mayor of said 
city induced one John Rosenfield to make an affidavit 
agaiust petitioner, charging him with divers immoral of- 
fenses, committed on 8th May as aforesaid, for which said 
illegal arrest had been made; that petitioner was re-arrested 
and put upon trial for the violation of the 32d article of the 
ordinances of said city, which ordinance is unconstitutional 
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and in violation of the laws of Texas. The said ordinance 
is as follows: 
‘* DISTURBING THE PEACE. 

“‘Art. 32. Whoever in this city shall willfully disturb 
the peace of others by violent, tumultuous, offensive, and 
obstreperous conduct and carriage, or by loud or unusual 
noises, or by unseemly, profane, or abusive language, cal- 
culated to provoke a breach of the peace, or by assaulting 
or fighting another, and whoever shall in this city permit 
such conduct in or upon any house or premises owned or 
possessed by him or her, or under his or her management 
or control, so that others in the city are disturbed thereby, 
shall be deemed guilty of a misdemeanor, and on conviction 
fined at the discretion of the mayor.”’ 

‘« Petitioner avers that the remedial portion of said article 
is in plain and palpable violation of every principle of law 
and constitutional liberty; that monarchical powers are 
thereby conferred upon the mayor, who exercises the same 
in a regal manner.’’ 

That the affidavit under which the arrest was made only 
‘‘charged petitioner with using vulgar, obscene, and pro- 
fane language towards one John Rosenfield, without stating 
where or that the same was calculated to prevoke a breach 
of the peace; that the language charged to have been used 
by petitioner is only in violation of the moral law, and such 
only as was enforced during the Spanish inquisition.”’ 

That petitioner was on May 9 put on trial upon said 
charge, and demanding a jury it was refused, and six men 
were impaneled, and who assessed a fine against petitioner 
for one dollar and costs, upon which verdict judgment was 
entered by the mayor, the costs amounting, as taxed, to 
$12.75. 

That petitioner was remanded to the custody of the mar- 
shal, could take no appeal, and was forcibly and illegally 


compelled to pay the said fine and costs to avoid imprison- 
ment in jail; that the bill of costs was illegal and oppress- 
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ive, and that he was compelled to pay, in attorney’s fees, 
fine, and costs, one hundred and thirteen 75, dollars, &c. 

That the city of Columbus was duly incorporated ; judg- 
ment for damages asked. 

The defendant excepted to the petition, and answering, 
pleaded that during the Volks Feste at Columbus, where 
many people had assembled for their amusement, the plain- 
tiff was there, it being 8th May, 1873, ina state of inebriety, 
and was indulging in profane, vulgar, and obscene language 
towards one John Rosenfield ; that it was the duty of the 
marshal to make the arrest, which he did, and carried him 
half a mile to the mayor’s office; that in arresting said 
plaintiff the marshal had abated a nuisance that was in every 
respect intolerable. An ordinance of the city was pleaded 
authorizing the apprehension of offenders in such cases, &c. 

The testimony showed that Harrison was at the Volk’s 
Feste, and, being intoxicated, was creating a disturbance ; 


that the marshal arrested him and took him to the mayor’s 
office ; that on the next day complaint was made against 
him and a trial had before a jury of six men, resulting in 
fining plaintiff one dollar; his payment of the fine and 
costs amounting to $13.75. 

Upon trial the jury found for the defendant, on which 
judgment was rendered, and Harrison appealed. 


No brief for appellant. 
Darden & Darden, for appellee. 


IRELAND, AssocraTE Justice.—There are some cases in 
which municipal governments (cities) may be held liable in 
damages for the wrongful acts of their officers, but the case 
made in the pleading before us is not one of them. 

We do not decide (because not necessary) whether there 
is any mode of appeal from mayors’ courts; but a judg- 
ment before one of those courts can only be reviewed in an 
appellate tribunal, unless their action should prove to be a 
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nullity, in which event it could be attacked in any collateral 
way that it might present itself. If there was no authority 
in the mayor and marshal under the ordinance to arrest 
appellant, they were trespassers, and could have been held 
personally liable for false imprisonment or assault and bat- 
tery ; but for their act in arresting appellant under the city 
ordinance the city could not be held liable. (Dillon, sec. 
766.) 

The charge of the court is, perhaps, justly liable to crit- 
icism, but inasmuch as the judgment could not properly 
have been for appellant, it is not deemed necessary to review 
the charge of the court. 

The demurrer to the petition should have been sustained. 

The ‘‘lonely’’ condition of appellant on being ‘‘ ban- 
ished ’’ one-half mile from where he was in the city, and 
‘‘warned’’ not to return there again that day, and being 
reminded of the days of the ‘‘ Spanish inquisition,’”’ was a 
situation indeed unenviable; but there being no law to 
justify the court, it cannot afford relief in this proceeding. 
The judgment is affirmed. 

AFFIRMED. 


A. W. Harrett v. H. Kemper. 


1. DISCOVERY.—Defendant, in support of a valid defense set up in his 
answer, filed therewith interrogatcries to support the same, which 
were not answered: Held, Error in the court to refuse to take such 
interrogatories as confessed. Nor is the error cured by the fact 
manifest in the record that the same facts were sustained by other 
testimony. 

2. PLEADINGS—PRACTICE.—In the absence of a replication setting up 
facts in avoidance of a good defense pleaded in the answer, it is error 
to admit testimony avoiding the defense. 


Error from San Jacinto. Tried below before the Hon. 
J. R. Burnett. 
April 12, 1871, H. Kemper sued A. W. Harrell, jr., on 
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a promissory note for $1,000, gold, alleged to have been ex- 
ecuted by Harrell on January 15, 1870, to one Mrs. Haden, 
in part payment for a tract of land, and by her transferred 
to plaintiff, being secured by vendor’s lien upon the land. 

The defendant pleaded (1) general denial; (2) denial that 
the note was in part payment for the land; (3) a plea of 
accord and satisfaction, in that the note had been discharged 
by giving in lieu thereof several small notes; (4) fraud in 
obtaining the note; and in addition to his answer Harrell 
filed interrogatories for discovery to Kemper, under art. 
3748, Paschal’s Dig., in support of his last two defenses. 

No replication was made by plaintiff, nor were the inter- 
rogatories answered. On the trial the court refused to take 
the interrogatories attached to the answer as confessed. 
Plaintiff read in evidence the note described in the petition. 

J. E. Haden, for plaintiff, testified *‘ that the note sued 
on (the same being then shown him) was given for part of 
the purchase-money of the tract of land described in the peti- 
tion. The original note, of which the one in evidence was a 
true copy, was destroyed by witness, the plaintiff having 
accepted fourteen small notes executed by Harrell (defend- 
ant) as substituted claims for said note; that the small 
notes executed by Harrell to Kemper were signed by Har- 
rell on Sunday; that afterwards Kemper wished to trade 
the notes (the small notes) to witness, who was then agent 
for an insurance company. Witness told Kemper he would 
try to get the company to accept the claim if he would get 
Harrell to execute one note, a true copy of the original 
$1,000 note; that Harrell executed the note sued on in lieu 
of the said note, and himself took the fourteen small notes. 
Witness tried to get the insurance company to accept the 
same, but they refused to do so, The plaintiff and defend- 
aut had other pecuniary transactions, | do not know what, 
at thistime. The note sued on was executed by Harrell in 
the presence of witness and plaintiff, and was in lieu of the 
fourteen small notes.”’ 
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The defendant then introduced three judgments in favor 
of W. Kemper, the plaintiff, against defendant, rendered 
before a justice of the peace April, 1871, and each for $98.73 
and costs. The defendant, by bills of exceptions, saved ob- 
jections to the court refusing to take his interrogatories as 
confessed, and in admitting Haden’s testimony as to the note 
being executed for the land. 

Harrell brings the case by writ of error to this court. 


Hancock, West & North, for appellant. 
Jackson & Jackson, for appellee. 


Roserts, Cuizr Justice.—The court erred in not allowing 
the interrogatories propounded by Harrell to Kemper to be 
taken as confessed, because they were attached to his answer, 
filed in the case, and were pertinent to support a good defense 
pleaded, that the note sued on had been settled and dis- 
charged by giving in lieu of it a number of small notes. 

It may be said that the evidence of Haden, offered by 
the plaintiff below, Kemper, established for the defendant, 
Harrell. the facts sought to be established by the answers 
of Kemper, and thereby cured the error of the court in not 
allowing the interrogatories to be taken as confessed, and 
that a verdict and judgment was rightly obtained for Kem- 
per by the additional evidence of Haden in avoidance of 
the effect of such answers, if they had been made, as sought 
by Harrell. It may, however, well be objected to this that 
the facts in avoidance of the defense, as proved by Haden, 
were not alleged by Kemper in avoidance of Harrell’s de- 
fense as pleaded by lim, and that if he had had notice of 
them by their being plead, he might have set up and estab- 
lished in proof a defense of them. 

From a view of the whole of the evidence, it is probable 
that the justice of the case was reached, still not in such 
manner as to make it certain that the error of the court 
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pointed out was entirely immaterial, which would have to 
be held to sustain the judgment. 
Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





R. P. Carr anp Wire v. Wixxins & WALL. 


1. CONTRACT—ATTORNEY FEES—PARTNERSHIP.—One who has em- 
ployed a lawyer, who afterwards takes in a partner who assists in 
the case, does not become liable to the firm for the fee contracted 
to be paid to the one contracted with before the partnership, by 
simply talking or consulting with such partner about the case, and 
to that extent recognizing him as his attorney. 

2. SAaME.—To render a client so liable to the new partner the relation 
of attorney and client must be shown to have existed, and such 
recognition must be such as to incorporate the incoming partner 
into the contract of employment as a party to it by express terms 
or by necessary implication. 


Error from Victoria. Tried below before the Hon. D. 
D. Claiborne. 


Phillips, Lackay & Stayton, for plaintiffs in error, 


> 


W. R. Friend, for defendant in error. 


Rozerts, Cuter Justice.—This was a suit brought by the 
defendants in error, as partners in the practice of the law, 
to recover a fee founded upon an alleged contract of employ- 
ment of them as partners, during the existence of the part- 
nership, to attend to a suit of the plaintiffs in error. 

The plaintiffs in error denied having made such a con- 
tract with them as partners, and pleaded specially that 
they employed Wall before the existence of the said part- 
nership, and pending the suit they, on account of his neglect 
ot their business, discharged Wall, settled with and paid 
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him in full for his services, and employed other lawyers to 
attend to the case. 

Each side adduced proof sufficient, perhaps, to sustain 
the pleadings of each. 

The court charged the jury in effect, that although the 
contract was made with Wall alone, as alleged by plaintiffs 
in error, and he afterwards took in Wilkins as a general 
partner, who was recognized as their attorney, they were 
entitled to recover in this suit, unless they were discharged 
for good cause, and that it was immaterial whether both or 
only one of them attended to the case. The court further 
charged that if the jury believe from the evidence that the 
plaintiff, Wall, alone was employed and recognized by the 
defendants as their attorney, and that they settled with and 
paid him fully for his services, then plaintiffs below could 
not recover. The plaintiffs below did recover, and the 
charge of the court is assigned as error by the defendants 
below. The defendants in error suggest delay in this court. 

The charge of the court was well calculated to mislead 
the jury, for a person who has employed a lawyer who 
afterwards takes in a partner who assists him in his case 
does not become liable to the firm for the fee contracted to 
be paid to the one that was contracted with before the part- 
nership, by simply talking or consulting with such partner 
about the case, ind to that extent recognizing him as his 
attorney. To have that effect the recognition must be such 
as to incorporate the incoming partner into the contract of 
employment as a party to it, by express terms or by unmis- 
takable implication. 

This is not a suit upon a quantum meruit for services ren- 
dered by the firm, nor is it for an ordinary collection fee, 
but it is founded on a special contract to receive one-fourth 
of the amount recovered in the suit contracted to be brought, 
and hence it is the more important the recognition of the 
incoming partner should be such as to manifest plainly the 
assent of the contracting party to the introduction of another 
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party in interest in the special contract of employment, to 
enable the firm to declare upon it as a special contract made 
with them, as was done in this case. If this special con- 
tract had been made with Wall alone, and he had agreed 
with Wilkins to divide the fee with him for his assistance 
in the case, as in any other partnership business, and that 
had been made known to Carr, his recognition of Wilkins 
as his attorney in the case might be held to have been such 
a reforming of the original contract with the consent of Carr 
as would have enabled Wilkins & Wall to have sued on the 
special contract as partners, (Ratcliff v. Baird, 14 Tex., 43.) 

The charge of the court allowed the jury to find that the 
firm had been discharged by the payment and discharge of 
one of them, only upon being satisfied that the contract 
was made with Wall alone, and Wilkins had not been re- 
cognized as an attorney in the case, whereas it is not per- 
ceived why payment and discharge of one of the firm would 
not have been a payment and discharge of both members of 
the firm, if they had been employed as a firm, And in 
that event the charge would have been correct, wherein the 
jury was told that it was immaterial whether the services 
were rendered by one or by both of the attorneys. 

For the error in the charge of the court the judgment is 
reversed and the cause remanded. 

REVERSED AND REMANDED. 





Tue Houston AND Texas CENTRAL Rartway Co. v. JAMES 
Ryan. 


CHANGE OF VENUE—DISQUALIFICATION OF JUDGE.—That ‘the pre- 
siding judge had heretofore. as counsel, given an opinion in regard 
to the validity of the title to the land in controversy,”’ is not equiva- 
lent to ‘*where he shall have been of counsel in the case,’’ (Const. 
of 1869, Art. V, sec. 11,) and is not a ground of disqualification, and 
an order for change of venue for such reason is not legal, and when 
objected to, is a cause of reversal. 
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Error from Fort Bend. Tried below before the Hon. 
Livingston Lindsay. 


Goldthwaite & Turner, for plaintiff in error. 
W. P. & E. P. Hamblin, for defendant in error. 


Reeves, Assocrats Justice.-—This suit was brought by the 
defendant in error in the District Court of Harris county, to 
recover two lots of ground in the city of Houston. 

The plaintiff in error appeared by attorney, and after ex- 
cepting, denied the allegations in the petition, and pleaded 
not guilty and the statute of limitations of three, five, and 
ten years. 

At the March Term, 1874, of the court the following 
order was made, changing the venue to Fort Bend county: 

‘‘This day this cause coming on to be heard, and the 
parties appearing by attorney, announced ready for trial, 
and the pleadings having been read, and it appearing that 
the presiding judge had heretofore, as counsel, given an 
opinion in regard to the validity of the title to the land in 
controversy, recuses for cause, and on motion of plaintiff, 
it is ordered and decreed that the venue of this cause be 
changed to the county of Fort Bend, and that the clerk of 
this court transmit to the clerk of the District Court of Fort 
Bend county all the original papers in this cause and a 
transcript of all the orders entered therein.”’ 

After the cause was transmitted to the county of Fort 
Bend, the plaintiff in error, by attorney, appeared, and ex- 
cepted to the jurisdiction of the court, because the cause of 
action accrued to the defendant in error in the county of 
Harris, and not in the county of Fort Bend. 

2. Because it appears from the record of said cause that 
the judge of the District Court in and for said county of 
Harris was in no manner disqualified from sitting as judge 
in said cause. 

3. Because it does not appear from the records that the 
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said judge of the District Court of the said county of Harris 
was disqualified to sit as judge in said cause. 

4. Because the change of venue in this cause is illegal, 
irregular, and void, without any authority of law, as ap- 
pears by the records, all of which it is ready to verify. 

The plea to the jurisdiction of the court was overruled, 
and a jury being waived, the court gave judgment for the 
defendant in error for the lots sued for. To reverse this 
judgment, the Houston and Texas Central Railway Com- 
pany have prosecuted this writ of error. 

Several grounds of error are assigned for the reversal of 
the judgment, but couusel have presented for consideration 
but one question, to wit, had the District Court of Fort 
Bend county jurisdiction of the case? 

The Constitution provides that ‘‘ no judge shall sit in any 
case wherein he may be interested, or where either of the 
parties may be connected with him by affinity or consan- 
guinity within such degrees as may be prescribed by law, 
or where he shall have been of counsel in the case.’’ (Art. 
5, sec. 11.) The same section directs the mode of proceed- 
ing when a judge of the District Court is thus disqualified. 
It provides that ‘‘the parties may by consent appoint a 
proper person to try the case, and upon their failing to do 
so the case shall be transferred for trial to the county in 
the adjoining district whose county seat is nearest to that 
of the county where the case is pending. 

‘* District judges may exchange districts or hold courts 
for each other when they may deem it expedient, and shall 
do so when required by law. And when the district judge 
is disqualified to try any case or cases within his district, 
the Governor of the State, on such facts being certified to 
him, may appoint some person learned in the law to try 

such case or cases, who shall receive such compensation as 
may be given by law.”’ 

Prior to the adoption of the Constitution of 1845 a judge 
of the District Court was not incompetent to sit in a case in 
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which he had been of counsel, unless he was disqualified by 
having an interest in the case, as where he was to receive 
a part of the judgment asa fee; having been of counsel] 
only, the judge was not for that reason disqualified to try 
the case. (Chambers v. Hodges, 23 Tex., 104.) 

Both the Constitution of 1845 and that of 1869 prohibit 
a judge from sitting in a case where he had been of counsel 
in the case. Interest, affinity, or consanguinity of the par- 
ties within such degrees as may be prescribed by law are 
also made grounds of disqualification under both Constitu- 
tions. The point of divergence from the Constitution of 
1845 is found in the provision made by the Constitution of 
1869 for the transfer of the case for trial to another county 
when the judge is disqualified and the parties fail to appoint 
a proper person to try the case, and the further provision 
that the Governor of the State may appoint some suitable 
person learned in the law to try such case when the judge 
is disqualified, on the facts being certified to him. 

These provisions are not found in the Constitution of 1845. 
By the Constitution of 1845, when the judges of the District 
Courts were thus disqualified, the parties might by consent 
appoint a proper person to try the case, and the judges 
might exchange districts or hold courts for each other when 
they deemed it expedient, and were required to do so when 
directed by law. 

The act of February 13, 1854, on the same subject, pro- 
vides for a change of venue when the judge is disqualified 
from trying a case, and when the parties fail to appoint a 
judge by consent, and directs that the venue may be changed 
on the motion of any party, or his attorney, interested in the 
cause. The Constitution specifies the grounds for a change 
of venue, but does not direct how it shall be done. 

The venue in this case was changed on the motion of the 
plaintiff in the District Court. The recital in the order for 
the change of the venue, that it appeared that the presiding 
judge had heretofore, as counsel, given an opinion in regard 
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to the validity of the title to the land in controversy, was 
not a ground, as specified in the Constitution, that disquali- 
fied the judge from trying the case. The opinion of the 
judge may have been given in some other case in regard to 
the title. It is not stated that it was given in the case be- 
fore the court. The reason assigned for the change of the 
venue failed to bring the application within the provision 
of the Constitution, that the judge shall not sit where he 
has been of counsel in the case. This language is clear and 
express. Nothing is left to intendment or presumption, 
(Taylor v. Williams, 26 Tex., 583.) 

It is not necessary in this case to decide whether or not 
it should have appeared that the parties had failed to ap- 
point a judge by consent to try the case before the venue 
could be changed. What we decide is, that the District 
Court of Fort Bend county was without jurisdiction to try 
the case, as appears from the record, and that the excep- 
tions of the plaintiff in error to the jurisdiction of the court 
should have been sustained. The judgment is therefore 
reversed, and case remanded to the District Court of Fort 
Bend county for further action in accordance with this 
opinion. 

REVERSED AND REMANDED. 





J. P. Brox v. Tue Strate. 


1. RECENT POSSESSION OF STOLEN PROPERTY.—Possession of stolen 
property, to raise a presumption of guilt, must be recent; and such 
possession cannot be infered from testimony showing that the ac- 
cused, in 1874, had possession of and publicly used a mule which 
had escaped or had been stolen from its owner in 1872. 

2. ALTERATION OF BRAND.—Where the testimony showed that the 
accused had bought the animal from one in the neighborhood, and 
had paid for it, and had used it publicly for several months before 
claimed by the owner, the alteration of the brand by the accused 
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cannot be regarded as referable only to guilt of theft; such act may 
be referable to a desire to retain the property and to destroy the 
effect of the brand as evidence. 

3. NEW TRIAL.—See facts sufficient to require a new trial. 


Appeal from De Witt. Tried below before the Hon. D. D. 
Claiborne. 

J. P. Beck was indicted, tried, and convicted at Decem- 
ber Term of the District Court, 1875, for theft of a mule, 
the property of W. J. Weisiger, and his punishment fixed 
at five years in the penitentiary. 

On the trial, Weisiger, for the State, testified substantially 
that about December, 1872, for the purpose of weaning the 
mule, he took it over the Guadalupe river, and put it in 
Mr. Anderson’s pasture; it was a brown mare inule, square 
built, and branded. Witness afterwards learned that the 
mule got out of the pasture, and had gone down the river 
to the bend. Witness, in February or March, 1875, heard 
that such an animal had been put in Humphrey’s pasture 
by defendant, and was still in the pasture. Witness sent 
to Murphy, asking him to hold the mule for him, and that 
it was not Beck’s (defendant ;) that witness afterwards heard 
Beck had taken the mule from Murphy’s. In August, 1875, 
witness went to Beck’s house, with a negro boy, who had 
branded the mule, told Beck he had come for his mule, and 
at his request Beck went on the prairie and brought up the 
mule. Witness knew the mule by the flesh marks, and 
took it home; it had a different brand when recovered; the 
brand had evidently been altered. This was in De Witt 
county, and was without consent of witness. 

Defendant proved by three witnesses that he bought the 
mule from W. J. Schultz, in the month of November, 1874, 
and that he paid Schultz fifty dollars in lumber for the 
mule. 

Schultz testified that he sold the mule to Beck for fifty 
dollars in property; that he bought it from a man by the 
name of Gay, in San Patricio county; that the mule was 
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unbroken when he sold it to Beck, who broke it and used 
it until delivered to the owner. 

Beck also proved the execution of a bill of sale for the 
mule by Schultz to him, but neglected to read it to the jury. 

Beck, Schultz, and Weisiger lived in the same neighbor- 
hood ; Schultz and Beck in half a mile of each other, and 
two miles from Weisiger, as appeared in affidavits for new 
trial, as also in the bill of sale and inspector’s certificate for 
the mule as branded when recovered by the owner. 

All other facts necessary are given in the opinion of the 
court. 


Lackay & Stayton, for appellant. 


George Clark, Attorney General, for the State. 


Moorz, AssoctaTe Justice.—The motion for a new trial 
should have been granted. The testimony does not sup- 
port and justify the verdict. The mule alleged to have 
been stolen had been out of the actual possession of the 
owner for some two years before appellant is shown to have 
had any connection with it. During this time the owner 
knew nothing about it, except that he had heard it had 
gotten out of the pasture, where he had placed it, and was 
running in a bend of the river below the pasture. Much 
too great a length of time had elapsed since the mule had 
been in the possession or under control of the owner for the 
proof of possession and claim of ownership by appellant to 
raise the presumption of theft. And especially when, as in 
this case, the proof shows that defendant purchased it from 
a party living in the immediate vicinity of the owner and 
himself, and held and used it openly under this claim of 
title, with the knowledge of the owner, for months before, 
on the demand of the owner, he surrendered it to him. 

The evidence before the jury shows that the mule had 
upon it the owner’s brand when it was first in appellant’s 
possession, which brand was subsequently changed, and 
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that appellant, when asked about the mule by the owner, 
denied that he had a mule in defendant’s brand. The 
change of the brand, if such was the case, is unquestion- 
ably a circumstance calculated to excite a strong suspicion 
as to the bona fide character of appellant’s claim to the 
mule. But it cannot be said, under the circumstances of 
this case, that the alteration of the brand and denial that 
he had possession of a mule in the owner’s brand can be 
regarded as anything more than suspicious circumstances, 
tending to prove guilt. The denial of a known fact, and 
attempt to conceal, destroy, or pervert evidence of the own- 
er’s title to property, or which is calculated to prove guilt, 
may, and doubtless does, often occur from a cowardly fear of 
a groundless charge, based upon suspicious circumstances ; 
or a covetous desire to retain property for which one has 
paid, under the supposition that he was acquiring a bona 
fide title, but which he afterwards finds belongs to another. 
A fraudulent and dishonest purpose to retain property to 
which one has no just claim is by no means inconsistent 
with the absence of a felonious intent in its original acquisi- 
tion. And especially when it is shown, as in this case, that 
it was purchased from one in possession of it, and there were 
no circumstances connected with such possession to excite 
doubt or suspicion as to his right to it. Schultz, from 
whom appellant claimed to have gotten the mule, was ex- 
amined as a witness, and his bill of sale to appellant for 
the mule exhibited and proved. Owing, doubtless, to the 
fact that appellant attempted to conduct his own defense, 
without the assistance of an attorney, the bill of sale was not 
submitted tothe jury. But if we may look to it and to the 
affidavits filed with the motion for a new trial, it will be seen 
that there is strong reason to believe that the witness for the 
State, who testified that the mule was in the owner’s brand 
after it came into appellant’s possession, was mistaken. 
The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 
28 
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C. S. Lonecors v. J. S. Bruce. 


. PRACTICE.—Where two plaintiffs prosecute a suit for damages to 
their joint property, it is error to allow verdict and judgment in 
favor of one of the plaintiffs. 

Verpicr.—In a suit against a sheriff and an execution creditor for 
seizure of goods in which issue is taken between the sheriff and the 
execution creditor, who had given an indemnity bond, a general 
verdict for plaintiff will not authorize a judgment over in favor of 
the sheriff against the plaintiff in execution. 

JOINT TRESPASSERS.—In a suit against a sheriff and the execution 
creditor for a wrongful seizure, to recover against the creditor, it 
must have been shown that he was a joint trespasser; and in such 
ease the sheriff could not have had judgment over against the exe- 
eution creditor. 

. PARTNERSHIP—GOODS LIABLE TO EXECUTION.—Partnership goods 
may be seized and the share of a partner sold under an execution 
against such partner. 

Warren v. Wallis, 38 Tex., 225, overruled. 

. JOINDER OF ACTIONS.—Action against ‘a sheriff for wrongful seizure 
of goods cannot be joined with a suit on an indemnity bond, exe- 
cuted to the sheriff, against the makers of such bond. 

. VARIANCE.—In an action by partners, it is error to charge the jury 
that if the goods seized were the property of plaintiffs or of one of 
them, the defendants are responsible. 

INDEMNITY BOND.—Such bond, executed subsequent to a levy, does 
not render the maker of the bond liable as a joint trespasser for the 
levy. 

LIABILITY OF JUDGMENT CREDITOR FOR ILLEGAL LEVY.—To fix 
such liability upon the judgment creditor for a levy, it must appear 
(1) that no interest in the goods belonged to the defendant in exe- 
cution ; and (2) that the creditor ordered or instigated the levy upon 
the goods seized. 











Apprat from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 

August 23, 1870, J. S. Bruce sued ©. 8. Longcope and 
Wn. M. Smith, sheriff of Colorado county, and his sureties 
for damages, in that Smith, at the instance of Longcope, 
had, on 19th March, 1870, seized a stock of medicines, goods, 
and merchandise, the property of petitioner and one A. J. 
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Wynn, under an execution in favor of Longcope and against 
one W. L. Wynn. 

Smith answered that he had levied on the goods as the 
property of W. L. Wynn, defendant in execution, and that 
he had been indemnified by Longcope and his surety, A. J. 
Burke, for making the seizure complained of, and asked, in 
event judgment be rendered for plaintiff, that it be rendered 
against Longcope and his surety (Burke) on his indemnity 
bonds. 

By amended petition, A. J. Wynn was made a party, and 
he appeared as plaintiff; Bruce and A. J. Wynn alleging 
the stock of goods to belong jointly to them. 

Longcope pleaded that he had executed the indemnity 
bond to Smith after the seizure; that he had given Smith 
no directions to levy upon any specific property, and gave 
the bond at the request of Smith and upon his representa- 
tions after the levy had been made, and that as to plaintiff’s 
cause of action, defendant had not advised the seizure, and 
as to Smith’s plea asking judgment over, that by the terms 
of the bond it was not broken, and could not be until Smith 
had suffered damage. 

Smith, by further amendment, pleaded that the sale by 
W.L. Wynn to A. J. Wynn was fraudulent, and with in- 
tent to hinder, delay, and defraud his creditors; alleging 
specific acts relied on as evidence of such fraud. 

Plaintiff, before final trial, dismissed as to all the de- 
fendants but Longcope, Smith, and Schmidt, (a surety of 
the sheriff.) Verdict and judgment were rendered in favor 
of plaintiff Bruce for $714.06, and execution over was or- 
dered against Longcope by reason of his indemnifying 
Smith. Longcope appealed. 


R. V. Cooke, for appellant, cited Sayles’s Prac., sec. 48; 
Douglas v. Clark, 14 Johns., 177; McClure v. Erwin, 3 
Cowen, 313; Rockfeller v. Donelly, 8 Cowen, 623; Chase 
v. Hinman, 8 Wend., 452. 
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Crank & Webb, also for appellant, cited Lllies v. Fitzgerald, 
11 Tex., 423; Story on Cont., secs. 573,575; Kneeland v. 
Rogers, 2 Hall, (N. Y.,) 587; Allair v. Ouland, 2 Johns. 
Cases, 52; Doty v. Wilson, 14 Johns., 381; Coventry v. 
Barton, 17 Johns., 144; Stone v. Hooker, 9 Cowan, 154; 
also, Campbell v. Jones, 4 Wend., 306; Scott v. Tyler, 14 
Barb., 202; Gilbert v. Wiman, 1 Coms., 550; Webb v. 
Pond, 19 Wend., 423; Aberdeen v. Blackmar, 6 Hill, 324; 
also, Briscoe v. Bronough, 1 Tex., 326; Parks v. Willard, 
1 Tex., 350; Bacon v. O’Connor, 25 Tex., 213; Powell v. 
Haley, 25 Tex., 53; Walton v. Compton, 28 Tex., 569 ; 
Green v. Banks, 24 Tex., 518. 


W. J. Darden, for appellee. 


No brief for appellant came to the reporters. 


IrELAND, Assoctate Justice.—Bruce alleged that A. J. 
Wynn was part owner of the stock of goods levied on by 
the sheriff, and asked that he be made a party plaintiff. 
Wynn came in by proper plea and the cause progressed in 
the name of Bruce and Wynn until the rendition of the 
judgment, and then we find Bruce alone recovering. Ap- 
pellee, when on the witness stand testified ‘‘ that he owned 
one-half of the goods levied on, and that A. J. Wynn was 
the owner of the other half.’’ 

The judgment however is in favor of Bruce alone, and the 
cause does not appear to have been disposed of in any way so 
far as A. J. Wynn is concerned. This is error. 

The jury did not say against whom they found. There 
was no issue found as between Longcope and Smith, who 
had impleaded each other on the bonds of indemnity, and 
yet there is not only a judgment against Longcope, but he 
is made liable for the judgment before Smith can be dis- 
' turbed. Certainly it requires no argument to show that 
such a finding will not support this judgment against Long- 
cope. (Claiborne v. Tanner, 18 Tex., 77.) 
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Longcope cannot be held liable in this suit by the plain- 
tiff on the bond of indemnity. If there was a trespass com- 
mitted by Smith, and Longcope had joined in that trespass, 
he could have been sued with the sheriff; but this judgment 
makes him liable, because he had indemnified the sheriff. 

The court charged the jury that ‘‘if Bruce really had an 
interest in the goods levied on and sold, it was a trespass in 
the sheriff to seize and sell his portion of the goods under 
an execution against W. L. Wynn.”’ 

This charge is based upon the theory that where there 
is a stock of goods owned jointly by two or more persons, 
the interest of one cannot be sold without subjecting the 
officer to an action for damages by the other partners. The 
reverse of this is believed to be the settled law of this coun- 
try, and it has been so understood by the courts and the 
profession until the announcement of the decision in War- 
ren v. Wallis, 38 Tex., 225. The case in 38 Tex. has been 
overruled at this term of the court. 42 Ty 2% 

The jury was told further that if-it believed from the evi- 
dence that the property levied on by the sheriff was the prop- 
erty of plaintiff, and not the property of W. L. Winn, then 
the sheriff and his sureties and OC. 8. Longcope were liable. 
This charge was also erroneous. The plaintiff could not 
sue Longcope in this suit on his bonds to the sheriff; and to 
make him liable as a trespasser is to assume, as the charge 
does, that he made himself a party to the trespass, which 
was denied by Longcope. 

In another part of the charge the jury was told that if 
they believed from the evidence the property seized be- 
longed to Bruce, or to Bruce and Wynn, then the defend- 
ants were liable for what the goods were worth. This 
charge was also erroneous. 

The suit, by the pleadings, was a suit by Bruce and 
Wynn; and if the proof showed that only one of them had 
an interest in the property, there could be no recovery, be- 
cause the proof would not have sustained the case made in 
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the pleadings. (Hall v. Jackson, 3 Tex., 305; Thompson 
v. Thompson, 12 Tex., 329; Parker v. Beavers, 19 Tex., 
410.) 

It is insisted that Longcope made himself a trespasser by 
giving the indemnity bonds. The executions were levied 
on the Ist March, and the bonds are dated, one 14th of 
March and the other in April. This would be carrying 
the doctrine to a great length, and would be in effect to 
make all persons who should express the opinion that the 
goods belonged to the execution debtor, and approved of the 
levy, joint trespassers with the sheriff. The real issues, 
as between the plaintiffs and Longcope, were, Ist, Did the 
goods, or any interest in them, belong to the execution de- 
fendant? If this could have been answered in the affirm- 
ative, then there would have been no cause of action against 
either Smith or Longcope for simply taking the goods in ex- 
ecution ; if answered in the negative, then, 2d, Did Long- 
cope order or instigate the sheriff to levy on these goods? 
And unless this could have been answered in the affirma- 
tive, there was no cause of action against Longcope in favor 
of the plaintiffs. 

If the sheriff shall suffer loss by reason of the levy, after 
making all the defense he can, he may then sue Longcope on 
the indemnity bonds, and the courts can then determine the 
extent of his liability. We express no opinion on the facts 
in this case as to the issue between the plaintiffs and Smith ; 
Longcope alone has appealed. 

The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 
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Wuu1aM C. Warrorp v. Tue Srate. 


1. THEFT OF CATTLE.—See evidence held insufficient to sustain a verdict 
of guilty of theft. 

2. SAME.—When the recent possession by the accused of the cattle 
stolen was relied on as proof of guilt, and the testimony showed 
that the cattle were butchered by the accused at a public pen, and 
the hides, heads, and other evidence of their identity left exposed 
for a week or two, held, that the testimony was inconsistent with 
the guilt of the accused. 

3. WITNESS—GENERAL CHARACTER.—In impeaching a witness by 
proving his bad character for truth and varacity, such character 
must be notorious in his neighborhood ; and while the proof may be 
made by one witness, still in weighing the evidence the production 
of but one witness would not ordinarily be satisfactory. 

4. VENUE.—Where cattle stolen were last seen near the county line, 
and the evidence of their appropriation was, their being found in an 
adjoining county, on proof of the theft, the jury could presume that 
the cattle were taken from the county where last seen. 


AppgAL from the Criminal] District Court of Waco. Tried 
below before the Hon. N. W. Battle. 


John L. Dyer, for appellant. 


George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant, being convicted 
for the theft of two oxen, moved for a new trial, upon the 
ground that the verdict was contrary to the law and the 
evidence, the overruling of which is assigned as error in 
this court, 

The evidence of the defendant is just such as an innocent 
man might be expected to produce if he had bought the 
oxen as he said he did. He left the hides and heads of the 
animals at the slaughter-pen without concealment, and ex- 
posed to the view of any and all persons who might come 
there; and they had been there for a week or two as may 
reasonably be inferred. That is quite inconsistent with 
the fact that he had gone only four or five miles into 
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another county, and driven the oxen to his pen, and 
slaughtered them as stolen property. His conduct, when 
told that he must account for the oxen, in explaining how 
he got them, and in producing the bill of sale from amongst 
his papers in a trunk, in the presence of the witnesses, was 
prompt, open, unequivocal, free from the prevarications and 
inconsistences that are usually practiced by detected thieves 
when accused of theft. 

The witness for him makes a plain, direct statement of 
the facts, intrinsically consistent and not improbable, and 
contradicted in no particular except in the date of the sale 
of the oxen and of the bill of sale, which he says was on the 
5th of December, 1874, giving a plausible reason why he 
knew it was on the 5th, from the fact that reference was 
then made to the almanac in dating the bill of sale. E.S. 
Powell, the owner, last saw the oxen about the Ist of De- 
cember, and his son, J. H. Powell, said that he last saw 
them in the range about the 8th of December, but fixes 
upon no circumstance why it was about the 8th of Decem- 
ber. One of the State’s witnesses said he saw the hides and 
heads on the 22d of December, and they looked like the ani- 
mals had been killed one or two weeks. 

Is there such an inconsistency in the time ‘‘ about the 
8th’’ and ‘“‘the 5th’’ of December, with no fact developed 
to fix the time as certainly the 8th of December, (when the 
oxen were last seen in the range,) sufficient to establish to 
a moral certainty that the oxen were still in the range in 
McLennan county on the 5th of December, when, defend- 
ant’s witness says, they were sold to him, the defendant, in 
Falls county. To this discrepancy must be added that this 
witness for defendant had been there but a short time, and 
his reputation for truth and veracity was impeached by the 
evidence of one witness, in substance and manner weakly. 
He was a person in humble condition of life, comparatively 
a stranger, and a hired hand, working for defendant, and if 
in so short a time he had arisen above the obscurity of his 
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position, so as to have had a reputation in the neigh borhool 
for truth and veracity of a character so base as that he 
should not be believed on oath, surely more than one of lis 
neighbors should have been produced on the stand to 
prove it. 

The disqualifying fact, from its nature, must be notorious 
in the neighborhood, and though it may be proved by one 
witness, as the law does not fix any required number, still, 
in weighing the evidence, the production of one witness 
only to prove such a fact would not usually be satisfactory, 
because the attempt to establish such a fact by one witness 
alone is not usual in practice. One witness on a subject may 
confuse the mind as to what to believe, whereas two or three 
or four others concurring may confirm the matter and give 
belief a sure foundation to reject the evidence of the disqual- 
ified witness from the case. No explanation is given why 
more evidence on that subject was not offered. 

None of the witnesses testify to the fact that defendant 
ever had possession of the oxen in McLennan county. That 
necessary fact is established, if established at all, by pre- 
suming that the defendant went four or five miles from 
home, into the range where the oxen usually ran, and there 
took possession of them in McLennan county. This pre- 
sumption might possibly be fairly indulged if the well- 
established circumstances connected with his possession of 
them in Falls county had indicated with reasonable cer- 
tainty that he had stolen them. On that subject let it be 
supposed that the discrepancy in the dates between ‘‘ the 
5th’’ and ‘‘about the 8th’’ of December and the attack 
upon the credibility of the defendant’s witness shall be 
given their full force towards the establishment of the fabri- 
cation of the bill of sale, which, if consistent with all the 
other facts, they might do, still there is the stubborn fact, 
well attested, that for one or two weeks there lay the hides 
and the heads in and at the butcher pen, in open view, not 
concealed, not disfigured, with the brands still on the hides 
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and the holes in the horns, he selling beef to his neighbors 
and living within four or five miles of the owner of the oxen, 
which is very inconsistent with the fact that he went that 
distance of four or five miles and stole the oxen from their 
range there in McLennan county, and weakens the presump- 
tion that he did it to a degree below a reasonable probability. 
For if he had relied upon his bill of sale to shield him 
from punishment, he must have known that it would not 
save him from damage in a civil action, if it was found out 
that he had appropriated the oxen of a man who lived less 
than five miles from him, who would likely hunt after them 
soon in the butcher pens of the country and neighboring 
towns, as is the well-known custom of searching for such 
stock lost or suspected to have been stolen; and it would 
have been a remarkable want of prudence in the weakest of 
sane men not to have resorted to some caution or conceal- 
ment in order to avoid responsibility and trouble. 

On account of the uncertain tendency, as well as the de- 
ficiency in the weight of the evidence, as presented in the 
record before us, the motion for a new trial should have 
been sustained, and for the error of the court in overruling 
it, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





CANvuTE MARANDA ET AL. V. THE STATE. 


SWINDLING.—In an indictment for obtaining money or property on: 
false pretenses, it is necessary that it be alleged that the false rep- 
resentations were ‘‘ knowingly ’’ made. 


Appzat from Victoria. Tried below before the Hon, T. C. 
Barden. 

The defendants were indicted and convicted for passing a 
galvanized twenty-five-cent silver coin as a five-dollar gold 
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coin. The defect on which the court acted in reversing the 
judgment is set out in the opinion. 


Lackay & Stayton, for appellant. 
George Clark, Attorney General, for the State. 


Moorg, Assoctate Justice.—The motion in arrest of judg- 
ment should have been sustained. Knowledge of the false 
pretense by means of which money or property is fraudu- 
lently obtained is an essential constituent of the offense 
with which appellants are charged. Without proof that 
they knew that the pretense was false, evidently they should 
not be convicted. And although the word ‘‘knowingly’’ is 
not one of the statutory words used in defining the offense, 
still, as the offense, as defined by the statute, clearly re- 
quires that it shall be proved, we think, by the rules of cor- 
rect pleading, it should be averred in the indictment. And 
so it is held by courts of the highest authority and standard 
commentators. (Regina v. Philpotts, 1 Car. & Kir., 112; 
2 Bish. Cr. Pro., sec. 172.) 

The necessity for such an averment in the indictment has 
been clearly recognized by this court in the opinion of Mr. 
Justice Devine in the case of The State v. Levi, (41 Tex., 
563.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue Strate v. R. H. Sirs. 


1. JuRY scriIp.—The statute (Paschal’s Dig., art. 1983) prohibiting 
district clerks and other officers from dealing in jury scrip is re- 
pealed by the act of 30 March, 1874, (Gen. Laws, 14th Leg., p. 47,) 
entitled ‘‘An act to prevent speculations by officers and ex-officers 
aud agents in county, city, and town contracts and liabilities.”’ 
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2. CONSTRUCTIVE REPEAL.—An act providing for, or defining substan- 
tially, an offense made by a previous law, and providing a different 
punishment, will be held to repeal the former act, and not as cumu- 
lative. 

3. SAME.—Such construction is evidently required by the Penal Code, 
which proposes ‘‘to define in plain language every offense against 
the laws of the State, and affix to each offense its appropriate punish- 
ment.”’ 

4, INDICTMENT.—An indictment charging that the accused ‘tunlaw- 
fully acquired jury serip,’’ is not a sufficient charge that he con- 
tracted for or was interested in a contract for jury scrip, and under 
the act of 1874 the indictment would be defective. 


AppraL from Orange. ‘Tried below before the Hon. Wm. 
Chambers. 


George Clark, Attorney General, for the State. 
Tom. J. Russell, for appellee. 


Goutp, Assoctate Justice.—The indictment charges that 
the defendant, whilst he was the duly qualified and acting 
clerk of the District Court for Orange county, did ‘‘ unlaw- 
fully acquire’’ from one Nebb, ‘‘the party interested,’’ cer- 
tain jury scrip. It is evidently framed under article 1983, 
Paschal’s Digest, which makes it an offense for the ‘‘clerk 
or deputy clerk of any District or County Court, sheriff or 
his deputy, constable or coroner, or justice of the peace,’’ ‘‘to 
purchase or otherwise acquire from the party interested any 
jury scrip or the fees coming to any witness,’’ the punish- 
ment being a fine not to exceed one hundred dollars. 

So far as it relates to the offense of purchasing or acquir- 
ing jury scrip by the officers named therein, we think that 
this article of the Penal Code was repealed by an act, ap- 
proved March 30, 1874, entitled ‘‘ An act to prevent specu- 
lations by officers or ex-officers and agents in county, city, 
and town contracts and liabilities.”” (See Gen. Laws, 14th 
Leg., p. 47.) 

By this act it is made a misdemeanor for any officer of 
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‘‘any county of this State, or any city or town therein,’’ to 
‘‘contract, directly or indirectly, or in any way to become 
interested in any contract for any draft or order on the treas- 
urer of said county, city, or town, jury certificate, or any 
other kind of debt, claim, or liability for which said county, 
city, or town may or can in any event be made liable.’’ 
The punishment is a fine not less than ten nor more than 
twenty times the order or jury certificate contracted for, to 
which is added removal from office. 

The purchase of jury scrip by a district clerk is certainly 
a misdemeanor under either act. Under the provisions of 
the Penal Code, the new penalty affixed to this misdemeanor 
cannot be considered as cumulative, and the penalty pre- 
scribed by the former act must be considered as repealed. 
(Paschal’s Dig., art. 1621.) The offense of unlawfully deal- 
ing in jury scrip by county officers is so fully provided for 
in the act of 1874, as to supersede the former statute on 
that subject, although the offense is defined in terms some- 
what less comprehensive. To hold otherwise would be to 
violate the design of the code, which is declared in its out- 
set to be, ‘‘to define in plain language every offense against 
the laws of the State, and affix to each offense its proper 
punishment.’’ (Paschal’s Dig., art. 1603.) 

The indictment should have been framed under the act of 
1874. The averment that the defendant unlawfully acquired 
jury scrip, is not a sufficient charge that he contracted or 
was interested in a contract for jury scrip. Certainly a 
party may acquire such scrip otherwise than by contract. 

As we think that the indictment was defective and was 
correctly set aside, it is not necessary to consider any other 
point raised. 

The judgment is affirmed. 
AFFIRMED. 
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F. M. Deaton v. Tue Strate. 


1. SPECIAL PLEAS—VERDICT.—The code (Paschal’s Dig., art. 3091) ex- 
pressly requires, when a special plea is submitted to them, that the 
jury must say in their verdict that the matters alleged in such plea 
are true or untrue. 

2. SPECIAL PLEA—PRACTICE.—A plea of former acquittal, regular 
in other respects, but not stating the day or month of the year 
when the former trial was had, is not, on that account, a nullity, 
and it was error to exclude evidence offered on the trial to support 
the plea. 

3. PRACTICE.—It is error to exclude testimony offered in support of a 
plea merely defective, and liable to be held bad on exception. Such 
practice would be to try the sufficiency of the pleading after the op- 
portunity of amendment had passed, and might deprive a party of 
a good defense. 


Appgat from Trinity. Tried below before the Hon. L. 
W. Cooper. 


Earle Adams, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant pleaded not 
guilty, and also filed, under oath, a special plea of former 
acquittal of the same offense, on a trial before a justice of 
the peace. The issues under both pleas were submitted to 
the jury by the court. The jury returned no verdict on the 
special plea, but found the defendant guilty generally. The 
code expressly requires, when special pleas are submitted 
to them, that the jury ‘‘ must say in their verdict that the 
matters alleged in such pleas are either true or untrue.’’ 
(Paschal’s Dig., art. 3091.) 

In a bill of exceptions it appears that the defendant of- 
fered to prove, in support of his special plea, that Bowman, 
before whom it is alleged he was tried for said offense, was 
an officer, and the evidence was excluded for the reason, as 
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shown by the judge, that ‘‘the special plea of defendant 
was not sufficiently pleaded to admit the evidence.”’ 

The defect in the plea, as shown in the record, was in not 
stating the exact day or month of the year, 1874, when the 
defendant was tried for this offense before Justice Bowman. 
Where a plea is clearly a mere nullity, evidence may prop- 
erly be excluded which is offered in support of it. Not so, 
however, when it is merely defective, and liable to be held 
bad upon exception, for that would be a trial of the suffi- 
ciency of the pleading upon the admission of evidence on the 
trial after the time for its amendment had passed, and might 
exclude a good defense, without objecting to the manner in 
which it was pleaded, to the surprise and injury of the de- 
fendant. 

It is not perceived upon what reason the court submitted 
this issue to the jury, and charged them to find upon it, 
when the evidence in support of it had been excluded because 
the issue was not properly made by the plea filed by the 
defendant. 

It may be, as sometimes happens, that the transcript of 
the record does not present the proceedings properly, as 
they actually occurred on the trial, by which the action of 
the court, as in this case, is made to exhibit irregularities 
and inconsistences in its rulings, which cannot be sanctioned 
by this.court by an affirmance of the judgment. 

Judgment is reversed and cause remanded. 

REVERSED AND REMANDED. 





CoLorapo County v. WILLIAM BEETHE ET AL. 


1, CLAIMS AGAINST A COUNTY.—Since the act of 21st July, 1870, (Pas- 
chal’s Dig., art. 6044,) concerning county liabilities, providing for 
their registration and payment in order of date, the county treasurer 
is not authorized to pay out money upon the order of the district 
judge upon the treasurer. 
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2. SAME.—In asuit by the county against the county treasurer for money 
of the county, the treasurer cannot defend by showing payment 
of claims ov the order of the district judge drawn upon him as 
treasurer. 

3. CosTS PAID BY COUNTIES.—Counties are not liable for costs of the 
district clerk in misdemeanor cases or in felony cases dismissed. 

4. Country CourtTs.—The County Courts are charged with the finan- 
cial management of county affairs, and all claims against the county 
should be submitted to them for their approval. 


Appeal from Colorado. Tried below before the Hon, 
Livingston Lindsay. 

This was a suit by Colorado county against William | 
Beethe, the treasurer of said county, and his sureties, for 
$530.45, funds of said county collected, and which he re- 
fused to pay over. 

Defendant pleaded that he had paid out said amount as 
county treasurer upon drafts on him as treasurer, drawn by 
the district judge, which drafts so paid were legal charges 
against the county, but they had been disallowed by the 
County Court in his settlement. 

A jury was waived, and judgment was rendered for de- 
fendants, and the plaintiff on writ of error brings the case 
to this court. 

The nature of the claims in offset by defendant appears 
in the opinion of the court. 


Delaney & Fleming, for appellant. 


IrELAND, AssoctaTe Justice.—On the 21st day of July, 
1870, the Legislature passed an act (Paschal’s Dig., art. 
6044) on the subject of county liabilities, the 4th section of 
which is in these words: | 

‘The county treasurers of the several counties shall reg- 
ister in a book to be kept for that purpose all claims of 
whatever nature outstanding against their counties respect- 
ively, with the date and amount of each claim, and the 
name of the payee and holder of the same, and shall num- 
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ber them on the register, noting on the back of each claim 
the date of presentation and the number of the claim; and 
said claims shall be paid according to priority as thus num- 
bered and registered: Provided, That in the registration 
and numbering of claims, preference shall be given to the 
oldest in date: And provided further, That in all cases jury 
scrip shall be paid first.’’ 

Whatever authority may have heretofore existed for 
judges of the District Courts to certify to the correctness of 
claims of the officers against counties, and even to draw or- - 
ders on the county treasurers for the same, it cannot be 
admitted that such orders are of any more force than any 
other recognized claim against a county. 

Such orders or certificates cannot be regarded in the na- 
ture of an order of a court on mandamus, and they would 
have to take their chances for payment with other valid 
claims against a county, if in fact they were valid claims. 

One of the claims paid by the appellee on the order of the © 
district judge is for $335745,. 

We have not examined each item or charge in this ac- 
count, but a sufficient investigation has been had to warrant 
the statement that there are but few of the items, if any, that 
are legal charges against the county. The items are mostly 
charges in favor of the clerk and sheriff for ordinary ser- 
vices in misdemeanor cases and felony. cases dismissed. 
(Paschal’s Dig., art. 3383.) . 

It will be seen that certain fees are here chargeable to the 
State, not the counties, but then only where there is a trial 
and conviction or acquittal. 

There may be some items of the account of Good, the sher- 
iff, for hiring a guard to guard the jail, but it was his duty, 
as it was the duty of those holding any other claim against 
the county, to seek a recognition and payment through the 
channel provided by law. We have at the present term 
(San Patricio County v. McClane, supra, 392) held that the 
law recited in the first part of this opinion was in force at 
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the date these transactions took place, and if it had not been, 
the claims are not legal claims against appellant. Ifa dis- 
trict judge should order a sheriff or clerk to perform any ex- 
tra duty, and should certify such fact to the County Court, 
it would present a very strong appeal to the County Court 
in favor of auditing and paying the same. The impolicy of 
permitting a county treasurer to pay out the funds of the 
county in any other manner, or on the order of any one, ex- 
cept as provided by law, is at once manifest and palpable. 

To the County Courts is committed the duty and respon- 
sibility of providing for the financial welfare of the several 
counties. 

The County Courts could not be justly held to a strict 
accountability as they should be, if the funds they are re- 
quired to provide, in order to carry on the affairs of the 
county, can be used, paid out, or in any way disposed of 
without the knowledge or consent of these courts. 

The court erred in holding that the payments by the treas- 
urer, set up in his answer, were proper credits in his favor. 

The cause was tried without the intervention of a jury, 
and we are asked to reverse and render such judgment as 
should have been rendered below. It is not now the usual 
practice of this court to reverse and render, except in cases 
where the cause is submitted to the court below on an agreed 
state of facts. 

The judgment is reversed. 

REVERSED. 





JAMES DAUGHTREY V. Ernst KNOLLE. 


1. CONSTRUCTION—EXECUTION OF POWER.—A deed by one who signs 
as attorney in fact for another, for land which in the body of the 
deed appears as the property of the principal, to whom also the pur- 
chase-money was secured by notes payable to him, as recited in the 
deed, and which is ackuowledged by the maker, as attorney in fact 
for the principal, but which deed, in the granting and warranty 
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clauses, appears to be the act of the attorney: J7eld in equity to be 
the deed of the principal, and the warranty clause not binding upon 
the attorney. 


. WARRANTY.—The general covenant of warranty is not broken by 


a deficit in the quantity of acres named in the deed, although the 
land may have been sold by the acre. Warranty applies to the title, 
not to the quantity of the land. 

DEFICIT IN QUANTITY OF LAND SOLD.—For such deficit, if not pro- 
vided for by an express warranty of quantity, an action would only 
lie in case of actual misrepresentation as to quantity. acted upon by 
the vendee. The specific acts of fraud or misrepresen:ation must be 
alleged and proved in an action to recover for such deficiency. 

. SALE OF LAND IN GROsS.—See a deed held to convey a tract of land 
in) gross, 

. CHARGE OF COURT IN CONSTRUING DOCUMENTS ADMITTED IN EVI- 
DENCE.—In this ease the jury should have been instructed that the 
warranty of title is not a warranty of quantity, and that the war- 
ranty was not binding upon the attorney in fact, and that the deed, 
on its face, was a conveyance of the land in gross, aud not warrant- 
ing a specific number of acres. 


Appeal from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

Knolle brought suit against James Daughtrey for $162, 
the amount of an alleged deficiency of 27 acres of land, at 
six dollars per acre, in a tract sold and represented to con- 
tain 498 acres, but which, on actual measurement, contained 
only 471 acres. The deed, the covenants in which are relied 
upon, is as follows: 

Tue Srate or Texas, 

Austin County. 

Know all men by these presents, that I, James Daugh- 
trey, of the county and State above written, in consideration 
of the sum of twenty-nine hundred and eighty-eight dollars, 
($2,988,) five hundred dollars of which has this day been 
paid into my hand by Ernst Knolle, also of the county and 
State above written, the receipt whereof is hereby fully 
acknowledged—and for the balance of the said consider- 
ation, to wit, the sum of twenty-four hundred and eighty- 


eight dollars, ($2,488,) the said Ernst Knolle, with F. Knolle 
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and Christoph Kubitz, have this day executed and delivered 
to me their certain joint and several promissory notes, of 
the tenor and effect following: 

The first note for five hundred dollars, payable to Felix 
R. Daughtrey, or order, six months after date; the second 
note for one thousand dollars, payable to Felix R. Daugh- 
trey, or order, twelve mouths after date; and the third note 
and last for nine hundred and eighty-eight dollars, payable 
to Felix R. Daughtrey, or order, eighteen months after date ; 
all of said notes bearing even date with this instrument— 
have granted, bargained, sold, and conveyed, and by these 
presents do grant, bargain, sell, and convey unto the said 
Ernst Knolle, his heirs and assigns, all that certain tract 
or parcel of land decreed to the said Felix R. Daughtrey by 
the County Court of Austin county, at the January Term, 
A. D. 1855, thereof, upon a partition of the lands belong- 
ing to the estate of Anna Daughtrey, deceased, as share No. 
4,in the division of the upper part of the Daughtrey leagie 
of land, on the south side of the West Fork of Mill creek, in 
Austin county, about 13 miles west from Bellville, being 
the four hundred and ninety-eight acres out of a tract 
designated on a plat of said tract in Austin county as No. 
4, containing six hundred and forty-six acres, and being 
the balance left after taking off the one hundred and forty- 
eight acres, as set forth in share No. 2 in the division of 
said estate, comprehended within the following metes and 
bounds, to wit: (Setting out field-notes.) 

To have and to hold unto the said Ernst Knolle, his 
heirs and assigns, in fee-simple forever. 

‘‘And I, the said James Daughtrey, bind myself, my 
heirs and legal representatives, to warrant and forever de- 
fend the title to all and singular the above-described prem- 
ises unto the said Ernst Knolle, his heirs and assigns, 
against the claim or claims of all persons lawfully claiming, 
or to claim the same or any part thereof. 
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‘In testimony whereof I hereunto sign my name this 22d 
day of February, A. D. 1859. 
JAMES DAUGHTREY, 
Attorney in fact for 
Feuix R. Daventrey.”’ 


The defendant pleaded that the purchase was of the tract 
of land in gross; that it was not the covenant of the de- 
fendant, but of his principal; that the covenant was not’ 
of quantity, but of title, also the statute of limitations of 
two years. 

Verdict and judgment for plaintiff, and defendant ap- 
pealed. 

The other facts appear in the opinion. 


Harris & Kleberg, for appellant. 
Hunt & Holland, for appellee. 


Moore, Assocrate Justice.—The judgment in this case is 
based upon the supposition that appellant is personally lia- 
ble on the general covenant of warranty of title in the deed 
to appellee, attached as an exhibit to his petition for defi- 
ciency of the tract of land therein described. That the 
record does not support or warrant such a conclusion we 
think quite obvious. 

If we were controlled alone by common-law rules of con- 
struction and interpretation, the instrument referred to in 
appellee’s petition, and upon which he relies, might, and 
probably would, if binding upon any one, be treated as the 
deed of appellant, and not that of his principal. But in 
our courts where the principles and rules of equity prevail, 


as has been frequently decided, we should hold to the con- 


trary. (Giddens v. Byers, 12 Tex., 75; Rogers v. Frost, 
14 Tex., 267 ; Rogers v. Bracken, 15 Tex., 564.) The body 
of the instrument purports to be the individual deed of the 
appellant, though it is a conveyance of land decreed hy 
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the County Court to Felix R. Daughtrey on the partition of 
his mother’s estate, and the notes given for the deferred 
payment, as recited in the deed, were made payable to him, 
and it is signed by ‘‘ James Daughtrey, attorney in fact for 
Felix R. Daughtrey.’’ It is also to be noted that there are 
no subscribing witnesses to it. It cannot therefore be held 
to have effect as a deed until it was acknowledged as such 
before the clerk. And then, as may be inferred from the 
recitation of the certificate that appellant's name appears 
to the instrument as attorney in fact, it is inferable that it 
was in his capacity as attorney, and not in his individual 
character, that he acknowledged and thereby executed it. 
But if there is any doubt as to the construction which 
should be given to the deed, looking merely to it, all doubt 
or uncertainty is removed when we consider, in connection 
with it, the other evidence tending to show the capacity in 
which appellant acted ; to none of which does it appear an 
objection was made. It clearly appears that appellee knew 
that the land belonged to Felix R. Daughtrey, and that 
appellant had no interest whatever in the land, It was at 
the instance and for the accommodation of appellee that 
appellant got from his brother authority to sell and convey 
the land to him. He was fully aware that the individual 
deed of appellant would have been inoperative and worth- 
less as a conveyance of the land. The terms of the contract, 
‘it seems, must have been understood and agreed upon before 
- the execution of the power of attorney. The evidence shows 
that appellee was anxious for its arrival before appellant 
received it, so that he might get a deed. The power of at- 
torney was acknowledged in Victoria on the fifth of Febru- 
ary, and the deed is dated on the twenty-second of the same 
month showing that the deed was made soon after, if not 
immediately on its receipt. The power of attorney and deed 
were both filed for record at 10} o’clock March 1, 1859, and 
were recorded on the 15th of the month, the latter imme- 
diately after the former. In view of these facts, we think 
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it beyond all question that the deed was intended and un- 
derstood by the parties to be the deed of Felix R. Daugh- 
trey. Appellee would certainly not have accepted it if he 
had not so understood and regarded it. If it was not his 
deed and binding on him, appellee well knew he was get- 
ting no valid or legal title to the land ; and most assuredly 
he was not warranted ia supposing that it was the deed of 
the owner, in so far as it operated as a conveyance, and yet 
the covenant of warranty was personally binding upon ap- 
pellant, though acting merely as an agent and having no 
personal interest in the transaction. It follows, therefore, 
if appellee has any right to complain on account of the al- 
leged deficit in the number of acres in the tract, his action 
should have been against the owner from whom he pur- 
chased it, and not against his agent, unless a personal 
undertaking by him was otherwise shown than appears to 
have been done on the trial. 

But we are also of opinion, if the deed could be treated as 
the personal deed of appellant, that appellee has failed to 
show any valid ground of action against him. This action 
cannot be regarded as an appeal to the equitable power of 
the court to grant relief for frand, misrepresentation, or 
mistake as to the quantity of land conveyed by the deed. 
Though appellee alleges that appellant, in selling said land 
and making the deed, ‘‘ either fraudulently or by mistake 
represented and warranted said tract of land to contain the 
quantity of four hundred and ninety-eight acres,’ evidently 
there are no facts and circumstances set forth to show the 
alieged fraud or mistake entitling him to equitable relief. 
Obviously appellee supposed that the general covenant of 
warranty authorizes an action for a pro rata part of the 
purchase-money, if there is a deficit in the quantity of land 
mentioned in the deed. Unquestionably, where land is sold 


by the acre, and in many cases when the sale is in gross, 
and through fraud, misrepresentation, or mistake there is a 
material error in the quantity of land conveyed by the deed, 
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relief may be had in equity, whether the deed contains a 
covenant of warranty or not; for the court acts in such cases 
not upon the contract exhibited by the deed merely, but 
because it is shown by the evidence that the deed does not 
operate as by the real contract it was intended, and conveys 
more or less than it should have done. Certainly when the 
vendor asks relief, where there is an excess conveyed by the 
deed, the covenants in the deed have nothing to do with the 
matter. And it is equally clear when the purchaser com- 
plains that the deed does not convey the quantity of land 
for which he has paid, his action cannot be founded upon a 
mere covenant to warrant the title to the land conveyed. 
(Rawle’s Cov. for Title, p. 521.) 

When the covenant is for quantity as well as for title, if 
there is a deficit, whether there is fraud or mistake is im- 
material. The fact of deficit alone would entitle the pur- 
chaser to recover. Undoubtedly the parties, if they think 
fit, might put a covenant of this kind in the deed. But we 
cannot agree that the covenant of warranty of title imports 
such an undertaking. The cases in this court in which re- 
lief has been had on account of a deficiency in the quantity 
of land sold have all shown some equitable ground for re- 
dress. No intimation is found in any of them that an 
action on account of such deficit could be maintained on the 
covenant of warranty of title. (Smith v. Fly, 24 Tex., 345; 
Weir v. McGee, 25 Tex. Supp., 20.) 

The court also erred in not construing the deed. The 
jury should have been told, that warranty of title did not 
operate as a warranty of the quantity, and that. appellant 
was not personally liable on it. And they also should have 
been instructed that the contract shown by it was for the 
sale of land in gross, and not by the acre. For, as is said 
in the case of Weir v. McGee, (supra,) ‘‘On a question 
whether a sale of land was by the acre or in gross, and the 
contract is proven by a deed, it is the province of the court 
to construe the deed, and it was not proper for the court te 
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leave the decision of the question to the jury upon the parol 
evidence adduced on the trial alone, or as controlling the 
legal import of the deed.’’ While relief may be had, if the 
facts warrant it, whether the sale is of the one character or 
the other, if the sale is by the acre ‘‘ much less variation 
from the quantity intended to be conveyed would be more in- 
dicative of a mistake, than when a specific tract was sold by 
metes and bounds, the quantity of acres being mentioned 
merely as a matter of description.’’ (O’Connell v. Duke, 
29 Tex., 310.) 

An inspection of the deed in question in this case plainly 
shows, we think, that the sale was in gross. It is for ‘‘¢ 
certain tract or parcel of land decreed by the county,’’ &c. 
It is described ‘‘as share No. 4 in the division,’’ &c., ‘* be- 
ing the four hundred and ninety-eight acres out of a tract 
designated in the plat of said Daughtrey tract in Austin 
county as No. 4, containing six hundred and forty-six 
acres, and being the balance left after taking off the one 
hundred and forty-eight acres, as set forth in share No. 2 in 
the division of said estate.’’ Then follows the metes and 
bounds of the four hundred and ninety-eight acre tract 
conveyed. Unquestionably the leading idea expressed in 
the deed is to convey, not a specific number of acres of land, 
but a tract designated in the partition of his mother’s es- 
tate, and set apart to the vendor as the four hundred and 
ninety-eight acre tract No. 4. And the court should have 
so construed the deed. 

REVERSED AND REMANDED. 





Gerorce Biacksurn v. THE Strate. 


1. THEFT—OWNERSHIP.—If a person has taken actual control and is 
in full possession of a horse so asto be responsible to the true owner 
for the disposition of it, and the horse is taken out of his possession 
by one having no right or authority, it is a trespass against the tem- 
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porary possessor; and if taken with intent to steal, the indictment 
may allege the horse to be the property of the person from whose 
possession it was taken. 

. THEFT—INTENT.—Evidence that the accused once rode for several 
days an estray horse in the neighborhood of its range, is not proof of 
a felonious taking. 

. OWNERSHIP—THEFT.—See facts held insufficient proof of ownership 
as alleged to sustain a conviction of theft. 


AppEAL from Victoria. Tried below before the Hon. T. 
©. Barden. 


George Blackburn was indicted for theft of a black geld- 


ing, the property of Bernardo Esparza. On his trial the 
State proved by Esparza that he resided in Goliad county ; 
that defendant also resided there; that the residence of wit- 
ness was about six miles from Coletto creek, and the resi- 
dence of Blackburn was about four and a half miles from 
said creek, and about a mile and a half from witness’ resi- 
dence, and that said creek was the boundary line between 
the counties of Goliad and Victoria. Witness knew the 
defendant. The gelding named in the indictment was taken 
up by witness as an estray in Goliad county; that he had 
never estrayed the same according to law; had never taken 
any steps to estray the gelding ; that it was taken up about 
one year before it was taken by defendant ; that the gelding 
was in the range with witness’ horses when taken up by 
Blackburn ; witness never saw defendant in possession of the 
said black gelding. 

Witness does not claim to be the owner of the gelding, 
and does not know the true owner. The gelding was taken 
without witness’ consent ; the description of the gelding in 
the indictment is correct. Witness missed the gelding on 
or about October 25, 1875. That upon information received 
he went to Carlo’s ranche and got the gelding and took it 
home; he rode it to court on Monday morning, and ‘has 
him in town now.’’ The animal ran with his horses about 
a year before he took it into his possession. Witness then 
took it home and used it as his own horse for a period of 
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eight months, and up to the time of its disappearance. He 
rode the animal as he did his own; fed him and exercised 
the same acts of ownership over the animal as over his own 
horses. Everybody about the country saw him using the 
animal. It would come up to the house to be fed, and after 
eating would go back to the range; in fact, while he did 
not actually claim the title to the animal, he held it and 
used it as his own, and would not have delivered it to any 
other person than the true owner. Witness recovered the 
gelding in Victoria county by making oath before a justice 
of the peace. The gelding was in possession of Aguerra’s 
wife, with whom it had been left by the officers, who made 
the arrest of Blackburn for aggravated assault. 

Witness recovered the gelding about five days after it 
disappeared, 

M. Murphy, for the State, testified that about the time 
named in the indictment witness saw defendant Black- 
burn at Carlo’s ranche, in Victoria county ; that said de- 


fendant then and there had in his possession a black geld- 


ing such as described in the indictment, which was shown 
to witness. 

Ned O’Reiley, for the State, testified that about the time 
named in the indictment, and for several days thereafter, 
and before his arrest, witness saw defendant riding the 
gelding described in the indictment; that defendant was 
riding said horse in Victoria county, at Carlo’s ranche, at 
the store of M. Murphy. Witness assisted in making the 
arrest of defendant, and that when arrested the defendant 

yas riding the gelding described in the indictment. | Wit- 
ness has seen it since in the possession of Esparza; saw him 
riding the animal to court last Monday. 

Upon this testimony the court, after giving the statutory 
definition of theft, instructed the jury as follows: 

‘*That if the property be taken from the possession of any 
person holding such property in such a way as to be fraud- 
uleut, for the purpose of converting the property to the 
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use or benefit of the person taking, with intent to deprive 
the owner of the value of the same, such a taking would 
constitute a theft of the animal. The question whether the 
person having the property in possession held such pos- 
session lawfully is not material to enable the jury to de- 
termine the guilt or innocence of the person taking the 
property thus unlawfully. 

**You are instructed that, if from the evidence you find 
that Esparza was in possession of the animal in question in 
this case, even though not claiming to hold him by virtue 
of actual ownership, still, having it in possession and exer- 
cising acts of ownership over it, as against this defendant 
or any other person except the real owner or his agents, 
the indictment may rightfully lay the ownership and posses- 
sion in Esparza.”’ 

Defendant was found guilty, and his punishment fixed at 


five years in the penitentiary, and he appealed. 


No brief for appellant came to the reporters. 
George Clark, Attorney General, for the State. 


Roserts, Curer Justice.—This is a conviction for theft, 
in which two questions are raised upon the evidence and 
the charge of the court: first, as to the ownership of the 
gelding alleged to be the property of Bernardo Esparza; 
and, second, as to the fraudulent intent to appropriate the 
horse by the defendant. 

Esparza occasionally used and fed the gelding as he did 
his own horses, which gelding had previously been running 
in the range with his horses as an estray. Blackburn, who 
lived one and a half miles from Esparza, both of whom reside 
in Goliad county, near the line of Victoria county, is seen 
riding the gelding at Murphy’s store, at Carlo’s ranche, in 
Victoria county, several days, when he was arrested for an 
aggravated assault, and the gelding being left there by the 
officers who arrested him; Esparza got him a few days after- 
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wards by making an oath before a justice of the peace. 
Esparza claimed to be in possession of the animal as an 
estray, but had taken no steps to post him as such. The 
gelding would come to his house to be fed, and after eating 
would go back to the range. For about eight months he 
had used him, and exercised acts of ownership over him as 
he did over his own horses. ‘‘ Everybody about the country 
saw him using and riding the horse.’’ It was not shown 
that all the rest of the neighbors besides Esparza and Black- 
burn did not use and ride this estray gelding when they 
wished, and let him go to the range again as Esparza did, 
and there was no evidence that Blackburn tried to swap or 
sell the gelding, or do otherwise with him than ride him 
as Esparza did, just as he did his own horses, if he had any ; 
and if he had none his excuse for riding him was none the 
less cogent than that of Esparza, who had horses that he 
could have ridden without the necessity of riding one that 
he knew did not belong to him. It is not shown that Es- 
parza had the animal in any inclosure when he was taken, 
or that he ever had, and it may be presumed that Blackburn 
took him from the range, unless the gelding came up to his 
house as he did to that of Esparza. 

Thus it was shown that Esparza did not have either gen- 
eral or special property in the gelding, and it was not clearly 
shown that he had that sort of actual possession of or con- 
trol over the animal, exclusive in its nature for the time, 
when the gelding was taken by Blackburn, which would 
enable him to maintain trespass for the taking of the geld- 
ing. 

Mr. Bishop says, ‘‘It is a rule, rather technical than rest- 
ing on any clear reason, that there can be no larceny with- 
out a trespass. The rule, however, is well established.’’ 
(2 Bishop, 808, (703.) The taking by Blackburn might 
ainst the true owner of the estray, 


have been a trespass a 
without being a trespass as against Esparza. If he ‘had 
been indicted for stealing an estray gelding whose owner 


or 
5 
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was unknown, the proof as to the trespass against the owner 
would have been complete. 

Ifa person has taken actual control, and is in the full 
possession of a horse, so as to be responsible to the true 
owner for the disposition of it, and the horse is taken out of 


his possession by one having no right or authority, it is a 


trespass as against the temporary possessor, and if taken 
with intent to steal, the indictment may allege the horse to 
be the property of the person from whose possession it was 
taken. 

Hence it was held that when ‘‘a horse got loose from his 
owner, and was taken in the field ofa third person and 
placed in his stable, from whence he was stolen,’’ it might 
be alleged to be the property of such third person, who had 
the actual possession. (Whart. Am. Cr. Law, sec. 1830 ; 
Owen v. The State, 6 Humph., 330.) 

Upon the same principle this court has decided that if a 
thief steals a horse from A, takes him to another county, sells 
him to B, and afterwards steals him from B, in a prosecu- 
tion for the last theft the horse may properly be alleged to 
be the property of B, he being in the actual possession of 
the horse when last stolen by A. (King v. The State, 438 
Tex., 352; Ward v. The People, 3 Hill,:(N. Y.,) 393; 1 
Hale, 537; Rose. Cr. Ev., 633; Regina v. Smith, 9 Eng. 
Law and Eq., 532.) 

Goods stolen from a laundress who has them in charge to 
wash them may be safely described as hers, because she is 
answerable for them to her employers. (3 Chit. Cr. Law, 
947; 1 Leach Notes, 357.) So if a package be stolen from 
a coachman, the indictment may charge it to be his property. 
(Ib.) Not So, however, if property be stolen from the pos- 
session of a servant, because they have the custody without 
a special property, or without a responsibility that enables 
them to sue for it if it were a mere trespass. Now, whether 
the gelding ran in the range or was kept up, Esparza’s use 
of and control of him must have been so frequent, constant, 













































Biacksurn v. THE State. 





Opinion of the court. 





and exclusive as to amount to an appropriation and conver- 
sion, so that if lost he would have been liable to the owner, 
in order to allege it to be his property. (Chit. Cr. Law, 947.) 

The court should have charged the jury that to convict 
the defendant on this indictment, charging the gelding to 
be the property of Esparza, they should be satisfied from 
the evidence that the gelding was in the actual possession 
of Esparza, or under his continued and exclusive control, at 
the time it was taken, if he was neither the owner nor had 
control of it by the authority of the owner; but if the geld- 
ing was an estray, running in the range without such pos- 
session or control when taken by Blackburn, that would not 
satisfy the allegation that he was taken frum the possession. 
of and was the property of Esparza. 

The charge of the court should further have submitted 
the question, under the evidence, to the jury, whether Black- 
burn took the horse to use him temporarily as an estray, or 
to make property of him by converting him to his own use 
as a permanent appropriation. 

Had such issues been submitted to the jury as were prom- 
inently suggested by the evidence and by the want of evi- 
dence before the jury on the trial, they would hardly have 
found the defendant guilty of theft and sent him to the 
penitentiary for five years for riding a stray horse one time 
during several days that one of his neighbors had been tak- 
ing the liberty of riding occasionally during eight months 
previously in open violation of law, (Paschal’s Dig., art. 
2441,) and which was confessed by the witness, Esparza, in 
open court, 

We find no evidence in the record that made it reason- 
ably certain that Esparza had such possession or exclusive 
continued control of the gelding, at the time he was taken 
possession of by Blackburn, as would justify the charge in 
the indictment that he was the owner of him, on the one 
hand; and on the other hand, it is not shown that Black- 
burn intended to make property of the gelding by convert- 
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ing him to his own use permanently, or that he intended 
otherwise appropriating him to his use than to ride him 
on that occasion as a temporary use of an estray animal 
running loose in the range in his neighborhood, which, 
though in violation of the law regulating the use of estrays, 
did not necessarily render him guilty of theft, as charged. 
Therefore, because of the unsatisfactory character of the 
evidence on the trial, upon both of those points, and of the 
want of a charge of the court, submitting properly the 
issues to the jury, with reference to the evidence, there is 
error in the judgment, and it must be reversed and the 
cause remanded. 
REVERSED AND REMANDED, 





E. Rosenrrecp & Son v. J. E. Conpicr & Co. 


1. FINAL JUDGMENT.—An order overruling a motion to set aside an 
order transferring a case to the United States Court and to reinstate 
the case on the docket, is a final judgment, and may be appealed 
from. 

2. FINAL HEARING OR TRIAL.—These terms, as used in the act of 
Congress of March 2, 1867, relating to the transfer of cases from 
the State to the Federal Courts, mean the ultimate, final, or com- 
plete disposition of the pending case, so that the right to transfer to 
the Federal Court is not lost by a trial resulting in a judgment which 
was reversed on appeal. 


Apprat from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 


J. T. Harcourt, for appellants. 


It. V. Cook, for appellees. 


IRELAND, AssoctaTe Justice.—The questions involved in 
this case are not without importance, but we believe they 
present no great difficulty. The first question presenting 
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itself has not been alluded to by counsel; that is, whether 
the order appealed from is such a judgment as will support 
the appeal. If we say it is not, we find a case in which a 
citizen has been called into the District Court of the State, 
and then denied a hearing, without any mode of having 
that denial or refusal reviewed by this court. The order 
may be said to be the final judgment of that court. In one 
sense it is final, as that court will not take further cogni- 
zance of the cause. We therefore hold that it is such an 
order as may be brought here for review. 

Because there had been a trial and judgment in the court 
below, which had been reversed by this court, it cannot, we 
think, be correctly said that there has been a ‘ final hear- 
ing on trial.’’ It was not, after reversal, ‘‘ final’’ in any 
legal sense. If it had been final—that is, the last or ulti- 
mate adjudication of the matters in controversy—there would 
have remained nothing further for the District Court to pass 
upon or adjudicate. 

It is, however, clear that when the case was reversed by 
this court, it stood in the court below as if there had been 
no trial at all; and it could not be said that there had been 
any final action in such case. 

In support of appellant’s views on this subject, we are 
referred to the cases of Ackerly v. Vilas, 21 Wis., and 
Home Life Ins, Co. v. Dunn, 20 Ohio, in which views are 
expressed adverse to those entertained by us. We have 
examined those cases. 

The main reason assigned for this judgment is, that by 
holding that a party who had hada trial in the State Court, 
the judgment in which had been reversed, could then have 
it transferred to the Federal Court, they would necessarily 
decide that Congress intended to permit litigants to trifle 
and experiment with the State Courts. We do not appre- 
ciate this reasoning. 

The Ohio case was placed partly on the peculiar mode of 


procedure in effecting appeal in that State. There is scarcely 
30 
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room for construction in the act of Congress. Laws that are 
clear in their meaning and free from ambiguity do not ad- 
mit of construction. Surely it will not require argument 
or reasoning to tell what is meant by a final hearing on 
trial. It means the ultimate, final, or complete disposition 
of the pending case. Can it be said that a case is finally 
disposed of when there exists no judgment of the court in 
the case? Congress did not intend to legislate with refer- 
ence to the laws of any particular State. The act is so 
framed as to meet both courts of law and chancery. 

The words ‘‘ final hearing,’’ we conclude, refer to chancery 
causes, and ‘‘judgment’’ tocourtsof law. This is one of the 
questions the determination of which, in the last resort, be- 
longs to the Federal Courts, This was clearly decided as 
early as 1842 by the Supreme Court of the United States in 
the case of Gordon v. Longest, 16 Pet., 97. 

The case of Life Ins. Co. v. Dunn, 20 Ohio, so much re- 
lied upon by appellant, was reviewed and reversed by the 
Supreme Court of the United States. (19 Wall., 214.) 

However much we might desire to uphold the jurisdiction 
of the State Courts in matters clearly within their jurisdic- 
tion, a conflict is always to be avoided, if it can be done. 
And on this question we hold, both on principle and au- 
thority, that where a case has been tried and a judgment 
rendered in the State Court, which judgment has been va- 
cated and reversed by the court of the last resort in such 
State, and the case stands for trial in the court below, there 
has not been a final hearing or judgment in the cause, 
and that a party may then apply and have it removed to 
the Federal Court by complying with the statute in other 
respects. 

The appellant complains that.the motion was made to 
remove the cause, and the order entered in his absence, and 
without his knowledge. 

There is no rule of court or law requiring notice to be 
given to the opposite party in such motions. 





Ex Parte Coopwoop. 





Statement of the case. 





This is a matter of courtesy between counsel. It is also 
contended that the reasons assigned by his honor, the judge 
who presided in the case, for refusing to revoke the order 
for the removal of the cause were not sound. This may be 
admitted, as the District Courts have full control over their 
judgments until the final adjournment of the term at which 
they were made, but the order removing the case being cor- 


rect, a wrong reason assigned for not revoking it cannot. 
avail the appellant in this court. The judgment is affirmed. 


AFFIRMED. 





Ex Parte Betuet F. Coopwoop. 


HABEAS CORPUS.—No appeal lies from an order of a district judge sus- 
taining exceptions to and dismissing a petition for habeas corpus, 
made on the return of the writ, such action being equivalent to a 
refusal to grant the writ. 


AppgAL from an order made by the Hon. George H. Noo- 
nan, in chambers, at the city of San Antonio. 

Bethel F. Coopwood applied for a writ of habeas corpus, 
alleging that he was illegally restrained by one P. Fox, a 
policeman, ‘‘ under the pretense of executing a capias pro 
Jine issued by a person claiming to be city recorder of the city 
of San Antonio, upon atria] and judgment against appli- 
cant for violation of an ordinance of said city in relation 
to the carrying of arms; that said pretended trial was not 
by a lawful jury of twelve men, but was by six men only, 
who pretended to bea jury; that applicant, if he carried 
arms in the city, was authorized to do so by law.”’ 

The writ was issued and respondent Fox moved to dis- 
miss the proceedings, ‘‘ for that (1) Coopwood is held by 
virtue of a commitment issued by the recorder of the city of 
San Antonio; (2) that said court is of competent jurisdic- 
tion ever the offense ; (3) that the petitioner was tried by a. 
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jury of his own selection and acceptance; (4) the writ of 
habeas corpus is not the remedy, appeal being secured to 
the defendant,’’ &c. 

Upon which the court ordered that ‘‘ the exceptions be 
sustained, that the prayer of the applicant be refused, and 
that his application be dismissed.”’ 

To which ruling Coopwood excepted and prosecuted an 
appeal. 


Coopwood & Stewart, for appellant, cited State v. Buzzard, 
4 Ark., 18; State v. Mitchell, 3 Black, 229; State v. Reid, 
1 Ala., 612; Nunn v. State, 1 Kelly, 243; Bliss v. Com- 
monwealth, 2 Litt., 90; Cockrum v. State, 24 Tex., 401; 
Choate v. Redding, 18 Tex., 581; Cooley’s Const. Lim., 116, 
117; Sedg. Stat. and Const. Law, 164, 165, 166; Southport 
v. Ogden, 23 Conn., 128; New Orleans v. Miller, 7 La. 
Ann., 651; Municipality v. Wilson, 5 Ib., 747; People 
v. Jackson, 8 Mich., 110; Savannah v. Hussey, 21 Ga., 80; 
City of St. Louis v. Allen, 13 Mo., 414; Hx parte Watkins, 
3 Pet., 201; Ha parte Burford, 3 Cranch, 448; Mayfield 
‘vy. State, 40 Tex., 290; Lloyd v. Brinck, 35 Tex., 6; Clai- 
borne v. Tanner, 18 Tex., 78; 4 Pet., 152; Hurd on Hab. 
Corp., 331, 333. 


GovuLp, AssoctaTe Justice.—It has been repeatedly held 
in this court that no appeal lies from the refusal of a judge 
or court to grant the writ of habeas corpus. (Ex parte 
Ainsworth, 27 Tex., 731; Thomas v. The State, 40 Tex., 6.) 

In these cases the provisions of the Code of Criminal Pro- 
cedure regulating appeals in cases of habeas corpus were ex- 
amined, and the conclusion arrived at that the judgment of 
this court in such cases disposes of the case, not upon inci- 
dental questions, but upon the law and facts, and that the 
case is not remanded to the judge or court whose decision is 
appealed from. (40 Tex., supra.) The code makes the 
judgment of this court, ‘“‘in appeals under habeas corpus, 
final and conclusive,’’ (Paschal’s Dig., art. 3225,) and does 
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not contemplate the appeal of cases not tried, or which were 
disposed of by an order equivalent to a refusal of the writ. 

In this case the writ was issued and the return made, and 
the cause being heard on exceptions of the respondent to the 
application, it was ordered ‘‘ that said exceptions be sus- 
tained, that the prayer of the applicant be refused, and his 
said application be dismissed.’’ We think that for the 
purpose of supporting an appeal, this action of the court is 
tantamount toa refusal of the writ. 

Undoubtedly, after the issuance and return of the writ, 
it is irregular for the judge to dispose of the case by simply 
dismissing the application. By means of the writ ‘‘ the 
efficacy of the original commitment is suspended,’’ and 
‘“the safe-keeping of the prisoner is entirely under the au- 
thority and direction of the court issuing it, or to which re- 
turn is made.’’ (State v. Sparks, 27 Tex., 709, refers to 
Hurd on Habeas Corpus, 324, and authorities there cited.) 
The applicant having been thus brought before the court 
or judge, the case should be heard on the facts and law, 
and an order made either discharging the applicant or 
remanding him to custody. But however irregular the 
order of dismissal, it does not follow that it will support 
an appeal. 

If we were authorized to entertain this appeal, the record 
does not contain the facts and proceedings necessary to ena- 
ble us to dispose of it on the law and facts of the case. The 
validity of an ordinance of the city of San Antonio is ques- 
tioned in the brief of appellant, but we do not know what 
the ordinanceis. So the validity of a commitment is assailed, 
and whilst the record embraces what purports to be a copy 
of a commitment, it is not referred to so as to be identified 
either in the application or the return. Complaint is made 
that the party was deprived of his right of trial by jury, but 
there is nothing in the record to support it. In truth, with 
the exception of the writ of commitment alluded to, the 
record contains nothing which would enable us to finally 
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dispose of the case or to do more than to decide whether the 
court should have granted or refused the writ. 
The appeal is dismissed. 


DISMISSED. 





JoHN WILKINSON v. Stmon THULEMEYER. 


. PRAOTICE.—An action on an open account cannot be maintained 
where the evidence shows it was closed by note. 

. SAME—PLEADING.—An amendment to a petition upon an account, 
setting up a written acknowledgment of the debt, must contain an 
allegation that the note or written obligation was signed and deliv- 
ered by the defendant. 

. VERDICT.—A general verdict for plaintiff against two defendants 
does not authorize the entry of judgment against but one of the 
defendants. 

. PLEADING.—Unless properly pleaded, a written acknowledgment 
of an aceount cannot be admitted to take the account out of the 
statute of limitations. 


AppkaAL from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

Simon Thulemeyer sued John Wilkinson, a non-resident, 
owner of a plantation in Colorado county, Texas, managed 
and conducted by his agent, George 8. Zeigler, on an account 
for money and goods supplied on Wilkinson’s account to 
said agent necessary for the purpose of carrying on said 
plantation. The amount of the account was $621.82, and 
it was alleged that Wilkinson always recognized Zeigler as 
his agent, and approved his acts, and had acknowledged 
the justice of the account when on a visit to Texas. Ser- 
vice was had by publication. 

Both Wilkinson and Zeigler answered, but by separate 
counsel, Wilkinson denying that Zeigler had authority to 
bind him, and denying ever approving the account sued on. 

By amendment, plaintiff set up an itemized bill, (which 
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was made against Zeigler,) and alleged that Zeigler had in 
writing acknowledged its justice, and again alleged Wil- 
kinson’s sanction of Zeigler’s acts in the matter. Much of 
the account as set out appeared to be barred by limitation 
of two years. In the amended petition judgment was asked 
against both Wilkinson and Zeigler: 

Wilkinson, by amended answer, alleged that the credit 
given by plaintiff was given to Zeigler, and pleaded limita- 
tion of two years. 

The additional facts are fully stated in the opinion. 

Judgment was rendered for the plaintiff against Wil- 
kinson alone, from which he appealed. » 


J. T. Harcourt, for appellant. 
Delaney & Cook, for appellee. 


IRELAND, AssocrATE JusticE.— Appellant brought suit 
against Wilkinson on an open account running in date 
from 1870 to 6th March, 1871. 

The suit was brought on the 10th day of September, 1873. 
Wilkinson is alleged to be a citizen of the State of Missouri, 
and the proof shows that he never resided in Texas. 

He was cited by publication, and came in and filed a de- 
murrer and answer, denying all indebtedness and pleading 
limitation. On the 7th of February, 1874, plaintiff filed an 
amended petition in which this allegation occurs: ‘‘ And 
the said Zeigler, his agent, executed his notes during his 
agency aforesaid, wherein the justice of the debt was duly 
acknowledged and promise of payment made in compliance 
with said demand. The said Wilkinson at all times ac- 
knowledged the agency of said Zeigler, and also the justice 
of said demand, and stated to your petitioner that he has 
arranged with his said agent to pay the same.”’ 

This is the only allegation touching the notes. If the 
notes were made the basis or cause of action, it requires no 
argument to show that there was no such allegation in the 
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plaintiff’s pleadings as would authorize him to maintain 
the suit. 

If the suit is to be treated as having the open account for 
a basis, then the execution of the notes was a satisfaction 
of the account, and a recovery could not be had on it. 

If the notes were of any validity at all against Wilkinson, 
they certainly closed the account. 

There is no allegation, however, that Wilkinson ‘‘ made, 
executed, and delivered the notes,’’ either in person or by 
Zeigler, his agent. (Jennings v. Moss, 4 Tex., 451.) 

It is treated as a suit against Wilkinson alone until the 
amended petition was filed, in which the prayer is made for 
judgment against Wilkinson and Zeigler. 

The verdict is very meager. It is as follows: ‘‘ We, the 
jury in this case, find in favor of the plaintiff.’’ 

This verdict would warrant a judgment against Zeigler 
as well as Wilkinson, yet it is rendered against Wilkinson 
alone. 

There is no replication to the plea of limitation, and it is 
believed that the account was barred. If it be said that the 
execution of the notes took the case out of the operation of 
the statute, the answer is that the notes were not sued on, 
or were not the cause of action set out. 

If the notes are sued upon, the issue will then arise 
whether Zeigler was or was not authorized by Wilkinson to 
sign the notes. 

The introduction of the notes in evidence was objected to, 
and the objection should have been sustained. There were 
no allegations to charge Zeigler, and they were not made 
the basis of the suit against Wilkinson, and it was error to 
admit them in evidence. In regard to the proof as to Zeig- 
ler’s agency, we will only remark that the proof does not by 
any means render it certain that he was Wilkinson’s agent 
for any purpose connected with this debt. The account is 
made out against Zeigler. 

The notes do not purport to be the notes of Wilkinson, 
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and Zeigler swears, against his own interest, that he never 
was agent for Wilkinson; that the debt was his individual 
debt ; and that the notes were his and not Wilkinson’s. 


REVERSED AND REMANDED. 


Arcu Perry v. THe State. 


1, EXPRESS MALICE in an indictment for murder is sufficiently charged 
by the words ‘* with malice aforethought.”’ 

2. VERDICT.—A verdict for murder in the first degree is not vitiated by 
its containing a clause fixing the penalty of death. 

3. VARIANCE.—This court will not consider the word ‘‘freedman,”’ fol- 
lowing the name of the deceased in the indictment, as forming part 
of the name of deceased, when the question was not raised below, 
and where the same addition follows the name of the accused. 

4. BURDEN OF PROOF IN CRIMINAL CASES.—In criminal cases the bur- 
den of proof is not on the defendant in the sense understood in civil 
cases; the reasonable doubt extends to the entire case, and the pre- 
sumption of innocence must be overcome by the prosecution before 
a conviction can be had. 

5. CHARGE OF COURT.—Held error to instruct the jury, on a trial for 
murder, ‘* that the law implies malice in case of unlawful killing by 
means calculated to produce death, and in such case the burden of 
proof is on the defendant, if he would reduce the offense to a lower 
grade than murder in the second degree.’’ The burden of proof is 
never cast upon the accused in the sense that the State is at any 
time relieved from proof of the facts constituting any degree of 
criminal offense. 

6. SAME.—An instruction to the jury upon a case of a conflict brought 
on by the accused, giving only the law applicable if the conflict had 
been brought on with intent to kill, ts erroneous; the failure to in- 
struct upon the law had the conflict been brought on for any other 
purpose might convey to the jury the impression that the conflict 
had been brought on with intent to kill. 

7. See facts in which it was held that the definition of murder in the 
second degree was not sufficiently given to the jury. 


AppgaL from Matagorda. Tried below before the Hon. 
W. H. Burkhart. 
The facts are fully given in the opinion. 
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Asa E. Stratton, for appellant. I. The verdict is in- 
formal. It assesses punishment in case where the law spe- 
cially imposes it. (Paschal’s Dig., art. 2271.) Under art. 
5, sec. 8, Constitution of Texas, the jury are not to assess 
punishment when the same is specially prescribed by law. 
(See also 1 Cranch, 50.) Paschal’s Dig., arts. 3092, 3093, 
prescribes the time and mode of correcting informal verdict 
in criminal cases. If not done as therein prescribed, in- 
formality inures to defendant's benefit. There can be no 
legal judgment unless the verdict is formal; it is the basis 
of the judgment. 

II. The verdict is contrary to the evidence. The homi- 
cide was committed during a quarrel and scuffle. Homi- 
cide done in actual conflict is but manslaughter. (Whart. 
Am. Cr. Law, sec. 935.) 

Under the rule that the defendant is entitled to all sub- 
stantial doubts, is it not a reasonable conclusion to say that 
the homicide was committed under fear of death or bodily 
harm rather than from ‘‘ express malice?’’ Fear of death 
or bodily harm justifies homicide. (Paschal’s Dig., art. 
. 2229.) No retreat necessary. (Paschal’s Dig., art. 2230.) 

III. Name of deceased was not proven as alleged. (26 
Tex., 113.) Isaac Thomas Freedman and Isaac Thomas 
are no more the same name than were Edward Toney and 
Edward Toney Joseph Scott. (13 Tex., 74.) It was de- 
cided that they were not the same. 

IV. The indictment is insufficient. It neither charges 
that the killing was ‘‘ unlawfully’’ done or that the de- 
ceased was ‘‘a reasonable creature in being in this State.’’ 
(Paschal’s Dig., art. 2266.) Neither that the killing 
was with ‘‘express malice.’’ (Paschal’s Dig., art. 2267.) 
‘‘ixpress malice’? not presumed must be proven. (36 
Tex., 528.) To be proved it must be alleged. ‘‘ Malice 
aforethought,’’ the charge in the indictment, may be either 
express or implied. To be murder of the first degree, it 
must be express. (Paschal’s Dig., art. 2267; 25 Tex., 33.) 
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The court therefore gave to the indictment the harshest 
construction, rather than the most favorable to the defend- 
ant. Even if ‘express malice’’ is a negative allegation, 
it should be used. (25 Tex. Supp., 340; 1 Greenl. Ev., pp. 
78, 81, and notes.) 


George Clark, Attorney General, for the State. 


Goutp, Assocrate Justice.—The indictment follows the 
usual form, the sufficiency of which under our statute can- 
not now be questioned. It has not been held necessary to 
aver that the person killed was a reasonable creature, nor to 
charge that the killing was with express malice, the words 
‘*with malice aforethought’’ being sufficient. (Henrie ». 
State, 41 Tex.,573; Gehrke v. State, 13 Tex., 573; McCoy 
v. State, 25 Tex., 37; Calvin v. State, 25 Tex., 793; Perry- 
man v. State, 36 Tex., 321.) 

The verdict is not vitiated because, after finding the de- 
fendant guilty of murder in the first degree, the jury un- 
necessarily proceed to fix the punishment at death. Whilst 
they might have substituted imprisonment at hard labor 
for life, instead of death—and in that event it would have 
been necessary that their verdict should be so framed—and 
whilst, where a verdict finds the defendant guilty of mur- 
der in the first degree, and is silent as to the punishment, 
the law steps in and affixes the punishment of death, it is 
not perceived that the unnecessary assessment of the punish- 
ment renders the verdict in anywise defective. 

The court below treated the indictment as charging de- 
fendant with the murder of Isaac Thomas, and the evidence 
shows that the party killed was a freedman of that name. 
It is contended, apparently for the first time in this court, 
that the indictment charges the murder of Isaac Thomas 


Freedman. In the indictment, as copied in the record, the 
name, wherever it occurs, is thus written. So the name of 
the defendant, in the indictment, as sent up in the record, 
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is written Arch. Perry Freedman. Yet, without objection 
on his part, the trial proceeded against him as Arch. Perry. 
The original indictment has not been sent up, and we can- 
not say that the court erred in treating the word ‘ freed- 
man ’’ in each case as descriptive of the party, and not as a 
part of the name. 

The evidence, as sent up, is extremely meager. The kill- 
ing occurred about 9 or 10 o’clock, on a moonlight night in 
August or September, 1867, in Matagorda county, at the 
Rugely plantation, which was occupied by a large number 
of freedmen, and where defendant and deceased both lived. 

Green, the only witness of the occurrence who testifies, 
says that the defendant came up to where he and Isaac 
Thomas were sitting on a bench, near Sam. Rugely’s house, 
which adjoined that of defendant. Besides these parties, 
Andrew Phillips and a brother of Green were present. 
After having seated himself on the bench, and after talking 
some time, defendant said to deceased, ‘‘I1 have heard that 
you said that my wife and myself had been talking about 
you last night.’’ That the deceased replied, ‘‘ Yes; but 
that 1 paid so little attention to it, and thought so little 
about it, that I care nothing about it, and do not wish to 
have any fuss about it;’’ that then the defendant cursed 
the deceased for some time, calling him ‘‘a damn liar, and 
a damn son of a bitch;’’ that the defendant had taken the 
butcher-knife from witness’ belt previously, and when the 
deceased replied ‘‘that he would not take such abuse from 
any man,”’ the parties got up and approached one another, 
and pushed one another ; he could not see who pushed first, 
but that defendant stabbed deceased in the breast with his 
right hand at the time he pushed with his left; that deceased 
lived about fifteen minutes, and as soon as he was stabbed 
turned to a brother of witness and said, ‘‘ Arch. has stabbed 
me,’’ and asked for his pistol ; that he wanted to shoot de- 
fendant ; that the freedmen were generally in the habit of 
carrying arms; that he helped [to] dress the body, but does 
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not remember if there were any arms upon it or not. Wit- 
ness was twenty-seven years old, and Arch. was younger 
than witness; knew him younger by two or three years. 
The deceased was a man of full age. This witness also tes- 
tified that defendant used his wife’s name once in addition 
to the time already alluded to; that defendant’s wife was 
in his house, but did not know whether she was present 
before or after the killing. 

Dr. Henry Rugely fixes the approximate date of the kill- 
ing, and testifies as to the wound, ‘‘ that a person cut as 
was the deceased could not survive more than three or four 
minutes ; also, that the deceased was a large and powerful 
man—larger than the defendant.’’ 

Frank Rugely testified ‘‘that the deceased, whom he 
knew well, was a large, powerful, and dangerous man, but 
not quarrelsome.’”’ 

This is the entire testimony. 

The charge of the court instructed the jury as to the pun- 
ishment of murder in the first and second degrees; defining 
murder in the first degree as murder with express malice, 
and murder in the second degree as murder with implied 
malice. After explaining express malice, the charge pro-— 
ceeds: ‘‘ The law implies malice in case of unlawful killing 
by means calculated to produce death, and in such case the 
burden of proof is on the defendant, if he would reduce the 
offense to a less grade than murder in the second degree.’”’ 
Manslaughter is then defined and explained, and its punish- 
ment stated ; and after explaining what constitutes ade- 
quate cause, the charge concludes as follows: ‘‘ If a personal 
conflict be brought on by a defendant for the purpose of 
killing another, and [he] does kill him, he cannot con- 
tend that such conflict renders his mind incapable of cool 
reflection, and thereby reduce the killing from the grade of 
murder to manslaughter. A defendant in a criminal case 
is presumed to be innocent until his guilt be established by 
legal evidence, and in case of a reasonable doubt as to his 
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guilt under the law and the evidence, he is entitled to an 
acquittal. If you believe that the defendant is guilty of 
the homicide, but have a reasonable doubt as to his guilt as 
to murder in the first degree, you will find him guilty ot 
murder in the second degree, and if you have a reasonable 
doubt as to his guilt as to murder in the second degree, 
you will find him guilty of manslaughter.’ 

The defendant asked a charge on the law of self-defense, 
which, as copied in the record, is scarcely intelligible, which 
was refused. Under the evidence we do not think the court 
erred in refusing to charge on that subject. 

That part of the charge which speaks of the burden of 
proof being on defendant is not strictly correct. In the 
case of Hall v. The State, Galveston Term, 1875, this sub- 
ject was fully considered, and after a careful examination of 
the statutory provisions bearing upon it and a review of the 
leading authorities, the conclusion is arrived at that the 
burden of proof is not on the defendant in a criminal case 
in the sense in which it is understood to rest on the defend- 
ant in acivil suit. ‘‘In acriminal prosecution, where the 
accused relies on the plea of not guilty, admitting nothing, 
the onus is on the State to overcome the legal presumption 
of his innocence, and the question of his guilt is to be de- 
cided from the whole evidence, without pausing to inquire 
whether it was introduced by him or the State.’’ Although 
the evidence should show an unlawful killing by means cal- 
culated to produce death, if the attendant circumstances 
leave it doubtful whether the killing was not manslaughter, 
then the rule as to the burden of proof does not apply, and 
the defendant cannot legally be convicted of murder. In- 
deed the court so instructed the jury, and it is not clear that 
the error in the first part of the charge was not thus sufli- 
ciently corrected. Under the evidence, however, a charge 
as to the burden of proof was not appropriate, and was cal- 
culated, as given, to mislead, and although afterwards cor- 
rected by a proper charge, it may still have misled the jury. 
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So that part of the charge which says, ‘‘If a personal 
conflict be bronght on by a defendant for the purpose of 
killing another, he cannot contend that such conflict renders 
his mind incapable of cool reflection,’’ &c., is not unobjec- 
tionable. As the charge nowhere tells the jury the law, if 
the conflict was brought on by defendant, but not for the 
purpose of killing, the jury may have inferred that in the 
opinion of the judge the conflict was provoked for the pur- 
pose of killing, or may have inferred that if defendant was 
in fault in bringing on the difficulty it was unnecessary to 
inquire as to his purpose or the condition of his mind when 
the act was either designed or consummated. If the evi- 
dence left the purpose of defendant doubtful, if there was 
room for a jury to infer that though the defendant provoked 
the conflict, it was with no intention of doing serious bodily 
harm to deceased ; that the act of killing was the result of 
sudden passion and immediate design, and not of a sedate 
mind; that defendant did not prepare himself beforehand, 
but on the spur of the moment, and whilst incapable of cool 
reflection or of ‘‘ such sedate and deliberate action as is com- 
patible with express malice’’ seized and used a weapon 
which happened to be at hand, then it was proper for the 
court to have given a charge looking to the contingency. 
that the jury might so view the facts, and telling them that 
this would be murder in the second degree. (Farrer v. The 
State, 42 Tex., 265.) : 

We think the great question of the case was as to the de- 
gree of defendant's guilt. it was to him all important that 
the jury should understand that if the act was designed and 
done whilst his mind was not sedate, but excited and inca- 
pable of cool reflection ; that although there may have been 
no adequate cause for this state of mind, and therefore the 
offense could not be manslaughter, still it would not be 
murder in the first degree. Looking at the charge as a 
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whole, we think it objectionable in not sufficiently calling 
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the attention of the jury to murder in the second degree. 
(Farrer v. The State, 42 Tex., 265.) 

For these reasons, and influenced to some extent by the 
indefinite and unsatisfactory history which the record gives 
us of the occurrence and its attendant and antecedent cir- 
cumstances, we think that the defendant is entitled to a re- 
versal of the case. It is also worthy of consideration that if 
the witness Green is correct in his statement of defendant’s 
age, it is left doubtful whether at the time of the offense he 

yas not under seventeen years of age. His own age at the 
trial in June, 1875, he states to be twenty-seven years, and in 
August, 1867, his age must have been nineteen, or at most 
barely twenty ; and if, as he says, the defendant was two 
or three years younger, this would make it doubtful whether 
he had arrived at the age of seventeen years or not. If he 
had not arrived at that age at the time of the offense he 
could not be punished with death. (Paschal’s Dig., art. 
1639.) Whilst it appears that defendant was at the time 
married, and no such question has been suggested by coun- 
sel, it is another feature of the case calling for fuller inves- 
tigation in another trial. 

REVERSED AND REMANDED. 





ANpDERSON Prince v. Tue State. 


1. BURGLARY.—It is not error, on a trial for burglary, to instruct the 
jury that the recent unexplained possession of property taken from 
the house is a fact to be considered by the jury with the other facts 
and circumstances to enable them to determine the question of guilt 
or innocence of the accused. 

2. CUMULATIVE PUNISHMENT.—Under the code there is no authority 
in the District Court to fix the commencement of a term in the pen- 
itentiary at the expiration of another term. 

3. TERM OF PUNISHMENT must begin from the date of the sentence; 
and a judgment otherwise will be corrected on appeal upon the 
original verdict. 
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AppraL from Victoria. Tried below before the Hon. T. 
C. Barden. 

Prince was indicted for burglary in breaking into Bob 
Johnson’s smoke-house with intent to steal, &c. 

On the trial it was proved that on the night of 26th March, 
1875, Johnson’s smoke-house had been entered, the door 
lifted from its hinges, and about 150 pounds of bacon stolen. 
Tracks were seen next morning in the smoke-house, and 
which were followed in the direction of and to within five 
hundred yards of Prince’s residence. Fifteen days after the 
theft a search-warrant was procured and bacon found in the 
possession of the accused which was identified by Johnson 
as his, and as having been taken from the smoke-house. 

A witness testified that Prince requested him to swear 
that he had seen him (Prince) purchase the bacon. This 
was after defendant had been accused of the theft. 

The charge of the court appears in the opinion. 

The defendant was found guilty and his punishment fixed 
at two years’ confinement in the penitentiary. 

Upon the appeal the court ordered that the execution of 
the punishment, if the judgment should be affirmed on ap- 
peal, should begin at the expiration of a term of two years, 
to which defendant had been sentenced in a certain other 
case for theft from a house. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate J ustice.—The appellant complains that 
the court erred in the instructions given to the jury and for 
refusing to give the instructions asked by appellant. Ap- 
pellant asked two charges ; one of them was given and the 
other was refused; and in place of it another charge was 
given by the court, as stated in the bill of exceptions. The 
charge asked and refused was, in substance, that possession 


of stolen goods, without other evidence of guilt, is not to be 
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regarded as presumptive evidence of burglary. The court 
charged the jury, in substance, that if the defendant was 
found in possession of property which was stolen from the 
house, and his possession was recently after the theft, and 
that he failed to give a reasonable account of his posses- 
sion, they might take these facts into consideration with all 
other facts and circumstances in evidence to enable them to 
determine whether the defendant was guilty or not of the 
offense with which he was charged. The instructions, 
taken as a whole, are as favorable to the defendant as he 
had any right to expect, in view of the evidence in the case. 

It is further assigned for error that the court erred in 
overruling the defendant’s motion for a new trial. The 
ground of the motion for a new trial, in addition to the 
grounds already noticed, is that the verdict of the jury is 
contrary to the law and the evidence. Without discussing 
this assignment, we think the evidence fully supports the 
verdict of guilty, as found by the jury. 

It is further assigned for error that the sentence of the 
court is erroneous, in that it is cumulative and to be carried 
into effect in the future. The character and force of this 
objection will more fully appear from the following entry 
in the judgment of the court: ‘‘It further appearing to 
this court that at this term of the court the said defendant, 
Anderson Prince, has been tried and convicted of the offense 
of theft from a house, under indictment No. 1522 on the 
docket of Victoria county, and for which he has been sen- 
tenced to be imprisoned in the State penitentiary for a term 
of two years, it is ordered by the court that at the expira- 
tion of the last said term of imprisonment, and in case the 
judgment in this cause No. 1521 shall be affirmed by the 
Supreme Court of Texas, to which the defendant has ap- 
pealed, then the sentence in this cause, after the execution 
of the sentence in cause No. 1522, shall be carried into 
execution.”’ 

Courts of the highest authority have differed on the ques- 
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tion as to whether one term of imprisonment was to com- 
mence on the termination of the punishment on another 
charge, or whether the terms should commence from the 
judgment and sentence of conviction and run concurrently, 
The former is maintained in the States of Connecticut, 
Pennsylvania, Massachusetts, and California, and perhaps 
other States. (State v. Smith, 5 Day, 175; Mills v. The 
Commonwealth, 13 Penn., (State,) 631; Kite v. The Com- 
monwealth, 11 Met., (Mass.,) 581; The People v. Forbes, 
22 Cal., 135.) 

On the contrary, it was held by the Supreme Court of 
Indiana, in the case of Miller, Warden of the State Prison, 
v. Allen, 11 Ind., 389, that, in the absence of a statutory 
provision authorizing it to be done, the court had no power 
to order a term of imprisonment in the penitentiary to com- 
mence at a future period of time. 

The revised statutes of New York, as cited by the Su- 
preme Court of California in the case of The People v. 
Forbes, 22 Cal., 135, provide that, in case of two or more 
convictions before sentence on either, the term of imprison- 
ment upon the second or subsequent conviction shall com- 
mence at the termination of the previous term of imprison- 
ment. Thecriminal code of Kentucky contains substantially 
the same provision. Before the Kentucky code was adopted 
the court of appeals of that State held that the court had no | 
power, independently of a statute, to make one term of im- 
prisonment commence at the expiration of another. (James 
v. Ward, Keeper of the State Penitentiary, 2 Met., (Ky.,) 
271.) The court, referring to cases at common law, where 
the prisoner was sentenced to several terms of imprison- 
ment, one to commence after the conclusion of the others, 
said: ‘‘ But it may be remarked that in all these cases the 
punishment by imprisonment was, by law, at the discretion 
of the court. The time that the prisoner was to be confined 
was not determined by the jury, but upon his being found 
guilty of the offense contained in the indictment, his pun- 
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ishment was discretionary with the court and the term of 
his imprisonment was fixed by it. The court, having the 
power to prescribe the length of time the imprisonment was 
to continue, might sentence the prisoner to several terms of 
imprisonment in succession, (where he was charged with 

_several offenses,) because it could inflict the same amount 
of punishment upon him in each case separately,’’ 
to the case of Rex v. Wilkes, 4 Burrows, 325. 

We think the correct rule was enunciated by the courts 
of Indiana and Kentucky in the cases referred to. The 
Criminal Code of Texas makes no provisions authorizing 
the court to accumulate the terms of imprisonment in cases 
like the present. It is not shown that there was any con- 
nection between the theft as charged in indictment No. 
1522 and the burglary as charged in indictment No. 1521. 
The code provides that the jury shall assess the punishment 

.in all cases where it is not fixed by law. The judgment 
and sentence of the court have reference to the punishment 
as assessed by the jury, and the prisoner is conveyed to the 
penitentiary immediately after final’sentence to undergo 
his punishment. 

We are of opinion that the court erred in directing that 
the sentence in this case should be carried into execution 
after the expiration of the term of imprisonment in case 
No. 1522. This entry will not require a reversal of the 
judgment, but it may be reformed and corrected by the 
Supreme Court as provided by article 3208, Paschal’s Dig. 
It is therefore ordered that the entry of the judgment in 
this case be so reformed and corrected as that the period of 
imprisonment, to wit, two years, as fixed by the jury, shall 
commence from the judgment and sentence of conviction in 
this case, and not from the expiration of the term of impris- 
onment in case No. 1522, as ordered by the District Court 
in the entry of the judgment. 

The judgment is reformed and corrected accordingly. 

REFORMED AND CORRECTED. 
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Barrie, Heck & Co. v. G. W. Carter Br AL. 


NON-RESIDENTS—J URISDICTION.—A non-resident can maintain an ac- 
tion by publication and without attachment against a non-resident 
defendant to foreclose a mortgage upon lands in Texas. 


AppgAL from Harris. Tried below before the Hon. James 
Masterson. 


Gustave Cook, for appellants. 
F’. Fauntleroy, for appellees. 


Moore, Assoctate Justice.—The only question in this case 
is whether a suit can be maintained in the courts of this 
State by a citizen of another State against non-residents for 
the collection of a debt by foreclosure of a mortgage given 
to secure payment on land in this State when the defend- 
ants are cited by publication merely, and without attaching 
said land or other property of the defendants. 

It is a universally admitted principle of international 
law that a judgment against a non-resident without personal 
service, unless the proceeding is in rem, is entitled to no 
consideration beyond the jurisdiction in which it is rendered. 
And for this reason it has always been held when the plain- 
tiff and defendant are both non-residents, and the proceed- 
ing is not in rem, as by attachment or otherwise, and when 
neither the person nor property of the defendant is within 
the State, and the citation can be served upon the defendant 
by publication merely, our courts will not entertain juris- 
diction of the case. While they are as open to citizens of 
other countries as freely as to our own for the proper vin- 


dication of their rights, it has never been deemed appropriate 


for them to determine “‘ issues sent from any part of the 
world,’’ and where their judgment could have no probable 
effect upon the rights of the parties ‘‘ except on the contin- 
gency of the defendants afterwards introducing property 
within the jurisdiction of the court.’’ When, therefore, the 
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action is to enforce payment of a debt, it has been uniformly 
held, unless property or credits have been brought within 
the jurisdiction of the court or subject to its control by 
attachment, the court will refuse to entertain jurisdiction of 
it. (Ward v. Lathrop, 4 Tex., 180; Same case, 11 Tex., 
290; Wright v. Ragland, 18 Tex., 289; Haggerty v. Ward, 
25 Tex., 144; Hays v. Barrera, 26 Tex., 81.) 

But the principle running through all these cases is that, 
the demand upon which the action is founded being merely 
personal, the judgnient must be of a like character, unless 
by attachment or otherwise property is brought within the 
jurisdiction of the court, which can be subjected to the judg- 
ment. And not that an attachment must issue if the sub- 
ject-matter of the suit is-otherwise within its jurisdiction or 
control. These cases show, if the parties are non-residents, 
it must appear that there is nevertheless a subject of litiga- 
tion on or through which the judgment of the court can be 
carried into effect. It by no means follows, if there isa 
subject of litigation within the jurisdiction of the court, that 
it‘must be seized, and subjected to the judgment by attach- 
ment. It will hardly, I suppose, be denied that a suit may 
be brought by one non-resident against another that might 
involve or effect in some way the title to the land. 

Certainly it would not be necessary to attach the land to 
give the court jurisdiction. And if the court can, without 
attachment, try and determine an issue of title between non- 
residents, or divest the title out of one and invest it in the 
other, we can see no reason why it cannot also subject it to 
the payment of a debt which is a lien upon it, An attach- 
ment is not required, in addition to the publication of the 
citation, for the purpose of giving the defendant notice of 
the suit, if it is of such a character as the court should act 
upon and determine it. 

_ While personal notice to the defendant, unless the pro- 
ceeding is in rem, is essential to the validity of the judg- 
ment beyond the jurisdiction of the court by which it is 
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rendered, every State has the undeniable right to prescribe 
the manner in which its own courts shall acquire and ex- 
ercise jurisdiction, and to provide for the execution and 
enforcement of their judgments against either the persons or 
property within its limits. And certainly by no rule of 
procedure governing our courts in these respects can it be 
said, if the subject of adjudication is within their jurisdic- 
tion, that their judgments are any the less conclusive and 
binding as to non-residents than on our own citizens, be- 
cause the citation has been served upon them by publication 
instead of personally, or for want of the seizure of their 
property by writ of attachment, if the court has otherwise 
acquired jurisdiction. 

The object of this suit is to enforce payment of a debt by 
foreclosing the mortgage on land within the jurisdiction of 
the court, and subject to its process. An attachment would 
no more effectually subject this land to the judgment which 
may be rendered than it is already. We can therefore see 
no reason why appellants should be required to have one 
issued if they did not desire it. If the property should turn 
out inadequate to discharge the entire judgment on the notes, 
for so much as remained unsatisfied, it would, as is said in 


Ward v. Lathrop, 4 Tex., 180, never be of any consequence 
‘to either party, except on the contingency of the defend- 
ant’s hereafter introducing property within jurisdiction on 
which the judgment could operate. But as the judgment 
on the notes is requisite to the foreclosure of the mortgage, 


a contingency of this kind is no reason why the court should 
not hear and determine the case as presented by the petition. 
If the land had been attached, it is admitted the court would 
have jurisdiction, and should give judgment for whatever 
amount might be found due the plaintiff. Yet it is equally 
obvious that the property attached might not satisfy the 
judgment. 
The judgment is reversed and cause remanded. 
REVERSED AND REMANDED. 
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N. A. MAGEE v. THomas CHaporn’s Ex’rR. 


. APPEAL-—TRESPASS TO TRY TITLE.—By appeal secured to the plain- 
tiff in his second suit in trespass to try title, is meant the right to 
have the action of the court revised by the appellate court, whether 
by appeal or by writ of error. 

. WRIT OF ERROR by our Supreme Court has always been held to be 
but another mode of bringing up a case for revision. 

. TRESPASS TO TRY TITLE—A suit involving the trial and determina- 
tion of the conflicting titles of the parties to land is such an action 
as authorizes the bringing of a second suit by the plaintiff. 

. PLAINTIFF.—The party first invoking the action of the eourt upon 
the controversy, as against the adverse party, is the plaintiff, and 
who alone is authorized to bring a second suit in trespass to try title. 


Appeal from Fayette. Tried below before the Hon. I. 
B. McFarland. 

This case has been before this court twice. (20 Tex., 
476, and 30 Tex., 644.) 

In 1850 Chadoin commenced an action of forcible entry 
and detainer against Richard A. Magee, husband of Nicinda. 
November 1, 1850 Nicinda, joined by her husband, brought 
suit in the District Court of Lavacca county to enjoin the 
action of forcible entry and detainer, setting out her title to 
six hundred and forty acres of land, and denying that she 
had possession of any other part of the league claimed by 
Chadoin. Her prayer in the original petition is ‘‘ that Cha- 
doin be cited to answer, and that he be enjoined from pro- 
ceeding or continuing said suit; that she be quieted in the 
possession of said six hundred and forty acres of land, and 
for all other equitable relief.”’ 

Chadoin appeared and moved to dissolve the injunction ; 
also filed an answer setting up his superior equitable title 
to the land, alleging that there were other parties claiming 
an interest in the league under the same source of title as 
Magee, asking that they be made parties and compelled to 
exhibit their titles and claims; that they be divested of all 
title which they or either of them have in and to the league 
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claimed by him, and that he be placed in possession of the 
six hundred and forty acres of which he had been forcibly 
dispossessed, and that he be quieted in the possession of the 
whole survey. 

The plaintiffs, Magee and wife, demurred to the answer 
and cross-bill, ‘‘ because the same is not sufficient, and they 
pray that so much of said answer and cross-bill as puts in 
issue the validity of the patents issued by the Government 
to plaintiffs be stricken out,’’ &c. 

The persons prayed by Chadoin to be made parties ap- 
peared and filed numerous exceptions to the sufficiency of 
the allegations in Chadoin’s answer to entitle him to main- 
tain his action against them. And answering, they set out 
their title under the patents to the Alexanders, and ask that 
they be quieted in the parcels of land claimed by each, and 
that title to said tracts be vested absolutely in them as 
owners, and ‘‘ for other and further relief.’’ 

On the first trial the demurrer of the plaintiff and others 
made parties to Chadoin’s answer and cross-bill was sus- 
tained and the cross-bill dismissed ; the injunction perpet- 
uated restraining Chadoin from proceeding in said action 
before the justice of the peace for possession of said six hun- 
dred and forty acres, and quieting plaintiffs in possession of 
the same. 

This judgment was reversed by the Supreme Court. (20 
Tex., 476.) 

All parties amended, but made respectively similar alle- 
gations, and prayed relief, as in previous pleadings. 

The case being submitted to a jury, there was a verdict 
for the defendant. The court entered a decree in favor of 
Chadoin canceling the patents to the Alexanders, (under 
which the other parties claimed,) giving him possession of 
the league claimed. 

This judgment was affirmed by the military provisional 
Supreme Court February 17, 1868. (30 Tex., 644.) The 
mandate was issued 26th May, and filed 28th May, 1869. 
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On 21st May, 1869, Nicinda Magee and those made par- 
ties by Chadoin instituted a second suit for the land to 
which they had set up title in the first suit, viz, a league 
granted to Samuel Alexander and six hundred and forty 
acres tract granted to J. B. Alexander, and against Thomas 
Chadoin. 

The administrator of Chadoin made himself a party and 
pleaded res adjudicata, setting up the judgment in the 
former suit. 

This defense was sustained by the court below, and the 
jury was charged that if the land was the same in contro- 
versy in the former suit, to find for the defendant. Verdict 
was rendered for defendant, and plaintiffs below appealed. 

The suit was instituted in Lavacca county, and by agree- 
ment the venue was changed to Fayette county. 

The additional facts necessary are in the opinion. 


William G. Webb, for appellants. 


Moore & Ledbetter and Brown & Timmons, for appellee. 


Moorg, Assoctate Justice.—The controversy between the 
parties to this suit had its origin almost coeval with the 
government of the Republic of Texas. The defendant in- 
deed maintains that his title to the land is based upon 
equities of an earlier date, recognized and secured to him 
by the Constitution of the Republic. The conflicting claims 
of these parties and those from whom they are derived have 
been the subject of constant litigation from the time of its 
origin, with the exception of occasional intervals of tempo- 
rary suspensions to the present time. The first suit, to which 
the present action is the supplement, was twice brought be- 
fore this court, or rather was once before this court, (20 
Tex., 476,) and once before the Supreme Court of the pro- 
visional government, appointed by the commanding gene- 
ral of the district of Texas, under authority of what are 
generally known as the reconstruction laws. (30 Tex., 
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644.) In view of the great length of time during which 
the controversy has extended, it is to be regretted on behalf 
of the litigant, as well as the public that we are unable 
to put a final termination to it as to all the parties involved 
in it. 

As it is now presented there are but two questions which 
we are called upon to decide. They are, first, can the ap- 
pellate power of this court over the judgments of the Dis- 
trict Court in favor of the defendants in the second action 
to try title to land, brought within one year from the final 
decision of the first suit, be invoked and exercised only by 
an appeal from such judgment, or may such judgment be 
brought to this court for review by writ of error? Second, 
were the plaintiffs in this suit plaintiffs or defendants in 
the former suit ? 

The first of these questions is presented by a motion filed 
by the defendant in error, to dismiss the case for want of 
jurisdiction of this court to review the judgment of the Dis- 
trict Court by virtue of the writ of error on which the case 
has been brought here. 

The action of ejectment at common law being merely a 
possessory action, the judgment in it could not be held to 
determine anything more than the plaintiff’s right to the 
possession of the land; and as the title and right of pos- 
session is often in different parties, the title to the land is 
not determined by an action of this character until the same 
party has been so frequently determined to be entitled to 
possession that he must be presumed to have the title, when 
a court of equity will enjoin the opposite party from further 
disturbing his possession by other actions. But when the 
action of trespass to try title, in which the titles of the par- 
ties are put in direct issue, was substituted for ejectment 
in which it could be only indirectly determined, notwith- 
standing the action of trespass to try title was to ‘‘be tried 
on its merits conformably to the principles of trials by eject- 
ment,’’ (Paschal’s Dig., art. 5293,) it might well have 
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been concluded, if there was nothing in the statute to the 
contrary, that the judgment would be just as efficacious and 
conclusive upon the parties as in any other character of suit, 
and if not satisfactory to the parties it might be reviewed 
by this court just as any other judgment of the District 
Court. But lest the owner, who was compelled to resort to 
an action to recover his land, might from some technical or 
other cause fail to secure his just rights, it was deemed 
proper to make the action so far ‘‘to conform to the principle 
of ejectment,’’ as that a second action might be brought by 
the plaintiff within twelve months from the final determ- 
ination of the first suit by the Supreme Court. Lest it 
might be inferred from the emphatic language of the origi- 
nal act (Paschal’s Dig., art. 5298) that ‘‘in case the verdict 
and judgment again pass against such plaintiff, then such 
second verdict and judgment shall be finally conclusive on 
the part of every such plaintiff, and he shall be forever 
barred and concluded from any further action or suit for 
the recovery of the same land, and the right of the defendant 
shall be thenceforth finally settled and established against 
such plaintiff, his heirs and assigns, excepting,’’ and that 
by the exercise of this special privilege conferred by the 
statute the plaintiff might have been held to have waived 
any right to have such judgment reviewed in the appel- 
late court, it was deemed proper to declare that ‘‘in case a 
second verdict and judgment should pass against the plain- 
tiff, nothing contained in the act to which this is a supple- 
ment shall be so construed as to prevent an appeal from the 
second verdict and judgment.’’ (Paschal’s Dig., art. 5299.) 
The original statute probably should and would have been 
so construed if the supplemental act had not contained this 
provision. We can hardly suppose that the statute in- 
tended the judgment in the second suit should be final, if 
evidently erroneous, when the plaintiff was given the priv- 
ilege of bringing a second suit; it is but reasonable to con- 
clude he was entitled to prosecute and have it decided by 
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the rules and principles of law applicable to other litigants. 
And if the District Court should fail to do this, the plaintiff's 
right to have it soconducted and decided might be enforced 
by the appellate court. The judgment was not intended 
to be final in the sense that it should not be reviewed and 
reversed for error, but that no other original suit could be 
brought by the plaintiff to recover the land on any title 
which he could then set up. It was to indicate that while 
two suits of trespass to try title could be brought, the judg- 
ment in the second action for the defendant, though it was 
not so in ejectment, was conclusive. 

The language of the supplementary act to which we have 
referred seems plainly to import, that its purpose is to guard 
against a construction being given the previous act which 
should lead to a denial of the right to correct an erroneous 
judgment of the District Court, and not to prescribe a par- 
ticular mode by which this should be done. The writ of 
error has always been treated and regarded by this court, as 
it was indeed by the Supreme Court of the Republic from 
its first introduction into our system of jurisprudence, as 
only another method of bringing up causes for revision as 
upon appeal. (Lucketts v. Townsend, 3 Tex., 128.) The word 
‘* appeal,’’ as is said in the case of The Republic v. Smith, 
(Dallam, 408,) is often used to denote the nature of appel- 
late jurisdiction, without regard to the particular mode by 
which a cause is transmitted from one tribunal to another. 
And it was, we think, thus used in the clause of the statute 
to which we have referred. We therefore hold that the 
judgment can be brought to this court for review by writ of 
error, and the motion to dismiss must be overruled. We. 
wish it understood, however, that in what is here said, no 
reference is had to the preceding part of this section of the 
act where the word ‘‘appeal’’ is also used in referring to the 
removal of the first suit to the Supreme Court. We are 
not called upon at this time to construe this part of the act, 
although the same word is used in both clauses of the sec- 
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tion. The connection in which they are used and the po- 
licy and purpose of the law may show, for ought we can 
now say, that they were used in a different sense, and should 
receive a different construction. 

To answer to second question presented for our decision 
by this record requires merely that we shall ascertain the 
real character of the litigation and the relative positions 
occupied by parties to it in the first suit. An inspection of 
the record in that case shows that on the 3lst of October, 
1850, one of the plaintiffs in the present suit, N. M. Magee, 
joined by her husband, since dead, brought suit against 
Thomas Chadoin, defendant's testator, to enjoin an action 
of forcible entry and detainer brought by Chadoin against 
her husband, before a justice of the peace, to recover pos- 
session of the league of land of which he claimed to have 
been dispossessed. In her petition, Mrs. Magee denies that 
she is in possession of any part of the land claimed by Chadoin 
except six hundred and forty acres, which she described by 
metes and bounds. To so much of the land as she claims, 
she deraigns her title, and in addition to her prayer for in- 
junction against said action before the justice of the peace, 
she prays for judgment quieting her in its possession. 
Chadoin responded to the matters alleged in the plaintiff's 
petition, and also set forth at length the facts upon which 
he charges that he has the superior equitable title to the 
league of land claimed by him. He also alleges that other 
parties, who are named in his ‘‘ answer and cross-bill,’’ as 
he terms it, claim the remainder of said league under the 
same character of title with Mrs. Magee, and prays that 
they be made parties, and required to answer to his said 
** answer and cross-bill,’’ and that they be compelled to ex- 
hibit their several titles and claims, and for a decree divest- 
ing them of all title and claim to the survey made for him, 
and that the same be decreed to him; and also that he be 
placed in possession of the six hundred and forty acres of 
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which he had been dispossessed by said Magee, and to be 
quieted in the possession of his entire survey. 

The parties against whom Chadoin prayed process, who, 
with Mrs. Magee, are the plaintiffs in this suit, or those 
under whom the plaintiffs claim, appeared and pleaded to 
the action, setting up titles in severalty. All of them, how- 
ever, derive their titles from a common source with the orig- 
inal plaintiff. They also pray for judgment quieting their 
possession. Various amendments to their pleadings were 
made by all parties during the subsequent progress of the 
case ; to which, however, it is unnecessary for our present 
purpose to make any special reference. 

On the first trial of the case in the District Court, a judg- 
ment was rendered against the defendant, Chadoin, dis- 
missing his cross-bill, and, as betveen the original parties, 
perpetually enjoining him from prosecuting his said action. 
of forcible entry and detainer, and quieting Mrs. Magee in 
the land claimed by her. 

This judgment was brought by appeal to this court, where 
it was reversed and the cause remanded, the court saying 
no ground had been shown for issuing an injunction, and 
the case might therefore be dismissed; but as the defendant 
had endeavored to assert a superior right as between him- 
self and other parties brought before the court, it was prob- 
ably best the case should be remanded, that the question of 
title might be finally determined. The second trial in the 
District Court resulted in a judgment in Chadoin’s favor, 
against all of the adverse claimants, for the entire league of 
land to which he asserts title. This judgment was affirmed 
by the Supreme Court of the Provisional Government, and 
a few days before the expiration of twelve months from the 
day on which the judgment was rendered this suit was 
instituted. 

In bar of the present action, the defendant pleaded the 
former judgment, and upon the issue presented by this plea 
the case was decided in his favor. Although the first action 
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cannot be strictly characterized as an action of trespass to 
try title, or as being made such by defendant’s answer as- 
serting title against the parties therein named, it certainly 
involved a trial and a determination of the conflicting titles 
of the different parties claiming the land. It must, there- 
fore, under the previous decisions of this court, be held such 
action as authorizes the bringing of a second suit by the 
plaintiff. (Dangerfield v. Paschal, 20 Tex., 541; Allen v. 
Stephanes, 18 Tex., 669.) But under the statute, as has 
long been held by this court, it is only the plaintiff in the 
first suit who can bring the second action. (Fisk v. Miller, 
20 Tex., 578.) Though the defendant sets up and relies 
upon his title, he is not thereby entitled to this privilege. 
(Lewis v. San Antonio, 26 Tex., 319.) Whether, therefore, 
the plaintiffs can maintain this suit depends upon the fact 
‘whether they were plaintiffs in the former suit in the aspects 
of it in which the title to the land was put in issue. 

From what has been said, we think it is very obvious 
that Mrs. Magee must be regarded and treated as entitled 
to bring a second action. She brought the original suit. 
In it, she set up and relied upon her title, and prayed for 
and obtained a judgment on the first trial against Chadoin. 
His answer or cross-bill, as against her, did nothing more 
than to set up and rely upon his adversary title. 

But it is equally obvious that the otker plaintiffs are not 
entitled todo so. The right to bring a second suit does 
not depend upon the mere designation of the parties in the 
record as plaintiffs or defendants, but upon the true rela- 
tion which they bear to the case. The plaintiffs in the 
present case claim several and distinct parcels of land, and 
we do not perceive that they could have properly brought a 
joint action, though their titles are derived from a common 
source. They were brought into the litigation by Chadoin, 
to answer to his demand claiming the land. It does not 
appear to have been thought of by any of the parties, while 
the original case was pending, that these parties were, if 
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they could have been made, plaintiffs therein. On the first 
trial, the case was ended as to them by the dismissal of 
the cross-bill, while it proceeded to judgment on its merits 
between the Magees and Chadoin. 

For the reasons stated, we are of the opinion, that the 
judgment in the District Court is correct as to all of the 
plaintiffs in error, except N. M. Magee, and as to her, it is 
erroneous, and for this error it must be reversed, and it is 
accordingly so ordered. 

REVERSED. 





GuyNnetra TyLer v. WELLS THOMPSON. 


CLAIMS OF NON-RESIDENTS AGAINST ESTATES.—A non-resident cred- 
itor residing in one of the United States is entitled to participate 
with resident creditors in the assets of an insolvent estate in Texas, 
according to the rank and classification of the claim, in the absence 
of evidence of any payment on such claim from assets elsewhere. On 
such evidence such claim will/be postponed until resident creditors 
have received their pro rata equal to such payment. 


AppraL from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 


George Quinan, for appellant. 


IRELAND, AssocraTE JusticE.—The facts in this case, as 
agreed to, are as follows: 

‘The plaintiff is a citizen of Virginia. 

‘“R. H. Foot lived and died in Virginia. His principal 
estate was in Colorado county, Texas, and administration 
was taken out there on his estate. 

‘* Wells Thompson is the administrator. 

‘* Plaintiff obtained judgment upon her claim, as stated in 
the petition, in the District Court of Colorado county, on the 
22d February, 1871, for the amount therein alleged, and the 


same was by the judge ranked as a claim of the seventh class. 
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The estate of Foot is insolvent. There are claims against 
the estate originating in Texas and owned by citizens of 
Colorado county. The claim of plaintiff originated in Vir- 
ginia. The administrator has a large amount of funds in 
his hands, amounting to about 70 per cent. of the whole 
indebtedness of the estate. He refused to pay the plaintiff 
or the Virginia creditors of said estate who have proved 
their claims here till the resident Texas creditors are paid 
in full.’ 

The cause was submitted to the court below on this state- 
ment of facts, and the judgment was for the administrator, 
and the creditor appealed. 

There is no appearance here tor appellee. 

The authorities on the question raised by the facts in this 
ease are by no means uniform or very satisfactory. 

The common law that became a rule of action on the ques- 
tion, and that had its origin with States wholly foreign to 
and independent of each other, and where there was less 
reciprocity and a lower degree of comity observed between 
independent States than at the present day, has been vari- 
ously ruled, and adhered to and modified according to the 
views entertained by each of their obligations to a neighbor- 
ing State. One of the leading cases on the subject in this 
country is that of Richards v. Harvey, 1 Mason R. 

- That opinion, delivered by Judge Story, has been seri- 
ously questioned in a very lengthy and labored opinion by 
Judge Cranch. (Union Bank v. Smith, 4 Cr. C. C., 21.) 

The elaborate discussion in Harvey v. Richards has occa- 
sioned some confusion. The question in that case was be- 
tween <distributees, and the rights of creditors were in no 
way involved; and all that is there said about creditors 
of insolvent estates is obiter, and is so treated by Judge 
Cranch. Wharton and Story, in their Conflict of Laws, 
do not agree. 

The doctrine of this case grew up and had its origin 
among States holding no political relationship with each 
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other, except so far as was established by treaty. The fact 
that the States of the Union have a common agency for 
some purposes does not change the rule. On this question 
Virginia and Texas are sovereign and independent. (Hill 
v. Tucker, 13 How., 458; Hill v. Meek, 18 How.,16.) The 
political department of this State has not seen proper to 
adopt any rule on the subject. The only statute to be 
found in our books touching the rights of non-residents or 
undertaking to lay down a rule of comity is the act of 13th 
of February, 1854, extending to aliens such rights as are 
or may be accorded to American citizens by the laws of the 
nation to which such alien may belong. We find the ques- 
tion left in doubt, and the State, through her law-making 
department, not having taken action, and being therefore 
at liberty to adopt such rule as may seem consonant with 
our views of equity and that spirit of comity which seems 
to harmonize with the enlightened spirit of the age, we 
cannot agree with his honor, the district judge, who tried 
the case below. 

Certainly if it had been shown that the Virginia creditor 
had received anything on the claim, either in Virginia or 
elsewhere, equity would postpone such creditor here, until 
others were made equal, or had been paid pro rata to the 
same extent. The language of the statement of facts seems 
to indicate that there was some estate in Virginia, but to 
what extent and whether appellant is justly chargeable 
with anything is not shown. Appellant is therefore en- 
titled to participate in the assets in the hands of the admin- 
istrator here, according to the rank and classification of her 
claim. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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S. B. anp J. M. McJunkin v. J. A. Dupres. 


1. INJUNCTION—FIXTURES.—Implements of agriculture, such as a cot- 
ton gin and press and grist mill, that can be detached without injury 
to the freehold, do not become part of it so as to prevent one who 
has the temporary use, or limited right to the land on which they 
are used, from removing them at pleasure. 

2. SAME.—A holder of a vendor’s lien on land, has no lien upon such 
implements placed upon the plantation by his vendee, and cannot 
obtain an injunction prohibiting their removal by purchasers from 
the vendee. 


AppgaL from San Jacinto. Tried below before the Hon. 
J. R. Burnett. 


Walton, Green & Hill, for appellants. 
No brief for appellee has reached reporters. 


Roserts, Cuter Justice.—This is a suit brought by Du- 
pree against John 8. McJunkin upon notes and to enforce 
a vendor’s lien, and to enjoin the defendant and all other 
persons from removing from the land pending the suit a gin 
stand, a grist-mill stand, and an iron-screw cotton press, all 
being on the place at the time the suit was brought. 

The defendant, among other things not necessary to be 
noticed, pleaded that these articles were not so attached as 
to become part of the realty, and that they belonged to his 
two sons, 8. B. and J. M. McJunkin, who intervened in 
the suit, one of whom claimed the gin and mill stands and 
the other the cotton press. 

The case being submitted to the court, a judgment was 
rendered for the plaintiffs for the money on the notes, for 
the enforcement of the verdor’s lien, and also for a perpet- 
ual injunction against the removal of those articles from the 
land. All of the losing parties gave notice of appeal, which 
was perfected alone by the two sons, the intervenors. 
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The evidence showed that these articles were not on the 
land and sold with it by Dupree to John 8. McJunkin, 
but were placed there and used in connection with farming 
business after the purchase of said land. It was shown 
that in their use in the gin house they were not so attached 
as that their removal would injure the freehold. As be- 
tween the father and two sons, the latter were acknowledged 
to be the owners of them. If they ever belonged to the 
father, and he had the right to sever them from their con- 
nection with the realty and dispose of them at pleasure, 
they were not the proper subject of an injunction to restrain 
him from doing so, and Dupree had no lien upon them 
which would enable him to dispute their ownership of them, 
admitted by their father, as he might have done in another 
proceeding if he had obtained his judgment and had them 
levied on as the property of the father, John 8. McJun- 
kin. 

Although the father has not appealed, Dupree, to main- 
tain his judgment as against the sons, must show that these 
articles belong to the realty, so as to give him a lien upon 
them as part of the realty; otherwise he has no interest 
or right to dispute their ownership by the sons, as admitted 
by the father. 

The only question, therefore, necessary to be considered in 
the case is, whether these articles are a portion of the realty 
so that they cannot be on the place as they are and belong 
to the sons, as admitted by the father. 

The general rule is, that implements of agriculture, such 
as these, that can be detached without injury to the free- 
hold, do not become part of it so as to prevent one who has 
a temporary use or limited right to the land on which they 
are used from removing them at pleasure. (Cole v. Roach, 
37 Tex., 413, and the authorities cited.) 

We are of opinion, therefore, that the decree of the court 
perpetuating the injunction, preventing the intervenors from 
removing the articles mentioned, to wit, the gin and mill 
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stands and cotton-press, is erroneous, for which the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED, 





Cuancy B. SHeparp v. Herrs or SAMUEL CUMMINGS ET AL. 





1. TRESPASS TO TRY TITLE—PLEADING.—Where the leading object of 
an action is to recover land, the additional allegation of the adverse 
claim being a cloud upon plaintiff’s title will not change the char- 
acter of the action from trespass to try title. 

2. LACHES—LIMITATION.—A petition alleging title and possession in 
plaintiff in land, and an entry thereon by defendant within the 
shortest period of limitation, is good, and a demurrer suggesting 
laches should not prevail, although it be alleged that a deed lost 
many years before forms part of the chain of title. 

3.. LOST DEED.—While a suit to supply evidence of a lost deed, and to 
perpetuate testimony, would be subject to the plea of laches if not 
brought within a reasonable time after such loss, still the right to sue 
for the land and establish the title through said lost deeds would 
only be barred by statutes of limitation barring recovery of the land. 


AppraL from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

Judgment was rendered sustaining a general demurrer 
to the petition, and plaintiff below appealed. 

The facts are contained in the opinion. 


Seth Shepard, for appellant, cited 1 Story’s Eq. Jur., sec. 
529; 2 Id., sec. 1520; De Cordova v. Smith, 9 Tex., 129; 
Tinnen v. Mebane, 10 Tex., 256; Carlisle v. Hart, 27 Tex., 
353; McMasters v. Mills, 30 Tex., 592; Barrett v. Kelly, 
31 Tex., 476; Flemming v. Reed, 37 Tex., 152; Gillespie v. 
Moon, 2 Johns. Ch., 602; Jackson v. Murray, 7 Johns. Ch., 
21; Hughes v. Edwards, 9 Wheat., 489; Piatt v. Vattier, 
9 Pet., 405; Bowman v. Wathen, 1 How. U. 8., 189. 


Hunt & Holland, for appellees, cited 1 Story’s Eq. Jur., 
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sec. 529; 1 How. U.S., 189; Glasscock v. Nelson, 26 Tex., 
152; Brown v. Guthrie, 27 Tex., 611; Barrett v. Kelly, 31 
Tex., 480; Flemming v. Reed, 37 Tex., 152; De Cordova v. 
Smith, 9 Tex., 144; Smith v. Hampton, 13 Tex., 462. 


Moore, Associate Justice.—This suit was brought on the 
twenty-third of February, 1873, by the appellant, Chancy 
B. Shepard, against Mrs. Nancy Vance and her husband, 
William L. Vance, and others, heirs of Samuel Cummings, 
deceased, and by amended and supplemental petitions, 
Hunt, Holland, Giddings, and a number of others who are 
said to claim some character of interest under said heirs or 
otherwise are also made parties defendant. 

Appellant alleges that he is the legal and equitable owner 
of sixteen hundred and thirty-six acres of land in Austin 
county, being a part of five leagues originally granted to 
James Cummings, commonly known as the Cummings ha- 
cienda, being that part of the lower league and a half of 
said hacienda set apart to the heirs of said Samuel Cum- 
mings, deceased, by a decree of the District Court of Gal- 
veston county, made on the 20th day of July, 1867, ina 
suit between Hill and others and D. Y. and Rebecca Portis, 
Samuel A, Cummings, and said heirs of Samuel Cummings, 
deceased. Appellant further alleges that he was not a party 
to said suit, and in no manner bound or concluded by it; 
but that he adopts and acquiesces in the adjudication therein 
made, in so far as it designates and sets apart the portion 
of said land which devolved upon and descended to said 
Samuel Cummings, deceased, as one of the heirs of John 
Cummings, deceased, and seeks not to disturb the same to 
that extent and no further. Appellant also states that he 
owns and claims said land under and by virtue of a deed 
from said Samuel Cummings to his son James Cummings, 
and a deed from said James Cummings to himself, which 
deeds were executed and delivered about the ———— day of 
——-, 1840; but that said deeds are lost and destroyed, 
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and parol proof of their execution and contents will be made 
on the trial. Under and by virtue of said deeds appellant 
claims that he is the owner of all the right, title, and inter- 
est of said Samuel Cummings to lands in Texas, inherited 
by him as one of the heirs of John Cummings, deceased. 
And being thus, as he alleges, the legal owner of the land 
sued for, he avers in his original petition that the defend- 
ants therein, on the day of , 1868, or there- 
abouts, by force and trespass, and without authority of law, 
and without plaintiff's consent, entered pon said land and 
committed divers trespasses, &c. And in the amended 
petition the other defendants are also alleged to be trespass- 
ers upon the land, though the dates of their trespasses are 
not stated in distinct terms. He also avers that the ‘‘claim 
made by defendant to the land constitutes a cloud upon his 
legal title.’’ 

The prayer of his petition is to be quieted in his title to 
said land, that a writ of possession issue for the same, and 
for a judgment removing such clouds, &c. 

Appellees filed for answer a general and special demur- 
rer, and for causes of special demurrer ‘‘ say that plaintiff’s 
demand, by his great laches and long delay in prosecuting 
the same, has become stale and barred by the statute of 
limitations.’’ 

The court sustained the demurrer; and appellant declin- 
ing to amend, his suit was dismissed. 

From this general summary of appellant’s original and 
amended petition the judgment of the court, as we think, 
will be plainly seen to be erroneous. Although there was 
no indorsement on appellant’s petition that the action was 
brought as well to try title as to recover damages, it is 
manifest that the suit, in its most important features, is an 
action to try title to land. The allegation that defendants 
assert a claim to the land which operates as a cloud upon 
plaintiff’s legal title, and his prayer for a decree removing 
this cloud, does not change the real character of the suit. 
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If, however, it did, it would not alter our opinion as to the 
ruling of the court on the demurrer. 

By the demurrer it is admitted that appellant was the 
owner of the land in 1868, and that defendants were tres- 
passers, as alleged in the petition. While from anything 
appearing in the petition and amended petitions it cannot 
be said that his right to recover was barred by limitation 
at the commencement of this suit, the length of time that 
appellant may have owned the land, or an undivided inter- 
est in the original grant, of which the tract sued for is a 
part, without being required to assert his title or indicate 
his right to possession against adverse claimants, neither 
bars an action against such claimant, when disturbed in 
his possession, nor tends to show that a suit to recover the 
land from them is a stale demand; nor does the fact that 
the deeds, under and by which he acquired his title, have 
been lost for any length of time whatever before the com- 
mencement of the suit in any way affect the question. If 
he acquires a legal title by the deeds, their loss or destruc- 
tion does not change the character of such title. And 
should he have to bring suit to recover the land so con- 
veyed, and can on the trial excuse himself from the produc- 
tion of the deeds, and otherwise satisfactorily establish their 
due execution and contents, he would be as clearly entitled 
to a judgment as if the deeds were still in existence and 
before the court. 

If suit is brought to establish the contents and due exe- 
cution of a deed and perpetuate the evidence of title fur- 
nished by it, and there has been an unreasonable delay in 
bringing the suit after the loss or destruction of the deed, 
the court will treat such suit as a stale demand, and leave 
the party to establish his title, whenever required to do so, 
as best he may. So also when a court of equity is appealed 
to by the legal owner to be quieted and relieved against a 
long-standing and known adverse claim which he regards 
as a cloud upon his title. But the mere refusal of the court ~ 








506 Maxey v. Besser. [Galveston Term, 





Syllabus. 





in such cases to grant relief, and the dismissal of the peti- 
tion on demurrer, neither weakens the strength of the 
plaintiff’s legal title nor gives additional weight to the ad- 
verse claim. It merely leaves the parties to vindicate their 
respective rights, when brought in issue, by such evidence 
as they may then be able to adduce. 

But the leading object of this suit is to try title. The 
prayer to remove clouds and quiet appellant’s title is ancil- 
lary to the prayer for the recovery of the land. If the peti- 
tion does not warrant a part of the relief asked, it is no 
reason why the entire suit should have been dismissed ; but 
as it does not appear from the petition when appellees first 
set up their adverse claim, and thereby cast a cloud upon 
appellant’s title, if this was the only ground relied upon for 
relief, it cannot be said on demurrer to be a stale demand. 

Appellant does not seek the aid of the court to establish 
the lost deeds. The allegations in the petition as to their 
loss seem to have been intended merely as a predicate for 
the introduction of parol testimony on the trial. 

For the error of the court in sustaining the demurrer the 
judgment is reversed. 


REVERSED. 





Maxery & Lerten v. Joun 8S. Besser. 


1. ATTORNEY’S LIEN.—On the rendition of a decree of divorce, a trustee 
was appointed by the court to sell the homestead and divide the pro- 
ceeds between the parties, taking their receipts therefor. The 
trustee made sale and delivered the half of the proceeds collected to 
the attorneys of the wife, they giving their obligation to the trustee to 
pay over the money and take her receipt for same. ‘The attorneys, 
after deducting their fee, tendered the remainder, which was refused. 
The trustee thereupon paid their client the entire amount, and 
brought suit against the attorneys: Held, That in defense of such 
suit the attorneys could not set off their fee in the divorce suit. 

2. DUTY OF TRUSTEE.—The trustee being ordered to pay over the pro- 
ceeds of sale to the parties, nothing else than actual payment could 
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satisfy the order of the court. The payment to the attorneys, as in 
this case, was not intended to be such payment, and therefore the 
funds in the hands of the attorneys was not the property of their 
client. 


Appeal from Walker. Tried below before the Hon. J. R. 
Burnett. 

April 3, 1873, a decree of divorce was rendered in the 
District Court of Walker county, divorcing Frances C. Mo- 
mand from her husband, D. W. Momand. 

By the decree, John 8. Besser was appointed trustee to 
sell the homestead of the parties, and to pay the proceeds of 
such sale, one-half to each party, and to take the receipt of 
each respectively. Besser accepted the trust, made the sale, 
and of the cash payment he handed the half, being $212.16 
gold, to Maxey & Leigh, the attorneys of Mrs. Fannie C. 
Momand, taking their receipt as follows: 

‘*Rec’d, Huntsville, May 6, 1873, of John 8. Besser, as 
trustee and receiver in the case of Frances C. Momand ». 
D. W. Momand, in Walker county District Court, two hun- 
dred and twelve and +4, gold dollars, which we promise to 
pay said Frances C. Momand, taking her receipt for the same. 

Maxey & Leteu.’’ 

These attorneys, with Randolph & McKenney, had rep- 
resented said Frances C. in her suit, and their fee was ad- 
mitted to have been reasonably worth more than one hundred 
dollars, and it was shown that she had promised to pay her 
attorneys out of the proceeds realized in the suit. 

Maxey & Leigh tendered Mrs. F. C. Momand the money 
less one hundred dollars claimed as their fee, which she de- 
clined. Demand was made for the money by Besser and 
Mrs. Momand, but Maxey & Leigh insisted on retaining 
their fee, but offered to retain but $50 of the cash in their 
hands, the remainder to be paid out of the deferred payment 
still due on the sale of the land. This was also declined. 
Besser then paid the entire sum to Mrs. Momand and brought 
suit against Maxey & Leigh for the money in their hands. 
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A jury was waived, and these facts appearing, the de- 
fendants, insisting upon their right to their fee of one hun- 
dred dollars, tendered the remainder in court. Judgment 
was rendered for the entire sum claimed by plaintiff, and 
defendants appealed. 


Maxey & Leigh and Randolph & McKenney, for appel- 
lants. 

The testimony fully establishes all the allegations in the 
special plea of appellants. The appellee himself testifies 
that ‘‘he was actuated in turning over the money to Mr. 
Leigh to enable the attorneys to collect their fee.”’ A pay- 
ment to an attorney is as effectual as if made to the princi- 
pal; and when the appellee paid the two hundred and 
twelve and ,45, dollars to Mrs. F. C. Momand’s attorneys of 
record he was discharged from any further liability there- 
for. (2 Pars. on Cont., 614, and the numerous authorities 

there cited.) An attorney has a lien for his fees on money 
collected. (3 Id., 269; Able v. Lee, 6 Tex., 431; Casey 
v. March, 30 Tex., 185; Randolph, Bowen & Co. v. Ran- 
dolph, 34 Tex., 184; Mongett v. Tassur, 5 La. Ann., 
165.) 

It may be contended, inasmuch as the money which had 
been collected was the proceeds of the sale of the homestead, 
that no lien attached. Mr. Drake, in his work on Attach- 
ments, sec. 244, says: ‘‘If the party who might avail him- 
self of the execution sell the exempted property, a debt due 
him therefor may be attached.’’ In support of this he cites 

Scott v. Brigham, 27 Vt., 561, and Knabb v. Drake, 23 
Penn. St., 489. Although the sale in the case before the 
court was made by a trustee, it was made, as the record will 
show, by consent of the parties, and in no manner differs 
in principle from the cases where the sales were made by the 
parties themselves. 

The appellants here again tender in gold the amount sued 
for, less their said fee of one hundred dollars, and ask the 
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court to reverse the judgment below aud render such judg- 
ment here as should be rendered. 


John S. Besser, for self. 


Roberts, Curer Justice.—Besser, as trustee, was required 
by the order of his appointment to pay over the money to 
Mrs. Frances C. Momand, and to take her receipt for the 
same. Maxey & Leigh, by their receipt, acknowledged 
the receipt of the money, and undertook to do both of those 
things which he (Besser) was bound to do, to wit, to pay to 
her the money and to take her receipt for the same. Upon 
their refusal to pay her the whole of the money, Besser paid 
it to her himself, taking her receipt for the same, as he was 
required to do by the order of the court. 

Upon this state of case Besser brought his action against 
Maxey & Leigh to recover back the money he had depos- 
ited with them. 

The defense set up by them was that they were entitled 
to retain one hundred dollars of the money as a reasonable 
fee as attorneys in attending to the suit of divorce, in which, 
upon a division of property between her and her husband, 
this money had been realized on a sale by Besser, as a 
trustee appointed by the court; that the money being in 
their hands, they had a lien upon the same to the extent of 
their said fee, and that they. had tendered the balance of 
said money to her and to Besser, and were ready to pay the 
same. 

The only real difference between the parties was,one of 
law arising upon the facts, which involved the question of 
the right of Maxey & Leigh to retain one hundred dollars, 
which was shown to be a reasonable fee for their services in 
the divorce suit. 

The jury being waived and cause submitted to the court, 
a judgment was rendered in favor of Besser for the full 
amount of money that he had deposited with Maxey & 
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Leigh, with interest thereon, from which they have ap- 
pealed to this court. 

The judgment of the court is correct, because as shown 
by their receipt Maxey & Leigh became the agents of 
Besser to pay over the money to her and to get her receipt 
for the same in pursuance of the order under which he was 
acting, of which, it may be presumed, they had full notice, 
having been her attorneys in the suit in which the order 
was made. Nothing less than her receipt, executed by her 
or by some one having authority to give a receipt for her 
in her name, would serve Besser as a proper voucher in his 
report to the court accounting for the discharge of his duty 
under the trust confided to and assumed by him, sanctioned 
by his oath and bond, and by the penalties consequent upon 
a non-compliance with the orders of the court as receiver 
and trustee. He did not place the money in their hands as 
her attorneys as a payment thereof to her, nor did they so 
receive it. Had such been the case they would have given 
him a receipt in her name, or expressly as her attorneys, in 
such manner as to have made it, on its face, tantamount to 
a receipt in her name. It is not necessary to consider what 
would have been their rights if they had so received and re- 
ceipted for the money, and Besser had so paid it to them and 
accepted such a receipt from them, for that is not the case 
made here by the pleadings and evidence. Besser was the 
agent of the court to carry out its decree, and unless he had 
gratuitously assumed it, he should not be placed in the posi- 
tion of litigating with Maxey & Leigh their right to and 
the amount of their fee, she not being a party to the suit set- 
tling the amount of the fee; and then afterwards, if she was 
dissatisfied with the allowance made to them, of litigating 
with her, in a proceeding instituted by her against him, 
their right to retain the money, and that it was a reasona- 
ble fee so retained, which would have been his position if 
this suit had been adjudged against him. 

The right of an attorney to receive and receipt for the 
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money of his client, paid to him as attorney in the ordinary 
course of collection, and his right to retain his fee in such 
case, is well established. In such a case the money becomes 
his client's money the moment he receives it as attorney. 
It has reached its destination legally, and if lost it is the 
client’s loss, or if a dispute arises between the client and 
and attorney as to the right of the fee or the amount of it, 
they are the proper parties to litigate such matters. But 
in the case before us the money had not reached its destina- 
tion, and if it had been lost in the hands of Maxey & Leigh, 
it would have been the loss of Besser and not that of Mrs. 
Momand, who had not received and receipted for it. And, 
therefore, when they failed to do what he was bound to do, 
which they had undertaken to do for him, he paid the 
money to her, and properly brought this suit to recover 
back his money in their hands. The judgment is affirmed. 


AFFIRMED. 





CHARLES Moraan v. Tue State. 


1. CONTINUANCE.—Application for continuance, made several days be- 
fore the trial, may properly be overraled, unless it be also shown 
that the attendance of the witnesses could not have been had when 
the case was called, or that the proper diligence would have been 
useless. 

2. WITNESS—CHARGE OF COURT.—It is not error to instruct the jury, 
where one jointly indicted was allowed to testify in behalf of the 
State, ‘*to give the evidence such credit as they believed it entitled 
to, and that the presumption was that all the witnesses testified 
correctly.”’ 

3. WITNESS.—A defendant cannot object to the testimony as incom- 
petent, of one jointly indicted, after the district attorney has dis- 
missed the indictment as to the witness offered. 


AppraL from Trinity. Tried below before the Hon. L. 
W. Cooper. 
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E. Curry and Earle Adams, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Assocrate Justice.—This is an appeal from a 
judgment of conviction, assessing the punishment of the 
appellant at eight years confinement in the penitentiary. 

The questions in the case relate to the overruling of ap- 
pellant’s application for continuance, the charge of the court 
to the jury, and the ruling of the court in permitting Coney 
White, who was jointly indicted with appellant, to testify 
as a witness for the State on the trial of the case. Counsel 
for appellant in their briefs discuss other questions, some of 
which will be noticed in the opinion. 

It is assigned for error that the court erred in overruling 
appellant’s motion and application to continue the case. 
The application was made on the 26th day of February, and 
the trial, as shown by the record, was on the Ist day of 
March. 

The record does not furnish the information to enable this 
court to say that the witnesses might not have been sum- 
moned and their attendance procured on the trial, if their 
evidence had been regarded as material to the defense. No 
facts are shown to warrant the conclusion that proper dili- 
gence would have been useless, as contended by appellant. 

The objections to the charge of the court are not of such 
a character as to require a reversal of the judgment. When 
the court told the jury to give the evidence such credit as 
they believed it entitled to, and that the presumption was 
that all the witnesses testified correctly, it is not probable 
that the jury understood the charge as referring to the wit- 
ness White, the alleged accomplice in the theft. 

The rule as to doubts and the presumption of innocence 
was fully charged by the court, and, taking the charge as 
a whole, no sufficient reason appears for reversing the judg- 
ment for error in the charge. 

The objection to Coney White’s testifying as a witness 
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because he was jointly indicted with the defendant, Mor- 
gan, is not well taken. The district attorney having dis- 
missed the prosecution against White, as he had authority 
to do, with the consent of the court, he was a competent 
witness for the State in the case against Morgan; but, un- 
der the code, a conviction could not be had upon his testi- 
mony, unless he was corroborated by other evidence tending 
to connect the defendant, Morgan, with the offense commit- 
ted. (Code Crim. Pro., art. 3118.) The provision referred 
to by counsel in their brief is article 1826, and which pro- 
vides that persons charged as principals, accomplices, or 
accessories cannot be introduced as witnesses for one an- 
other, except as provided by the code. 

It is further objected that the oath administered to the 
jury was not the oath required by the code. (Paschal’s Dig., 
art. 3029.) In the entry of the judgment it is recited that 
the jurors were sworn according to law. This, we think, 
was sufficient under the previous decisions of this court. 

The remaining objection relates to the sufficiency of the 
evidence to support the verdict of the jury. 

There is no reasonable hypothesis, consistent with the 
facts in evidence, from which the jury could well infer that 
the theft was committed by some other person than the de- 
fendant Morgan. As will appear from his own statements, 
he had no money at the time he was employed to work on 
the road. After remaining on the road as a day laborer 
from the last of May to the 19th of June, and without hav- 
ing received any part of his wages during the time, it ap- 
pears from the evidence that he left the premises at the time 
the money was stolen, without explanation and under cir- 
cumstances pointing to him as the guilty party. Other 
facts were proven corroborating the evidence of the witness 
White in support of the verdict. 

Finding no error in the judgment, it is affirmed. 


AFFIRMED. 
33 
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Fayertre County v. R. O. Farres. 


1, CONSTRUCTION OF STATUTES.—The acts of 12 May, 1846, (Paschal’s 
Dig., art. 5115,) of February 11, 1860, (Paschal’s Dig., art. 2508.) and 
of November 14, 1864, on the subject of costs of prisoners in jail, are 
not cumulative, but each subsequent statute must be regarded as 
revising the subject-matter of the former one, and as a substitute 
therefor. 

2. COSTS OF PRISONERS CONFINED IN JAIL.—Under the act November 
14, 1864, in force, the action of the County Court upon the sheriff's 
account for the board and guarding of prisoners in jail is conclusive, 
in the absence of allegations that the County Court had abused its 
discretion in the matter, or that the amount allowed was not suffi- 
cient for the support of such prisoners. 


AppgaL from Fayette. Tried below before the Hon. I. 
B. McFarland. 


The facts are set out in the opinion. 


Teichmuller & Dunn, for appellant. 

The statutes governing this case are as follows: 

The act of the 12th of May, 1846, Paschal’s Dig., art. 
5119: ‘‘ That sheriffs be allowed fifty cents per day for the 
board of all offenders committed to their custody, and all 
other reasonable expenses for the comfort and safe-keeping 
of such offenders, to be audited by the County Court, and 
paid out of the county treasury of the county where the 
offense was committed with which the prisoner stands 
charged.”’ 

On the 1st day of February, 1857, our present Code of 
Criminal Procedure went into operation, and the final arti- 
cle, 3416, Paschal’s Dig., repeals any then existing statutes 
‘concerning the prevention, suppression, prosecution, and 
proceedings for the punishment of crime.’’ But the above 
article, 5119, providing for the compensation of sheriffs, is 
substantially re-enacted in the Code of Criminal Procedure. 
Paschal’s Dig., art. 2508: ‘‘The sheriff shall be paid by 
the County Court fifty cents a day for each prisoner com- 
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mitted to his custody during the time such prisoner is in 
jail.” 

Act of the 4th of November, 1864, Paschal’s Dig., art. 
3391: “The sheriff shall receive from the county for each 
guard he may employ, and for the support and mainte- 
nance of each prisoner in his custody, such amount as the. 
chief justice may, in his discretion, designate as necessary 
and sufficient, to be allowed by the chief justice on the 


presentation to him of the accounts verified by the oath of 
the sheriff.”’ 


No brief for appellee reached reporters. 


Reeves, Associate Justice.—This suit was brought by 
appellee to recover the balance of an account for $1,257 
claimed by him as sheriff of Fayette county, for the board, 
custody, and safe-keeping of prisoners, as shown by the ex- 
hibit attached and made part of the petition. It is alleged 
in the petition that the compensation allowed by law for 
this service was fifty cents per day for the board and fifty 
cents per day for the custody and safe-keeping of each pris- 
oner, making the sum of one dollar per day for each pris-— 
oner. It appears from the account, filed as part of the 
petition, that these sums accrued to the appellee during 
portions of the years 1872 and 1873. The County Court 
approved the account for the sum of seven hundred and 
fifty-four dollars and twenty cents, being at the rate of 
sixty cents per day for each prisoner, and rejected the bal- _ 
ance of the claim. Appellant admitted in open court the 
truth of the allegations in the petition, and a jury being 
waived and the cause submitted to the court, judgment 
was rendered against the county of Fayette for the sum of 
five hundred and two dollars and eighty cents, and interest, 
and the county appealed. 

The question in the case involves the construction of the 
several statutes enacted at different periods of time making 
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provision for the payment of costs by counties in criminal 
cases. 

By the act of May 12, 1846, defining the duties of sheriffs, 
they were allowed fifty cents per day for the board of pris- 
oners committed to their custody, and al] other reasonable 
expenses for their comfort and safe-keeping. (Paschal’s 
Dig., art. 5119.) 

The act of February 11, 1860, provides that the sheriff 
shall be paid by the County Court fifty cents a day for each 
prisoner committed to his custody during the time such 
prisoner is in jail. (Paschal’s Dig., art. 2508.) 

By the act of November 14, 1864, it is provided that the 
sheriff shall receive from the county, for each guard he may 
employ, and for the support and maintenance of each pris- 
oner in his custody, such amount as the chief justice may, 
in his discretion, designate as necessary and sufficient, to be 
allowed by the chief justice on the presentation to him of 
the account verified by the oath of the sheriff. (Paschal’s 
Dig., art. 3391.) 

Counsel have referred to no other provisions on this ques- 
tion, and none have been found. 

It is contended for the appellee that he is entitled to re- 
ceive fifty cents per day for the board, and the same amount 
for the custody or safe-keeping of each prisoner, under the 
provisions of the statutes referred to. 

These statutes contain substantially the same provisions, 
allowing the sheriff fifty cents per day for prisoners, but the 
act of 1860 differs from that of 1846 in failing to provide 
or allow any further compensation to the sheriff than fifty 
cents per day for each prisoner committed to his charge. 

Taking the language as used in the statute in the ordi- 
nary and popular acceptation, we think it was not intended 
by the Legislature to make the distinction contended for by 
appellee. The act of 1846 is broader in its terms than the 
act of 1860. The latter makes no allowance to the sheriff 
beyond the fifty cents per day for the prisoners, and this 
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perhaps may have induced the Legislature to pass the act 
of 1864. This act embraces within its scope the substance 
of both the previous acts. Whilst it pretermits the allow- 
ance of fifty cents per day for board of prisoners, as pro- 
vided by the act of 1846, or fifty cents a day for prisoners — 
committed to the custody of the sheriff, according to the act 
of 1860, it confers authority on the chief justice to allow 
such amount as he, in his discretion, may designate as neces- 
sary aud sufficient to employ guards and for the support and 
maintenance of prisoners. 

These statutes are not, as we think, to be considered as_ 
cumulative enactments, but each subsequent statute must be 
regarded as revising the subject-matter of the former one, 
and intended as a substitute for it. 

It follows, from the views here expressed, that the act of 
1864 repealed by implication the previous acts on the same 
subject. 

There is no allegation in the petition that the amount 
allowed by the County Court was not sufficient for the sup- 
port of the prisoners, or that the additional sum claimed in 
the petition was necessary for such purpose; nor was it 
shown that the County Court had abused its discretion in 
rejecting part of appellant’s claim. 

As the case is presented, we are of the opinion that the 
court erred in rendering judgment for the appellee, and the 
same is reversed and case remanded. 


REVERSED AND REMANDED. 





Joun H. Owen v. Crry or NAVASOTA. 


1, EXECUTION SALE.—A purchaser at execution sale who looks to the 
record and finds there a valid subsisting judgment authorizing the 
execution under which the officer proceeds, and who in good faith 
buys, pays the purchase-money and receives a deed, takes a title 
which is valid until the sale is set aside. 
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2. SAME—HOow SET ASIDE.—A sale made under execution in violation 
of the order of plaintiff, and in which property has beeu sacrificed, 
may be set aside by motion in the court from which the execution 
issued, with notice to the purchaser, or by appealing to the equitable 
jurisdiction of the court, setting up grounds for equitable relief, 
offering to repay the purchase-money, and to do equity. 

3. STAY OF JUDGMENT.—A sale made by a deputy sheriff under an exe- 
cution issued upon a judgment, which by agreement of parties had 
been stayed, and notice of stay given to the sheriff, but not commu- 
nicated to the deputy making the sale, and the purchaser being ig- 
norant of the agreement, is not void, though it may be avoided as 
above. 


AppraL from Grimes. Tried below before the Hon. J. R. 
Burnett. 
The facts are fully stated in the opinion. 


J. OC. Hutcheson, for appellant, cited Coffee v. Silvan, 15 
Tex., 362; Riddle v. Bush, 27 Tex., 675 ; Howard v. North, 


‘5 Tex., 290; Sydnor v. Roberts, 13 Tex., 620; Ayres v. 


Duprey, 27 Tex.. 593; Hancock v. Metz, 15 Tex., 210; 
Webb v. Mallard, 27 Tex., 82; Moore v. Lowery, 27 Tex., 
541; Jackson v, Rosevelt, 13 Johns., 97; Jeans v. Wilkins, 
1 Vesey, 105; Sumner v. Moore, 2 McLean, 59; Jackson 
v. Robins, 16 Johns., 537; Jackson v. Bartlett, 8 Johns., 
391; 3 Wash. C. C. R., 546, 550; Swiggart v. Harber, 5 
Ill., (4 Scam.,) 364; 1 Hill, (8. C.,) Eq. R., 129-415; 
Outcolt v, Desborough, 2 Green, (N. J.,) Ch., 214; Walker v. 
McKnight, 15 B. Monr., 476; Freem. on Judg., sec. 589 
and cases cited; Bombay v. Boyer, 14 Serg. & R., 225; 
Gibson v. Winslow, 38 Tenn., 49; 6 Cow., 457; 1 Rich., 
(S. ©.,) 18; Cook on Shffs. Sale, 406; 9 Wend., 53; Allen 
v. Stephanes, 18 Tex., 608; 8 Wend., 192. 


GouLp, Associate Justice.—Appellant brought this action 
of trespass to try title to recover of the city of Navasota cer- 
tain town lots. He claimed title by virtue of his purchase 
under an order of sale issued on a judgment recovered by 
John B. Farris against the city of Navasota for the sum of 
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$873.30, in June 7, 1872, by which the sale of the lots in 
controversy was decreed to satisfy the vendor’s lien. After 
the recovery of this judgment by Farris, and before the sale, 
the following instrument was executed : 


** Navasota, July 24, 1872. 

‘‘The following agreement is hereby entered into by J. 
B. Farris, of the one part, and the members of the finance 
committee, (present,) B. Goodman, H. K. White, and Jim 
Hampton, of the second part: J. B. Farris agrees to with- 
draw his suit now pending against the ys of Navasota for 
($869,59,) eight hundred and sixty-nine 5,9, dollars, and. we, 
B. Goodman, H. K. White, and Jim Hampton, munbet 
of the finance committee, acting for and on account of the 
city of Navasota, agree to pay J. B. Farris two and a half 
per cent. per month on the above-named amount, $869,5),, 
dating from the institution of said suit, and running to Jan- 
uary 1, 1873. The committee also agree to pay the court 
fees in said suit; all of which is submitted to the board of 
aldermen for their action and approval. It is agreed the 
interest is to be paid in monthly installments.”’ 


This instrument was signed by the parties, and approved 
on August 5th by the mayor and city counsel. 

Notwithstanding this agreement the deputy sheriff of 
Grimes county, acting under instructions previously received 
from the attorney of Farris, in obedience to an order of sale 
issued July 16, 1872, and in ignorance of this agreement, 
proceeded to sell the lots on the first Tuesday in September, 
1872, at the town of Anderson, at which sale the plaintiff, 
Owen, became the purchaser, for the sum of one hundred 
and thirty-five dollars. Owens paid the amount of his bid. 
and received a conveyance from the deputy sheriff. 

On the evening preceding the sale, the sheriff was told by 
Farris and the mayor to stop the sale, and promised to send 
word to his deputy at Anderson and stop it. It was in 
evidence that it was generally known at Navasota that the 
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sale was not to take place, and the result was that sundry 
parties failed to be present, and that the lots sold for $135, 
when their value was $2,500. The deputy sheriff testifies 
that he received no message to stop the sale, and it does 
not appear that Owen, the purchaser, had any notice of the 
agreement. On the contrary, he testifies that he bought in 
good faith, and in ignorance of anything to prevent the 
sale. 

The facts as to the agreement, notice to the sheriff, in- 
adequacy of price, and the cause thereof, were set up in an 
answer, in which, whilst it was claimed that the judgment 
was satisfied, the court was asked to vacate the sale. There 
was, however, no proffer to return to plaintiff Owen the 
purchase-money paid by him, nor was the plaintiff in exe- 
cution, Farris, made a party. The issue upon which the 
case was actually tried was the validity of plaintiff's title 
under his sheriff’s deed. 

The charge of the court was to the effect, that if the instru- 
ment of July 24th ‘‘ referred to the judgment under which 
the land was sold, and the sheriff of Grimes county was 
notified by Farris the day before the sale of the arrange- 
ment between the parties, then the sale was absolutely void 
as against the defendant, and the plaintiff, whether acting 
in good faith or not, took no title.’’ 

The jury having found for the defendant, and the plain- 
tiff having appealed, the correctness of this charge is the 
main question presented. 

We think the true construction of the agreement of July 
24th is that the parties intended that there should be a stay 
of proceedings under the judgment until January 1, 1873. 
The terms used must be construed with reference to exist- 
ing facts. The suit had already terminated in a judgment. 
The agreement is silent as to the principal debt, and pro- 
vides only for interest up to January 1, 1873, and it seems 
unreasonable that it could have been designed to operate as 
a satisfaction or discharge of the debt or judgment. 























1876. ] Owen v. Crty or Navasora. 521 





Opinion of the court. 








If the judgment had in fact been satisfied in full prior to 
the sale, there are cases of high authority which hold that 
the sale is absolutely void, and confers no title on the pur- 
chaser, although there was nothing of record to show the 
entictactlan, aud the purchaser bought i in perfect good faith 
(Hunter v. Stevenson, 1 Hill, 8. C., 415; Wood v. Colvin, 
2 Hill, N. Y., 566; Johnson v. Caldwell, 1 Conn., 622; 
Sellen v. Neilson, 5 Barb., 575; Myers v. Cochran, 29 
Ind., 256; Trigg v. Ross, 35 Mo., 165.) 

It is not our purpose to express any opinion on this prop- 
osition, as in this case it is not necessary that we should 
do so. In its terms it applies only to cases of judgment 
satisfied in full, and it is believed that its extension to 
other cases, apparently within its reach, has not been 
found. (Walker v. McKnight, 15 B. Monr., 476; Free- 
man on Judgments, sec. 480.) . 7 

It must be conceded that the distinction between a satis- 
fied judgment and one which is stayed, so far as it affects 
the authority to sell pending the sale, is not very apparent. 
The reason given, that without a valid subsisting judg- 
ment there is no power to sell, and that a purchaser under a 
power buys at his own risk, seems scarcely more applicable 
in the one case than in the other. But we have been cited 
to no authority which goes to the extent of holding that an 
agreement between the parties to stay a sale, though known 
to the sheriff, operates such a destruction of the authority 
to sell as to render a sale thereafter void. On the other 
hand it has been held incompetent to impeach a sheriff’s 
deed by parol evidence that the execution had been with- 
drawn and the levy abandoned. The remedy, it is said, 
would be not to attack the deed collaterally, but to apply to. 
the court to set it aside. (Jackson v. Vanderheyden, 17 
Johnson, 167.) 

In questions of this nature, affecting titles to lend. it is 
proper to foliow in the beaten path of authority. But we 
are not disposed to go beyond the authorities in declaring 
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public sales absolutely void because of matters not apparent 
of record. . 

The general rule is believed to be that a purchaser at ex- 
ecution sale, who looks to the record and finds there a valid 
subsisting judgment authorizing the execution under which 
the officer proceeds, and who in good faith buys, pays the 
purchase-money and receives a deed, takes a title which is 
valid until the sale is set aside. (Riddle v. Bush, 27 Tex., 
677; Coffee v. Silvan, 15 Tex., 354; Sydnor v. Roberts, 13 
Tex., 598; Rorer on Jud. Sales, sec. 836, and references.) 

If the officer has either willfully or negligently proceeded 
to sell in violation of instructions, and as a result property 
is sacrificed, the parties are not without remedy. By motion 
in the court from which the execution issued, with notice 
to the purchaser, the sale may be, for good cause, set aside, 
(McLean County Bank v. Flagg, 31 Ill., 295; Rorer on 
Jud. Sales, secs. 850, 851, 862, and authorities cited; Ayres 
v. Duprey, 27 Tex., 593; and see Bryan v. Bridge, 6 Tex., 
141.) 

The same’end may be accomplished by an application to 
the equitable power of the court in which title under such 
a sale is set up, showing good equitable grounds for relief, 
and of course proffering to do equity. (Loveland v, Mor- 
sell, 1 Hill, 8. C., Eq., 129; Ayres v. Duprey, supra; 
Chamblee v. Tarbox, 27 Tex., 145; Allen v. Stephanes, 18 
Tex., 658.) 

Whilst the remedies are thus ample to protect the parties 
to the judgment, and at the same time protect the bona fide 
purchaser, no good reason is perceived for introducing an 
additional element of uncertainty into titles derived through 
execution sales, by holding an agreement for a stay of exe- 
cution not appearing of record to have the effect of rendering 
a sale under the execution absolutely void. 

Because of the error in the charge of the court, the judg- 
ment is reversed and the cause remanded. 

REVERSED AND REMANDED. 
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Ross Davis v. Tue Strate. 


1. SPECIAL JUDGE.—The district attorney has power to agree with the 
defendant upon a special judge when the district judge is disqualified 
from trying the case. 

2. Murray v. The State, 34 Tex., 331, overruled. 

3. DISQUALIFICATION OF DISTRICT JUDGE.—That the property stolen 
belonged to the district judge, is not a ground of disqualification to 
try the party accused of the theft. 

4, SPECIAL JUDGE.—Until the contingency happen authorizing the se- 
lection by the parties of a special judge, the appointment of one is 
void. 


AppgaL from Goliad. Tried below before the Hon. M. 
N. Shive, special judge. 

Davis was indicted February 6, 1875, for theft of ‘‘ten 
fencing posts, of the value of two dollars and fifty cents, the 
property of D. D. Claiborne.’’ At the June Term of the 
court an entry was made in the case on the minutes of the 
court reciting that ‘‘ Daniel D. Claiborne, judge of 17th 
district, being disqualified to sit in this case, being the 
party alleged to have been injured, and the parties having 
selected and agreed that M. N. Shive, a member of the bar, 
should sit in the case as special judge, and he having taken 
the constitutional oath,’’ &c., the case was continued. At 
the October Term thereafter defendant was tried and con- 
victed before the special judge, the punishment being fixed 
at five days’ imprisonment and a fine of thirty dollars. 

Motions for new trial and in arrest of judgment, for want 
of authority in the special judge, were overruled, and defend- 
ant appealed. 


Lane & Payne, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Curer Justice.—The record properly recites the 
ground of disqualification of the presiding judge of the Dis- 
trict Court, the agreement of the parties to substitute a spe- 
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cial judge in his place, and the fact that the special judge 
took the oath of office before entering upon his duties in the 
trial of the case. 

The district attorney has the power to make such an 
agreement for the State in a criminal case pending in his 
district. In such a case the State is a party litigant, and 
speaks and acts through its appropriate district attorney, 
the same as any other party does through an attorney. 

This power is embraced in the authority expressly con- 
ferred on him ‘‘ to conduct all prosecutions for crimes and 
offenses cognizable in such court.’’ (Paschal’s Dig., art. 
182.) 

It is simply one of the modes prescribed by the Constitu- 
tion for the appointment of a judge, when the presiding 
judge is disqualified to try a particular case, and when ne- 
cessary and proper in conducting a criminal prosecution in 
a court in his district it may be done by him, acting for the 
State in his official capacity and under the responsibilities 
of his position. (Const. of 1869, sec. 11, art. 5.) 

‘This, it is believed, has been the construction of the Con- 
stitution and laws by the bench and bar of this State, as 
evidenced by a uniform practice in the courts, from the ear- 
liest period of our judicial history. The dissent from it, as 
contained in the single case of Murray v. The State, 34 Tex., 
331, which held that the district attorney had no such power, 
will therefore not be followed. 

The fact that the presiding judge was the person from 
whom the property was alleged to be stolen in an indict- 
ment for theft, is not a good ground of disqualification, be- 
cause he is not thereby shown to be ‘‘interested’’ in the 
‘““case,’’ not being a party thereto or liable to any loss or 
profit therefrom, otherwise than as any other person in the 
body politic. (Const. 1869, sec. 11, art. 5.) 

This being the ground of disqualification recited in the 
record, and thereby it affirmatively appearing that the pre- 
siding judge was not disqualified to try the case, it can be 
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seen by this court that a contingency did not exist which 
calls into existence the power granted by the Constitution 
to the parties to the action to appoint 4 special judge for its 
trial in that court. 

The defendant having made this objection in the motions 
for new trial and in arrest of judgment, which were over- 
ruled by the court below, we are of opinion that the judg- 
ment should be reversed and set aside, and that the case 
should stand in the District Court as if there had been no 
trial thereof. 

REVERSED AND REMANDED. 





J. M. Burorp v. Tue Strate. 


1. CHARGE OF CoURT.—In a criminal case the jury should be distinetly 
charged as to the punishment which may be imposed by their ver- 
dict. An error in the charge as to such punishment will be ground 
of reversal, although the defendant had the benefit of a lighter pun- 
ishment. 

2. ALTERING THE BRAND OF CATTLE.—The punishment for frandu- 
lently altering the mark and brand of cattle, being the same as for 
theft of such cattle since the act of May 17, 1873, making theft of 
neat cattle a felony, without regard to value of the property stolen, 
a charge of the court allowing the jury to find any other punish- 
ment than as prescribed in said act, is error. 


AppgaL from San Saba. Tried below before the Hon. E. 
B. Turner. 

Buford was indicted May 20, 1875, for fraudulently alter- 
ing the brand of a cow, of the value of ten dollars, and of a 
calf, of the value of four dollars, on 20th March, 1875. 

On the trial, the court instructed the jury, after defining 
the offense: ‘‘The punishment for the theft of cattle, by 
the law of 1866, which is the lightest punishment affixed 
to theft now in force, is by confinement in the penitentiary 
not to exceed two years, or by fine not to exceed one thou- 
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sand dollars, or by both fine and imprisonment, or by one 
and not of the other, or by part of one or both.”’ 

The jury found the defendant guilty, and fixed his punish- 
ment at one year and eight months in the penitentiary, on 
which judgment was rendered. 

Other facts sufficiently appear in the opinion. 

The defendant appealed. 


C. C. McGinnis and Daniel H. Triplett, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—Appellant assigns various 
errors for the reversal of the judgment in this case, but it 
is not deemed necessary to examine more than one of the 
grounds, to wit, that the court erred in its charge to the 
jury. 

The indictment charges the defendant with having fraudu- 
lently and feloniously altered the brand of a cow and year- 
ling calf, not being his own property, without the consent 
of the owner, and with intent to defraud, &c. 

The act of February 12, 1858, (Paschal’s Dig., art. 2412,) 
under which it is probable the indictment was found, pun- 
ishes this offense in the same manner as if the defendant 
had committed a theft of the animals. 

The court charged the jury that the act of 1866, for the 
punishment of theft of cattle, was applicable to this case. 
This act punishes the driving of stock from the accustomed 
range, under certain circumstances, by imprisonment in the 
penitentiary or by fine, or by both fine and imprisonment, 
at the discretion of the jury; or, when the offense is a mis- 
demeanor, it is punished by fine not exceeding double the 
value of the stock. (Paschal’s Dig., arts. 2410) and 2410c.) 
Article 2410a punishes theft of cattle of over twenty dollars 
in value by confinement in the penitentiary, and under 
twenty dollars in value by confinement in the county jail 
and by fine, or by imprisonment without fine. The act of 
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1866 was not applicable as the punishment for altering the 
brand of cattle. The jury should have been instructed to 
assess the punishment under the act of May 17, 1873. (Gen. 
Laws, p. 80.) This statute provides, that if any person shall 
steal any cattle, he shall be punished by confinement in the 
penitentiary not less than two nor more than five years. 
Theft of sheep, hogs, or goats, if the value is twenty dollars 
or over, is punished by confinement in the penitentiary not 
less than two nor more than tive years; if under that value, 
the punishment is also by confinement in the penitentiary, 
but not to exceed two nor less than one year. The punish- 
ment of theft of cattle does not depend upon the value of 
the animal. The act of November 12, 1866, (Paschal’s 
Dig., art. 2410a,) made no distinction between the punish- 
ment of theft of cattle and the punishment of theft of sheep, 
goats, or hogs. The distinction was made by the act of 
1873, and this act being in force ut the time of the commis- 
sion of the offense, the defendant was liable to its penalty, 
if guilty as charged in the indictment. The code requires 
that the law applicable to the case shall be given in charge 
to the jury, and this not being done, the judgment is re- 
versed and case remanded. 
REVERSED AND REMANDED. 





A.§. Laturop, Apm’r, v. T. G. Masrerson. 


SURETY—ADMINISTRATION SALE.—In a suit against a surety upon a 
note executed for land sold at administration sale, the principal in 
the note being dead, and neither his administrator nor heirs being 
parties, the surety cannot set up the invalidity of the sale as a de- 
fense. 


AppeaL from Brazoria. Tried below before the Hon. 
George Quinan, special judge. 
Lathrop, administrator of the estate of J. T. Sanford, 
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brought suit against Thomas G. Masterson on a promissory 
note execated by one J. L. Overton, Masterson, and one A, 
EK. Westall. The petition alleged that the note was exe- 
cuted for the purchase-money of lots 1, 2, 7, and 8 in block 
36, in the town of Brazoria, sold by plaintiff as adminis- 
trator to said J. L. Overton; that a mortgage lien was 
retained on said lots to secure the note; that Overton was 
dead, and that his widow, Martha, was his administratrix ; 
that the note had been established as a privileged claim 
against Overton’s estate. Judgment was asked for the 
amount of the note and to enforce the lien. 

Masterson pleaded that the note was executed in consid- 
eration of the homestead of Sanford, and that deceased had 


‘left two minor children his heirs, and that his estate was 


insolvent, and that the sale by Lathrop was void. 

The answer was held insufficient, and judgment was ren- 
dered for the plaintiff. On the trial the note and mortgage 
were introduced in evidence, and on the part of defendant 
that the said lots were the homestead of Sanford, and that he 
left two minor children, who are still living. 


Thomas G. Masterson, for appellant. 
E. Wilson, for appellee. 


Goutp, Associate Justice.— Where the purchaser at ad- 
ministration sale is satisfied with his title and retains pos- 
session under his purchase, it is not competent for his sure- 
ty to set up as a defense that the sale was invalid ; at all 
events, not without making his principal a party to the suit. 

In this case it appeared from the averments of the peti- 
tion that Overton, the purchaser, was dead, and that the 
note sued on had been established against his estate as a 
valid claim, secured by lien on the lots bought. Masterson, 
one of the sureties on the note, being alone sued, his defense 
was. that the lots sold were the homestead of the intestate at 
the time of his death, and were still subject to the home- 
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stead claim of his minor children. We do not think this a 
defense which he could set up whilst the estate of his prin- 
cipal continued in the possession of the lots bought, and the 
validity of the sale was not only not impeached by the rep- 
resentative of the estate, but was indeed affirmed by the ac- 
ceptance of the note as a valid claim. It is unnecessary 
to inquire whether, if this defense had been set up by the 
purchaser, it would have been sufficient without some alle- 
gation of fraud or mistake, or without further averments 
showing that the sale had not been made to satisfy a ven- 
dor’s lien on the homestead, or was not otherwise in the 
exercise of the legitimate powers of the court. We think 
the special answer set up no valid defense, and the judgment 
is affirmed. 
AFFIRMED. 





Susan Huanes, Apm’R oF JosepH STRINGFELLOW, v. FANNIE 
DELANEY. 


1, TRUST—MISTAKE.—Parol evidence is admissible to correct mistakes 
in written instruments so as to conform them to the intention of the 
parties; and the doctrine of trusts, as applicable to deeds obtained 
by fraud or without consideration, is fully recognized by repeated 
decisions of the court. 

2. SAME—EVIDENC#.—See facts held insufficient evidence of mistake. 


Apprat from Brazoria. Tried below before the Hon. A. 
P. McCormick. 
The facts are stated in the opinion. 


Thomas G. Masterson, for appellant, cited Neill v. Keese, 
5 Tex., 30; Hodges v. Johnson, 15 Tex.,573; Hall v. Lay- 
ton, 16 Tex., 275; Law v. Merrills, 6 Wend., 268; Malin »v. 
Malin, 1 Wend., 652. 


A, S. Lathrop & M. W. Lathrop, for appellee. 


Eugene Wilson, also for appellee. 
34 
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Reeves, AssocratTs J ustice-—The appellee, who was plain- 
tiff in the District Court, claims an undivided one-half inter- 
est in a tract of one hundred acres of land, which she alleges 
in her petition was purchased by her husband in his lifetime 
of M.S. Munson and George P. Munson; that her husband, 


upon making the purchase, instructed the Munsons to make 
a deed for one-half of the tract to her and the other half to 
Joseph Stringfellow, appellant’s intestate ; that the Mun- 
sons, instead of making the deeds as directed and accord- 
ing to the agreement of the parties, by inadvertence and 
mistake conveyed the entire tract to Joseph Stringfellow, 


She charges that Joseph Stringfellow, as soon as his father, 


Chesley Stringfellow, died, set up an exclusive claim to the 
whole tract, and denied her right to any part of it. 

By an amended petition, the plaintiff alleged that her 
husband, Chesley Stringfellow, at the time of his purchase, 


paid M. 8. and George P. Munson a valuable and full con- 
sideration for the land, and charged Joseph Stringfellow 
with fraud, in obtaining the deed to himself for the whole 


tract, and that he held one-half of it in trust for her. 


It is recited in the deed from George P. Munson and M. 
8. Munson to Joseph Stringfellow, and which was read in 


evidence by the plaintiff in the court below, that the con- 
sideration for the tract of one hundred acres mentioned in 
the deed and in plaintiff’s petition was paid by Joseph 
Stringfellow. The consideration, as stated in the deed, was 
the relinquishment by Joseph Stringfellow to the Munsons 
of a lease of part of the Munson “‘ home tract known as the 
Oakland Place,’’ with all the property mentioned in the 
lease, and also admitting full satisfaction for all work done 
and money expended on the place. 

It appears from the evidence that the Munsons leased to 
Joseph Stringfellow, and not to his father, Chesley String- 
fellow, the premises described in the deed. This was clearly 
shown by the evidence of G. P. Munson on the trial. It was 
shown that Joseph Stringfellow and his father and family 
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moved to the place soon after the lease, and after remaining 
there some tiine—how long the witness does not say—he 
heard Chesley Stringfellow say, in the presence of Joseph 
Stringfellow, that he had bought out Joseph’s interest in 


the lease; and soon after Joseph left the place. At the in- 


stance of G. P. Munson, who, it would seem, was not will- 
ing that Joseph should leave the premises, he, Joseph, 
returned to the place, and soon thereafter Munson purchased 
the lease, and both Chesley and Joseph Stringfellow moved 
off the land, the former immediately and the latter in the 
course of two or three weeks. The same witness states that 


the transaction about the purchase of the land was with 


Chesley Stringfellow, but in the presence of his son Joseph. 
It was not proved, as averred in the petition, that Chesley 
Stringfellow purchased the land and paid for it; but, on 
the contrary, it appeared that Joseph Stringfellow paid the 


consideration, which, as explained by the witness, was 
the canceling of the lease of the plantation, and which had 
been made to Joseph Stringfellow by the Munsons. Whilst 


it was shown on the trial that Chesley Stringfellow in- 


structed Munson to convey one-half of the land to his wife, 
the plaintiff, and the other half to his son Joseph, the de- 


fendant, no clear and satisfactory reason was shown why it 
might not have been corrected by Chesley Stringfellow, if 
in fact he had paid the consideration, as it was charged in 
the petition he had done. The deed was executed in the 
presence of Chesley Stringfellow, and was signed by Joseph 
Stringfellow and the Munsons, showing that Joseph, and 
not his father, was regarded and treated by the others as 
the interested party. There was no evidence that the Mun- 
sons acted through inadvertence or mistake in making the 
conveyance to Joseph Stringfellow alone, or that the latter 
procured it to be done by fraud, as charged by the plaintiff. 
The plaintiff introduced but one witness on the trial. 

The defendant proved by Thomas G. Masterson that he 
was attorney of both Chesley and Joseph Stringfellow, and 
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that he believed he wrote the deed from the Munsons to Jo- 
seph Stringfellow, and that he knew that Joseph did not 
wish to surrender his lease, but that he did so at the earn- 
est request of Chesley Stringfellow. This witness further 
states that Chesley Stringfellow was present at the signing 
of the deed and made no objection, and that he did not claim 
any interest in the land at the time the deed was executed. 

We are of the opinion that the evidence to support the 
allegations of the petition failed to show with sufficient cer- 
tainty and clearness that Joseph Stringfellow took the land 
in trust for himself and the plaintiff, as alleged in the peti- 
tion, and the motion for a new trial should have been sus- 
tained. (Neill v. Keese 5 Tex., 23; Hall v. Layton, 16 
Tex., 263.) 

The rule in equity as to the admission of parol evidence 
for the correction of mistakes in written instruments, so as 
to conform to the intention of the parties and the doctrine 
of trusts as applicable to deeds obtained by fraud or with- 
out consideration, is fully recognized by repeated decisions 
of this court. (Mead v. Randolph, 8 Tex., 191; McClenny 
v. Floyd’s Adin’r, 10 Tex., 159; Dunham v. Chatham and 
Wite, 21 Tex., 231, and other cases.) 

On another trial the plaintiff may be able to establish her 
claim and show that she is entitled to an interest in the land 
in controversy. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





FREDERICKA CORDIER ET AL. V. Rurus K. Caae. 


1. ADMINISTRATION OF COMMUNITY PROPERTY.—Under the act of 
August 26, 1856, upon filing an inventory as provided, the survivor 
can convey the real estate of such community. It is the inventory 
under said act, and not the appraisement, which gives the right to 
sell. 
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2. HoOMESTEAD—SAME.—That community property is homestead will 
not prevent its sale under said law. 
3. SAME.—Mere omissions in the inventory, or irregularities in the pro- 


ceedings, Will not vitiate a sale made of such property, and which is 


inventoried. 

4, SAME.—Heirs and ereditors could have omissions in the inventory 
corrected ; a purchaser would not be affected by them. 

5, EXECUTION OF DEED—Where a deed has been made by the party 
having the lawful authority to sell, the use by such person of a name 
different from that by which the party is usually known will not 
vitiate the deed. 

6. CONSTRUCTION OF STATUTE.—The act of August 26, 1856, commonly 
called the marital-rights law, was designed to afford a simple means 
of administering community property, and should be liberally con- 
strued. 


AppgaL from Harris. Tried below before the Hon. James 
Masterson. 

Fredericka and Albert Cordier sued R. K. Cage for a part 
of a tract of 614 acres of land bought by Frederick Stahl, 
the father of Fredericka, claimed.to have been community 
property and the homestead of the parents of plaintiff. 

The defendant, Cage, claimed the land by purchase from 
Mary Stahl, the widow surviving, and who had filed an in- 
ventory of the community property. 

The questions presented by the appeal are as to the ability 
of the widow to sell the homestead and as to the effect of 
irregularities in proceedings under the act of 26th August, 
1856. The details of the case are given in the opinion. 


W. P. Hamblin, for appellants. 


W. S. Oldham, jr., for appellee, cited Wright v. Hays, 
10 Tex., 130; Fullerton v. Doyle, 18 Tex., 13; Wood v. 
Wheeler, 7 Tex., 13; Tadlock v. Eccles, 20 Tex., 792. 


IRELAND, AssocraTE J Ustice.—T he widow of Stahl returned 
an inventory and appraisement of the community property 
in 1859, which she swore to, appraising the property in con- 
troversy at $350. 
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It is objected by appellant that there should have been 
appraisers appointed to make the appraisement, as in ordi- 
nary administrations, and it is true that this would have 
been the better course, The law, (Paschal’s Dig., art. 4648,) 
being the amendatory marital-rights act of 26th August, 
1856, does not say who shall appraise, or how the appraisers 
shall be appointed, or whether they shall be appointed at 
all. It might be admitted that the appraisers should be 
appointed by the County Court or the chief justice, and that 
this was the intention of the Legislature; still, would the 
departure from that mode, as in this case, vitiate sales made 
by a survivor ? 

The property in this case is land, and it is the inventory 
and not the appraisement that constitutes the substance. | 
This case is to be distinguished from Kirkland v. Little, 41 
Tex., 456. There it was the inventory that was wanting, 
and it was under the law of 1870. 

The survivor appears to have acted under the supervision 
of the chief justice. She filed a petition to the County Court 
stating the fact of her husband’s death, and giving amount 
of community property owned by them at the death of her 
husband. Her prayer was granted by the chief justice, and 
she thereupon returned the inventory and appraisement. 
There was an effort made by appellant on the trial to show 
that there was some property not embraced in the inventory, 
and the fact is that she signed the deed to appellee, using 
the christian name of ‘‘ Sophia,’’ and this too is urged as a 
reason for annulling her deed. 

The purchaser was not chargeable with whatever omis- 
sions may have existed in the inventory ; that is, whether 
it embraced all or only a portion of the property. Heirs 
and creditors had the right to complain to the court and 
have the correction made at any time. 

It is not believed that the informality in the inventory 
is fatal to the rights of the purchasers. As before stated, 
the widow had proceeded by petition asking to control the 
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community estate. Her prayer was granted by an order of 
the court regularly entered on the minutes of the court. 
The inventory and appraisement was returned and received ~ 
by the court, and whatever defects existed in the mode of . 
procedure in this case must be held mere irregularities that 
cannot affect the rights of the purchaser. That the prop- 
erty was the homestead can make no difference in this case, 
the property being community and administered under the 
act of 1856. 

In the plaintiff’s petition it is admitted that the party 
who sold was the widow of F. Stalfl, though it is alleged 
that she improperly sold under the name of ‘‘Sophia,’’ 
when in fact her name was Mary. 

When it thus appears that a deed to real estate was in 
fact made by the person having lawful authority to sell, it - 
is not believed that the use of a name unusual or formerly 
unknown as a means to designate the person could vitiate 
the deed. Yep ad 

In the case of Denson v. Holt, supra, we decided that the 
act of 1856 was intended and designed by the Legislature 
to afford an easy and speedy mode of managing and control- 
ling community estates, and to allow a survivor to manage, 
sell, or dispose of it, relieved of the trammels thrown . 
around such estates prior to that time, and that it was en- 
titled to a liberal construction. 

The wisdom of the law of community has not demon- 
strated itself to some statesmen and jurists; nor can it be 
denied that its provisions have been a fruitful source of 
litigation ia this country. There is no pretense in this 
case that there was any unfairness or fraud in the transac- 
tion. It is not an unimportant feature of this case that the 
wife paid nearly one-half the purchase-money for the prop- 
erty after the death of her husband. There is no error in 
the record for which the judgment should be reversed, and 
it is therefore affirmed. 

AFFIRMED. 
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J. H. Srennert v. Conrad MIpDLEEGGE. 


1. LimrraTIoN—CovERTURE.—Where plaintiff in trespass to try title 


showed in his chain of title that the title he held had been vested 
May 1, 3847, in a married woman, and so continued until within the 
period of limitation pleaded, it devolved upon the defendant to prove 
his entry before that date, (May 1, 1847.) 

2. SAME.—See facts held insufficient to sustain the plea of limitation of 
ten dates 


Appaat from Galveston. Tried below before the Hon. A. 
P. McCormick. - .* A 


Ballinger & Jack, for appellant. 
No brief for appellee. 


Moore, Associate Justics.—This is the second action of 
trespass to try title brought by appellent, J. H. Sterrett, 
against the appellee; Conrad Middleegge, for lots sixty-one 
and sixty-two in section No. 2 on Galveston island. ‘The 
only defense relied upon on the trial of the case in the Dis- 
trict Court was under appellee’s anewer, alieging that he had 
‘‘been in the peaceable, uninterrupted, adverse possession 
of the tracts and parcels of land set out and described in 
plaintiff’s petition, claiming as of his own right, cultivat- 
ing, using, and enjoying the same for more than ten yeare”’ 
from the Ist day of January, 1847. 

It appears from the record that the plaintiff, Sterrett, 
deraigned his title through Mrs. Ann Eliza Grosbeck and 
her husband, A. Grosbeck, by deed of August 8, 1860, 
and that the first suit (within less than twelve monthe 
from the final termination of which this action was brought) 
was commenced on the 17th of November, 1860. Mrs, 
Grosbeck, as is shown by her deed and the testimony in the 
record, acquired the land as her separate estate on the Ist 
of May, 1847, subsequently to her marriage with her said 
husband. It was therefore, beyond all question, incumbent 
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upon appellee, to maintain his defense under this answer, to 
show that his adverse possession of the land commenced 
prior to the lst day of May, 1847, the date of her (Mrs. Gros- 
beck’s) deed. This, we think, he wholly failed to do, The 
only evidence before the court having any reference what- 
ever to the question of possession, is that of the witness 
Jones, which we here copy in full, as we find it given in 
the statement of facts: ‘‘I am acquainted with the parties 
to this suit. I think Conrad Middleegge, the defendant, 
was residing at the same place where he now resides in the 
summer or fall of the year A. D. 1847 or 1848, as I was 
then at his house on Galveston island. I am not positive 
whether it was the summer or fall, but it was one or the 
other. Said Middleegge had at that time some twenty or 
thirty acres of land fenced; had shrubbery and young trees 
set out and growing esround his house; had o very com- 
fortable dwelling-house in which he was living, and out- 
houses, but do not think he had then built his barn. I was 
at his house again in A. D. 1854 and in 1860 and in 1861 
and in 1866, and defendant was living at the same place, 
The trees around his house in 1847 or 1848 were, of course, 
not so large as they are now. 1 think defendant was living 
on the same land in 1847 or 1848 that he is now living on."’ 
Plaintiffs admitted that defendant was residing upon the 
lots in controversy in 1860 and 1861, and was still residing 
upon them. 

This evidence is, we think, quite sufficient to raise the 
presumption of s continuous possession from its origig 
until the time of the trial. But its insufficiency to establish 
appellee’s defense is equally obvious. It does not definitely 
fix the commencement of his possession prior to the fall of 
1848. The witness says the time when he first knew of 
appellee’s living upon the land may have been in the sum- 
mer or fall of that year or the summer or fall of 1847. The 
plaintiff had shown a prima facie title, and that his right 
of action was not barred unless defendant was in adverse 
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possession of the lots when they were purchased by Mr, 
Grosbeck. Appellee’s defense rested upon the affirmation 
of the fact that he was in the adverse possession of the lots 
prior to the conveyance of them to her. Unless limitation 
commenced to run before she purchased, his defense was 
utterly baseless. His defense depended solely upon his es- 
tablishing this hypothesis. The burden of proving it was 
upon him. It was not therefore sufficient for him to show 
that he may or may not have been in possession at the date 
in question. 

We readily concede that this fact, like any other, may 
be established by circumstantial evidence, or by proof of 
facts from which its existence may and should be inferred 
with reasonable certainty. But we cannot agree that this 
has been done in the present case. An inference as to the 
time that buildings and other improvements are made, of a 
more or less definite character, may no doubt be drawn from 
their general appearance and character. But the evidence 
in this case furnishes us with no basis for any inference 
upon the subject. The mere fact that appellee was living 
in a comfortable house, with shrubbery and trees planted 
out and growing around him, and had twenty or thirty 
acres of ground in cultivation in the summer or fall of the 
year 1847 or 1848, certainly cannot be said to raise the pre- 
sumption that these improvements were commenced prior to 
the first of May, 1847. The improvements testified to by 
the witness might have been upon the lots even as early as 
the summer or fall of 1847, and still the land may have 
been unoccupied and wholly unimproved on the first of 
May of that year. Still more evidently would this be the 
case if it was not until the next year that the witness first 
saw the premises. But if it could be inferred that the im- 
provement must have been made prior to the first of May, 
1847, the proof does not warrant our saying that appellee 
was then in possession of the premises, The improvement 
may have been made by appellee, but if so this is a mere 
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matter of conjecture, and not a fact established by the evi- 
dence in the case. It is not sufficient for appellee to have 
shown that the facts upon which his claim to the land de- 
pends may or may notexist. If he has failed to show their 
existence, his failure raises the presumption against their 
existence in support of the title of the opposite party, if his 
title is otherwise sufficiently established. (2 Pothier’s Ev., 
329, No. 16, sec. 14; 1C. & H.’s Notes, 469.) 

Objections are also made by appellant to the instructions 
given by the court to the jury, and to the refusal to give 
others which were asked by him. Most, if not all of the 
questions which were raised by these objections have been 
recently decided in other cases, or will be passed upon in a 
short time in cases now under consideration, in which their 
determination is of more vital importance than in this case. 
We do not, therefore, deem it necessary to discuss them at 
present. 

Because the verdict of the jury is contrary to and unsup- 
ported by the evidence, and for the refusal of the court to 
grant appellant a new trial, the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 





H. F. Dunson et au. v. J. F. Payne. 


1, BILL OF REVIEW—PROBATE MATTERS.—A petition to revise a set- 
tlement account of an administrator must be filed within two years 
from the action of the probate court, and with it must be filed a 
copy of the proceedings sought to be revised, or it must contain the 
substance of the matters sought to be corrected. 

2. PLEADINGS—PARTIES.—The petition in such case should distinctly 
show the character in which the plaintiff brings suit. 

3. PRACTICE IN PROBATE MATTERS.—If an administrator advance 
money toward claims or expenses allowed by the law, and funds 
come to his hands after such payment, he can retain sufficient funds 

to reimburse him for the payments. 
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4, ASSIGNMENT OF ERRORS.— Where the charge of the court is assigned 
as error, on appeal the precise point in the charge should be indi- 
cated in the assignment of errors. 


AppEAL from Colorado. Tried below before the Hon, 
Livingston Lindsay. | 

September 10, 1872, H. F. Dunson, Sallie A. Dunson, H. 
Z. Payne in their own right, and H. F. and Sallie Dunson 
as the legal guardians of Cleaveland and Nannie Windrow, 
and as the natural guardians of Laura and Frank Dunson, 
styling themselves ‘‘ the heirs and distributees of the estate 
of C..Windrow, deceased,’’ brought suit against Josiah F. 
Payne. The petition alleged that the petitioner, Sallie A. 
Dunson, and defendant, Josiah F. Payne, jointly adminis- 
tered the estate of C. Windrow, deceased, having qualified 
in such administration August 25, 1862; that defendant 
took the management of the estate, collected and disbursed 
the money according to his own judgment; that in the fall 
of 1865 the said J. F. Payne, as administrator, rendered 
his report of the condition of the estate, in which he repre- 
sented that he had received from different sources the sum 
of $8,509.88, of which $693.95 was specie and the balance 
was Confederate States notes: and that he had expended 
the sum of $4,145.88 for taxes, support of family, and attor- 
ney’s fees, leaving a balance of $4,354, in Confederate States 
notes and Texas State bonds, in his hands; that on the 
same day the said administrator presented an account for 
the sum of $2,500 for sundry amounts advanced in costs 
for taxes and support of family, which amount said J. F. 
Payne took out of the assets of the estate in par funds on 
the note of one Z. Payne to said estate, which was good ; 
that said administrator filed no vouchers in support of his 
claim for money paid out or for the amount claimed to have 
been advanced by him for the estate; that said administra- 
tor always had ample funds of the estate in hand to defray 
the expenses of the family and pay taxes; and that if any 
funds had ever been so advanced they were in Confederate 
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States notes; that his taking legal assets for said advances 
was without authority of law, and rendered him liable for 
the value of such assets; that said J. F. Payne had never 
accounted for the coin so received, and that he is liable 
therefor, and for the $2,500 by him retained in a note on 
Z. Payne and belonging to the estate, and legal interest 
from 25th September, 1865; that at the date last named, 
said J. F. Payne obtained an order of the Probate Court to 
resign his trust as administrator of the said estate, and that 
from that date he had ceased to act as such; that he never 
filed an account of final settlement, nor vouchers showing 
his disbursements, but was permitted to resign without 
making any such showing; that after his resignation he 
retained the sum of $2,500 in the notes of Z. Payne, which 
were good and solvent, belonging to the estate. Judgment 
was asked for all sums of money which came to the hands of 
defendant belonging to the said estate not accounted for, 
interest thereon, and costs of suit. 

Defendant demurred generally and excepted to the peti- 
tion, because a transcript of the settlement account from 
the Probate Court was not filed with the petition. Answer- 
ing, defendant pleaded general denial; and specially set up 
a settlement of his account; and that he had expended for 
the family the amount claimed in his settlement account ; 
and that the specie collected had been used by the widow 
of deceased for family supplies, she being administratrix, 
&e. 

The demurrer and exceptions were overruled. The plain- 
tiffs asked the court to instruct the jury, (1) ‘‘ that the 
administrator is not authorized by law to create a debt 
against the estate of which he is the legal representative ; 
(2) that if the jury believe that the defendant retained or 
obtained specie or par assets of the estate of C. Windrow, in 
payment of a debt of Confederate notes, the plaintiffs 
are entitled to recover the amount so received, and interest 
from the receipt until this date.’’ 
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Which were refused. Verdict and judgment for defend- 
ant, and plaintiffs appealed. 

The errors assigned are— 

‘¢1. The court erred in its charge to the jury. 

‘*2. Refusing the charges asked by plaintiffs’ counsel. 

‘3. Because the jury were misled by the charge of the 
court. 

‘*4. The verdict of the jury is contrary to the law and 
the evidence. 

**5. The court erred in refusing to grant a new trial.’’ 

The evidence not being discussed by the court, the testi- 
mony is not given. 


F, Bernard, for appellants, cited McMahan v. Harbert’s 
Adm’r, 35 Tex., 451; Kleberg v. Bonds, 31 Tex., 611; 
Gillmore’s Adm’r v. H. F. Dunson, 35 Tex., 435; Walters 
v. Prestidge, 30 Tex., 66. 


R. V. Cook and W. S. Delany, for appellee, cited the fol 
lowing authorities: Latham v. Selkirk, 11 Tex., 321; Car- 
ter v. Carter, 5 Tex., 102; Cotton v. Campbell, 3 Tex., 
495; Ward v. Bledsoe, 32 Tex., 253; Seawell v. Lowery, 
16 Tex., 51. 


IrELAND, AssoctaTE JusticeE.—The demurrer to plaintiffs’ 
petition should have been sustained. The petition is clearly 
an attempt to review the final account of defendant, as ad- 
ministrator, and his discharge from the admistration by the 
Probate Court. 

The final account was rendered in 1865, and defendant 
was then discharged from the administration and his ac- 
count approved, after presentation of vouchers, as shown by 
the judgment of the Probate Court. The present law went 
into operation the 15th of August, 1870, and this suit was 
filed 16th September, 1872. 

Article 5792, Paschal’s Dig., requires such suits to be 
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brought in two years. This objection could be raised by 
demurrer. (Alford v. Cochrane, 7 Tex., 487.) 

As a suit under the probate law of 1848 it was defective 
in not having attached a copy of the Probate Court pro- 
ceedings sought to be reviewed. 

We do not hold that it would not be sufficient, especially 
on general demurrer, if the petition set out in substance all 
the matters sought to be corrected, but that is not done in 
this case. 

It is only inferentially shown in what capacity the plain- 
tiffs sue. It is not shown or alleged that the original ad-— 
ministratrix had even resigned or been discharged. She 
could have brought suit or taken steps to have had the ac- 
count of defendant corrected at any time. The charge asked 
by the plaintiffs was properly refused. 

The general proposition is correctly asserted, that an ad- 
ministrator cannot create a debt against the estate, but if it 
is meant to be asserted that where an administrator pays out 
money in cases when the law allows him to do so, and that 
he cannot thereafter retain money that may come to his 
hands to reimburse himself, the proposition cannot be ad- 
mitted. There is nothing in the evidence to warrant the 
court in giving the charge embraced in the second clause of 
the charge requested by plaintiffs, and it was not error to 
refuse it. 

This court has often announced the rule, that to assign the 
charge of the court as error, in general terms, is too general 
and indefinite to be noticed. 

If the charge is complained of, the precise error must be 
pointed out. (Johnson v. Alexander, 14 Tex., 386; Elliot 
v. Mitchell, 28 Tex., 112.) 

The evidence appears to support the verdict, and we see 
no error in the record for which the judgment ought to be 
reversed, and it is therefore affirmed. 

AFFIRMED. 
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J. J. Carter anpD Wire v. D. W. Eames. 


1. AMENDMENT.—A defendant who failed to move to strike out an 
amended petition setting up a new cause of action as filed too late, 
cannot on appeal complain of being forced to trial without having 
been served with a copy of such amendment. 

2. CONTINUANCE.—An application for continuance not stating the stat- 
utory diligence, should set out the facts so that the court could judge 
whether the use of statutory diligence would have been effectual in 
obtaining the testimony. 

3. PRACTICE.—The irregular admission of secondary evidence not shown 
to have been objected to below will not be revised on appeal. 

4. CHARGE OF CoURT.—A charge incorrect in law, but which mani- 
festly from the record could in no way have affected the rights of the 
parties, is not cause for reversal. 

5. ASSIGNMENT OF ERRORS.—Errors not assigned below are considered 
as waived ; errors cannot be assigned in the Supreme Court except 
by consent of parties. 


AppraL from Walker. Tried below before the Hon. J. R. 
Burnett. 

This suit was filed in the District Court of Walker county 
on the 24th February, 1874. The suit is founded on a non- 
negotiable note executed by Carter and wife payable to ‘‘ W. 
N. Crawford, agent of Thomas B. Bodley.’’ The original 
petition declares upon this note in the name of D. W. 
Eames, as one indorsed in blank by Bodley, the payee. 
The petition also sets up a mortgage upon a mill and 
machinery, which was executed to secure the payment of 
the note, and is made an exhibit to the petition, and a judg- 
ment is asked upon the note and a foreclosure of the mort- 
gage on the mill and machinery. On the 19th March, 
1874, the defendants pleaded, Ist, a general demurrer ; 2d, 
a general denial of all the allegations in the petition ; 3d, 
special plea and answer, in which they admit the execution 
of the note and mortgage declared on, and set up also a 
failure of consideration and damages for a breach of the con- 
tract, particularizing them with a bill of particulars, &c. 
The‘@tiswer was not demurred to. Mrs. Carter also filed a 
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separate answer on the same day, which it is not necessary to 
notice further. On 2d April the appellee filed an amended 
petition, in which he sets up a new and distinct security for 
the payment of the notes sued on, to wit, a trust deed dated 
10th April, 1872, on a tract of land in Angelina county. 
This amendment was filed on the 2d April, and the cause 
was called for trial next day, the 3d April. When the 
cause was called for trial Carter and wife objected to being 
forced to trial upon the pleadings as amended, without ser- 
vice of the amended petition filed on the day before the 
cause was called for trial, claiming that as the amended 
petition claimed a more onerous judgment than the one 
asked for in the original, they were, under the law, entitled 
to service of the amendment. The court overruled ap- 
pellant’s objections and compelled them to go to trial 
without service of said amended petition, whereupon they 
filed an answer instanter, wherein they expressly reserve 
and except the right to be served with a certified copy 
of the amended petition filed the day before, intending, as 
they say, in no way to waive their right to the service 
thereof, and except to the ruling of the court in overruling 
the right to said service made in limine. The appellants 
then filed written motion for a continuance, which was 
overruled, to which they took a bill of exceptions, and they 
were forced into trial. A verdict and judgment was ren- 
dered for the appellee for the amount due on the note anda 
foreclosure of the mortgage upon the mill and machinery 
and the land in Angelina county. The appellants’ motion 
for a new trial being overruled, they appealed. 


J. M. Maxey and W. A. Leigh, for appellants, cited the 
following authorities: De Walt v. Snow, 25 Tex., 320; 
Gregg v. Johnson, 37 Tex., 558; Merlin v. Manning, 2 
Tex., 351; Ross v. Smith, 19 Tex., 171; Merrill v. Smith, 
22 Tex., 53; Evans v. Pigg, 28 Tex., 586. 


ao) @ 


Randolph & McKinney, for appellee. 
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Roserts, Cuter Justice.—The appellee obtained a judg- 
ment upon the obligation sued on against J. J. Carter, and 
against J. J. Carter and wife, on the mortgages given by 
them upon certain mill machinery, for which the obligation 
was given, and upon a tract of land in Trinity county. 

The defendants below pleaded the general denial and fail- 
ure of consideration, but offered no evidence whatever in 
support of it. Mrs. Carter pleaded her coverture, and for 
that reason no judgment was rendered against her for money 
but only for the foreclosure of the mortgages, which she had 
signed with her husband and privately acknowledged accord- 
ing to law. 

The record in this case therefore presents defendant J. J. 
Carter in the defensive only, as seeking to resist the case 
made by the plaintiff by certain errors committed in the 
proceedings of the District Court, which have been assigned 
as grounds of error. 

There is an attempt to make an additional assignment of 
errors in this court after the record had been filed here, which 
cannot be permitted, except by consent, which has not been 
given in this case. Such errors, therefore, as have been as- 
signed below and come up with the record will be consid- 
ered, and those alone. 

The first error assigned is that the court erred in forcing 
defendants into trial without service of an amendment to 
the original petition, setting up an additional security for 
the note or obligation in the shape of a mortgage on a tract 
of land in Trinity county, 

This cannot avail the appellants, because they did not 
move to strike out the amendment, as coming too late for 
an additional cause of action to be set up; nor did they 
take a bill of exceptions to the action of the court, or in any 
other way properly present the objection here made, so as 
that it can be noticed by this court. 

The second error assigned is that ‘‘the court erred in 
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overruling the motion for a continuance, as per bill of ex- 
ceptions on file.’’ 

The application for a continuance states that one Sims, 
in Shelby county, is a material witness, and that no reason- 
able diligence would have enabled him to procure his evi- 
dence, without stating such facts as would have enabled the 
court to judge of that matter; which should always be done 
when the party is unable to make a showing of diligence, 
but has to make an excuse for not doing so. There is noth- 
ing in the record or in the application showing that the court 
erred in overruling the motion for a continuance. 

The next assignment of error, to wit, ‘‘3d, the court erred 
in allowing the plaintiff to read in evidence to the jury 
the obligation sued on, because said obligation was not ne- 
gotiable and its ownership was denied by the answer, and 
the said plaintiff offered no proof of ownership,’’ is not well 
taken, because the admission of the obligation in evidence 
was not excepted to, even if an exception would have been 
tenable, which is not seen from anything in the record. 

The next assignment, ‘‘ 4th, the court erred in its charge 
to the jury,’’ and the next, ‘‘5th, the verdict was contrary 
to the law and evidence,’’ may be considered together. 

The obligation sued on was not payable to the order of . 
the payee or to bearer, but was assigned to the plaintiff by 
an indorsement in blank, executed by the payee, which was 
alleged in the petition to have been done upon valuable con- 
sideration. Such an indorsement authorized the holder to 
fill up the blank with a transfer for value received, which 
would prima facie establish ownership of the obligation ; 
and this was sufficient to authorize the finding of the jury 
in favor of the plaintiff. (Hansborough v. Towns, 1 Tex., 
61; Paschal’s Dig., art. 222.) 

The court charged the jury that ‘‘ in the absence of proof 
by the defendants that the note was in fact transferred after 
its maturity, or that the plaintiff had notice of the defenses 
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set up, the defendants cannot set up the same against the 
plaintiff.”’ 

Though this charge was not correct under the law em- 
braced in the article above referred to, which permits de- 
fenses to a non-negotiable instrument existing between the 
original parties, still it worked no injury upon the defend- 
ants, for the reason that there was not a particle of evidence 
on the trial tending to establish the affirmative defenses set 
up against the obligation as between the original parties to it. 

The material error attempted to be assigned here, and 
that was not assigned in the court below, though reserved 
by a bill of exceptions, was the error of the court in admit- 
ting the copy of the deed of mortgage for the Trinity land 
to be read in evidence, without accounting for the absence 
of the original, and without it having been filed as a certified 
copy, and proper notice thereof given to the defendants be- 

fore the trial. This is not assigned as error properly, so as 
to require a reversal for that cause, inasmuch as it is ex- 
pressly provided by statute that an ‘‘assignment of errors 
shall be attached to and form part of the record’’ when the 
transcript thereof is sent up; ‘‘and all errors not so dis- 
tinctly specified shall be considered by the Supreme Court 
as waived.’’ (Paschal’s Dig., art. 1591.) 

Appellee has taken the precaution to file a conditional 
release of so much of the judgment as relates to the Trinity 
land embraced in the mortgage thus offered and its admis- 
sion excepted to, if this court should deem the ruling of the 
court in relation to that subject erroneous, and has asked 
that the judgment, if erroneous to that extent, be reformed 
by this court. It is not necessary to consider this matter, 
or act upon it, as the error is not so assigned, and is not 
otherwise of a character to require this court to reverse the 
judgment of the court below, either in whole or in part, on 
account of it. 

The judgment is therefore affirmed. 

AFFIRMED. 
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D. F. Ayers et au. v. T. N. Wavt. 


1. MISTAKE IN ENTRY OF JUDGMENT.—A mistake in the entry of an 
order approving a claim against an estate, whereby such claim is 
ranked as of the third instead of the fifth class, will not vitiate the 
order where the recitals correct the mistake. 

2. JUDGMENT LIEN.—A judgment lien is not affected by a stay of 
execution issued in favor of creditors whose claims accrued subse- 
quent to the judgment and issuance of execution. 

3. SAME.—Such lien is preserved by the issuance of execution within 
twelve months after the rendition of the judgment. 

4, SAME.—CLAIMS AGAINST AN ESTATE.—The lien springs from the 
jndgment by operation of law, and the allowance and approval of 
the judgment against the estate carries with the approval the en- 
forcement of the judgment lien existing by law in its favor. 

. APPROVAL OF JUDGMENT, EFFECT OF.—The approval of a judg- 
ment attaches its lien upon all lands in the county where rendered 
without further description of the lands. 





cr 


Apprat from Washington. ‘Tried below before the Hon. 
I. B. McFarland. 

On the 12th February, 1872, T. N. Waul recovered a 
judgment in the District Court of Washington county 
against John Schackey and C. Hueske for the sum of 
$1,816.70. 

On this judgment execution issued 30th April, 1872, on 
which is indorsed ‘‘ Returned, held up by order of plain- 
tiff’s attorneys,’’ May 27, 1872. 

C. Hueske died November 10, 1872. February 10, 1874, 
a copy of the judgment, duly sworn to, was presented to the 
administrator and allowed for $1,531.44. 

At the March Term, 1874, on the application of T. N. Waul 
to have the claim approved and classified by the court as a se- 
cured claim, the appellants filed their opposition thereto— 

Ist. Because the plaintiff had lost his judgment lien by 
directing the sheriff to hold up the execution issued on his 
judgment. 

2d. Because the affidavit to said claim does not set up 
any such lien. 
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3d. Because the administrator’s allowance does not cover 
such lien. 

4th. Because there is no data upon which to predicate 
the judgment awarding such lien. 

5th. Because no such judgment of approval can be awarded 
by the court without an affidavit setting up the lien and al- 
lowance thereof by the administrator. 

6th. Because the affidavit and allowance should not only 
have set out the lien, but should have designated and 
described the particular lands upon which the lien was 
claimed. 

Upon which the court rendered judgment, ‘‘ that the said 
objections be and they are hereby overruled and dismissed, 
and that the same be and the same is hereby approved for 
the sum of fifteen hundred and forty-eight and ;44, dollars. 
* * * And the said F. Hueske is hereby ordered to pay 
the same in due course of administration; and further, that 
said claim be and the same is hereby classed of the third 
class, it being secured by judgment lien upon the lands 
owned by said deceased at the rendition of said judgment, 
lying in Washington county, subject to execution.”’ 

To this judgment Ayres and others excepted, and gave 
notice of appeal. 


Sayles & Bassett, for appellants. 

The appellants, creditors of the estate of Hueske, insist 
that the judgment of the court below was erroneous. 

I. In classifying the claim as a third-class claim, (claims 
having express special liens,) when the only preferred class 
to which it could by any possibility be assigned was the 
fifth class, (claims secured by judgment liens.) 

In regard to this, a simple reference to the statute, probate 
law, sec. 206, will be sufficient. If the claim was entitled 
to any priority at all, it was of the fifth class, as a claim 
with judgment lien, and not of the third class, having a 
special (express) lien. 
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II. But we insist that the claim was entitled to no priority 
whatever, and should have been ranked simply as a sixth- 
class claim. i 

1. The evidence shows that after procuring his judgment 
in February, 1872, and an execution to be issued thereon 
April 30, 1872, the appellee directed the execution to be 
held up by the officer, and it was so returned, and never 
afterwards reissued, and the appellants’ debts were con- ° 
tracted while the execution was thus held up. 

For the purposes of this case, it will be immaterial whether 
this court shall hold that the stay of the execution operated 
wholly to forfeit the lien, or only to forfeit the priority 
which the party might otherwise have had over other 
creditors. 

We insist that good faith and fair dealing require, that a 
party should be estopped to assert a priority of lien over cred- 
itors who have been induced to extend credit on the faith of 
the debtor having large landed property unincumbered, so 
far as the County Court records show. The judgment lien 
is not recorded, and a party who fails to use all the diligence. 
which the law gives him to enforce his judgment lien by 
executions issued and pressed to sale, is chargeable with 
laches which ought to estop him from asserting his lien 
against those who have been thereby induced to act to their 
prejudice by extending credit to the judgment debtor. 

This precise question has not, so far as we are aware, been 
passed upon by our courts, but the principle appears to be 
analogous to the familiar case of a surety for the defendant, 
who is held released by the plaintiffs directing a stay of 
execution, whereby the surety is prejudiced. 

III. We further insist that no lien should have been ap- 
proved by the court, because none was claimed in the affi- 
davit or allowed by the administrator. 

The probate law requires the claim to be verified by 
affidavit, section 182, and presented to the administrator, 
who is required to indorse his acceptance or rejection thereon, 
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section 187 ; it may be accepted in part and rejected in part, 
sections 187, 191; if allowed, it must be filed with the 
clerk, section 190; and at the next term examined by the 
court, and approved or disapproved by an order duly en- 
tered, section 192; any person interested in the estate may 
appear and contest the approval, section 195; the order of 
approval has the force and effect of a judgment, section 197 ; 
it is made the duty of the administrator to report to the 
court a list of all judgments and special liens presented to 
him for allowance, section 200; and all claims are required 
to be classified according to their respective priorities, sec- 
tion 192. 

What constitutes the ‘‘claim’’ thus spoken of by the 
statute, and in regard to which all these proceedings are to 
be had? Clearly, as it appears to us, it must embrace all 
the grounds upon which the creditor bases his right—the 
debt, with all its incidents. 

Repeated decisions of this court have settled the doctrine, 
that under our former probate laws, (substantially the same 
in this respect as the existing law,) a mortgage was a ‘‘claim 
for money’’ within the meaning of the act, and required to 
be verified by affidavit, and allowed and approved. (Gra- 
ham v. Vining, 1 Tex., 639; Danzy v. Swinney, 7 Tex., 
625; same case, 11 Tex., 94; same case, 12 Tex., 43; Rob- 
ertson v. Paul, 16 Tex., 472.) No reason occurs to us for 
applying a different rule to a judgment lien, and we presume 
it will be conceded that the same rule does apply. 

No pleading, in the technical sense, is required in the pre- 
sentation of a claim for allowance and approval; but still 
the facts must be brought before the court in some proper 
form to call for an adjudication of the right which is claimed. 
The allowance by the administrator cannot extend beyond 
the claim made by the creditor in his affidavit; nor can the 
approval of the court extend beyond the allowance made by 
the administrator. La vi termini, an approval must oper- 
ate on and be limited by something already done by another. 
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For instance, if a claim is presented to the administrator 
for a specific amount, and he should allow a part of it and 
reject the balance, the Probate Court could not go beyond 
such allowance and approve for a greater amount. If the 
creditor would establish his claim for a greater amount than 
the administrator has allowed, he must bring his suit for 
that purpose. 

So, if the creditor verifies his claim with a lien, and de- 
mands the allowance of it, the administrator clearly has the 
power to allow the money demand, and to reject as to the 
lien, and in such case the creditor could only seek the en- 
forcement of his lien by a suit on the civil side of the docket, 
and the Probate Court, as such, could not approve what had 
not been allowed by the administrator. 

True, the ‘‘classification’’ of claims is to be made by the 
court, (or clerk now,) but the facts upon which such classi- 
fication is to be made must be brought before the court by 
a claim therefor in the creditor’s affidavit and the adminis- 
trator’s allowance. 

And the best of reasons exist why such should be the rule. 
The approval of a claim by the court is a proceeding in rem, 
which has the force and effect of a judgment, and is binding 
upon all the world. Yet it is wholly ex parte, and facts 
may exist within the knowledge of the administrator or 
others interested in the estate, by which the lien claimed 
would be discharged, although the debt, as a simple money 
demand, might still constitute a valid claim against the es- 
tate. The lien, for instance, may have been expressly re- 
leased ; or it may have been lost by failure to issue execution 
within twelve months after the rendition of the judgment. 
To allow the lien to be established without any provision 
for notice, actual or constructive, to those interested ad- 
versely, would be a departure from the sound and salutary 
- rule adopted in all analogous cases. The parties interested, 
whether administrator, heirs, or creditors, ought not to be 
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deprived of an opportunity to resist the establishment of the 
lien, nor be driven to a bill of review to set it aside. 

The rule established by the court below renders nugatory 
the requirements of section 200 of the probate law. If the 
administrator is not apprised that a lien exists and is 
claimed, how is he to report it? 

If we attempt to apply the practice to claims of other 
classes, the absurdity of it will be still more apparent, 
Take, for example, a claim for expenses of last sickness, med- 
icines, medical attendance, or servants’ wages. Claims for 
such service, etc., may belong to either the second or sixth 
class, according as they were or were not rendered during 
the last sickness. Would the creditor be permitted, upon 
a claim for such services, etc., made out and verified in the 
ordinary form, not specifying that they were rendered in 
the last illness, and upon the administrator’s allowance in 
general terms, be permitted, on his ex parte exhibition of 
such a claim to the court, without claim, affidavit, or other 
notice to those adversely interested, to procure an order of 
the court classifying his claim as of the second class? To 
state the proposition is, as it appears to us, to refute it. 

It has been repeatedly decided by this court that a party 
having a lien may be held to have waived it and be estop- 
ped from availing himself of it by failing to assert it at the 
proper time. Thus in Johnson v. Murphy, 17 Tex., 217,a 
party was held to have waived a mortgage lien by failing to 
foreclose it in a suit on the note; in Cook v. Love, 33 Tex., 
487, and Gentry v. Lockett, 37 Tex., 503, attachment liens 
were held to have been lost by the failure to foreclose them 
in the judgments; in Toland v. Swearingen, 39 Tex., 446, 
the same rule was applied to the lien of a distress warrant. 
And so we say here that the failure to claim, to prove up, 
and to procure the allowance of the lien was a waiver on 
the part of the appellee of any lien which may have existed, 
and authorized the administrator and others interested to 
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presume that no attempt would be made to assert a lien on 
the presentation of the claim for approval. 

IV. No description whatever of the lands claimed to be 
subject to the lien is contained in any part of the proceed- 
ings down to and including the judgment, which purports 
to embrace ‘‘ all the lands owned by said deceased, at the 
rendition of said judgment, lying in Washington county, 
subject to execution.”’ 

Under section 197 of the probate law the order of the 
court approving and classifying the claim is to have the — 
force and effect of a judgment; here it has the force and 
effect of the foreclosure of a judgment lien ; but upon what 
is it to operate? Shall it be concurrent with other possible 
liens, or shall it have priority over them or be subject to 
them? If it would be held subject to the liens of the same 
or other classes, then those entitled to priority might feel 
no disposition to contest the establishment of it. But it 
would be very unsafe for them to rely upon any such 
assurance, 

This jadgment, although ex parte, is a proceeding in rem, 
and is binding upon all the world. Unless reversed on ap- 
peal, or set aside on bill of review, it must take precedence of 
all other liens subsequently established, of whatever class, 
whether special liens by prior mortgage or deed of trust, or 
earlier judgment liens, or even the vendor’s lien. 

Not only so, but it is to operate throughout a whole 
county, and upon everything, (without specifying what,) 
excepting one thing only, to wit, exempt property, the it 
character and extent of which are not, however, ascertained . 1 
and are practically unascertainable by any mode provided 
in the judgment or recognized by law. We look in vain I 








through the chancery precedents for any instance of a fore- i 
closure so sweeping in character. In Pressley v. Testard, 
29 Tex., 199, this court reversed a judgment of foreclosure apt) 
by nihil dicit on a withdrawal of answer, because of the t 
insufficiency of the description of the property, the descrip- Hit 
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tion being ‘all of lot 43 and part of lot 90 in the town of 
Brenham.”’ 

In Hurt ». Moore, 19 Tex., 269, a judgment of foreclosure 
was reversed because it did not contain an intelligible de- 
scription of the land ordered to be sold. But in that case 
the description was certainty itself when compared with the 
terms of this judgment. Thecourt in that case say: ‘‘The 
description of the land ought to be such that the sheriff may 
ascertain with certainty, without relying on the plaintiff for 
information, upon what he is to levy the execution.”’ ‘‘If 
he were to attempt its execution according to the descrip- 
tion which the plaintiff might give, he wou!d incur a risk to 
which it would be unreasonable to subject him.’’ The rule 
ought to apply with equal force to the case of an estate and 
its administrator. Yet here the judgment is a sort of roving 
commission which licenses and requires the administrator, 
in satisfaction of the debt, to sell all the real estate which 
the defendant owned in the county at the date of the judg- 
ment. 


Giddings & Morris, for appellee, cited Parker v. Nations, 
33 Tex., 210; Jenkins v. McNeese, 34 Tex., 189; Trigg v. 
Moore, 10 Tex., 199; Simpson v. Reily, 31 Tex., 302; 
Danzey v. Swinney, 7 Tex., 625. 


Reeves, Associate Justice.—It is not denied that the ap- 
pellee recovered a judgment in the District Court of Wash- 
ington county against John Schackey and C. Hueske, nor 
that the judgment was a lien on the real estate of the judg- 
ment debtors situated in the county where the judgment 
was rendered at the time of its rendition. But it is con- 
tended by appellants, who are also creditors of the estate of 
C. Hueske, that the judgment in the case appealed from is 
erroneous 

1. In classifying the claim of appellee as a claim of the 
third class. 
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The evidence of the claim was the judgment against 
Schackey and Hueske, recovered by the appellee in 1872. 
Hueske died in November, 1872, and the claim was aliowed 
by his administrator, and approved by the court, as a claiin 
of the third class, with a lien on the lands owned by thie 
deceased in Washington county from the date of the judg- 
ment. If the judgment was a lien on the lands of the de- 
ceased, as held by the court, it was a claim of the fifth class. 
The mistake, however, is corrected by the other recitals in 
the judgment. 

2. In adjudging appellee’s claim to have priority over the 
claims of appellants, because the lien of the judgment was 
lost by the holding up of execution by the plaintiff therein, 
and because the affidavit claimed no lien, and the adminis- 
trator had not allowed or passed upon the question of lien. 

The witness, J. D. Giddings, states that no stay of exe- 
cution was ever given, because the proposition to stay it was 
not complied with by the defendants, and that the indorse- 
ment on the execution, that it was held up by plaintiff’s 
attorney, was not signed because of the reasons above stated. 

It is not regarded as material to the rights of appellants 
whether the execution was stayed or not. Their claims 
accrued after appellee had obtained his judgment and after 
the indorsement on the execution. It was not shown that 
appellants extended credit to the deceased on the faith of 
his real estate, or that it was unincumbered. The law in 
force at the time the judgment was obtained did not require 
that a transcript of the judgment should be recorded, in 
order to preserve a lien on the real estate of the debtor in 
the county where the judgment was rendered. The lien 
was preserved by the issuance of execution upon the judg- 
ment within one year, as required by the statute. (Pas- 
chal’s Dig., art. 7005.) 

The affidavit to the claim does not in express terms assert 
a lien, though it is accompanied by a certified copy of the 
judgment, which was approved by the administrator and 
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allowed by the court as a claim having a lien on the lands 
of the deceased situated in Washington county. The lien 
is not collateral to the judgment, but springs out of it by 
operation of law, being evidenced by the judgment itself. 
It might have been enforced during the lifetime of the 
debtor by execution on the judgment, and since his death 
it may be enforced by complying with the requirements of 
the statute regulating the administration of estates. The 
statute requires the claim to be verified by the affidavit of the 
claimant and approved by the administrator and allowed by 
the court. It is also made the duty of the administrator to 
report to the court a list of all judgments and special liens 
presented to him for allowance. The statute further pro- 
vides that judgments rendered against the deceased in his 
lifetime, which are liens on the real property of the estate, 
shall be classed and have priority of payment as claims of 
the fifth class, so far as the same can be paid out of the pro- 
ceeds of the sales of such real property. (Paschal’s Dig., 
art. 5674.) 

The assertion of the lien in the affidavit would add noth- 
ing to the judgment that it did not already have. It does 
not appear that the lien had been waived. It is shown that 
the application for the approval and classification of the 
claim asserting the lien by appellee, and the objection 
thereto by appellants, was the matter at issue between the 
parties. The judgment approving the claim recognized the 
lien, and, after classifying the debt, ordered it to be paid in 
due course of administration. 

The remaining objection is that no description or data 
were furnished by which to designate the lands claimed to 
be subject to the lien, &c. 

The statute does not designate what particular lands are 
subject to the lien. It only provides that a final judgment 
shall be a lien on all the real estate of the judgment debtor 
situated in the county where the judgment is rendered from 
the date of the judgment. The probate act provides for the 
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payment of such judgments out of the proceeds of the sales 
of the real property subject to the lien. 

It was not necessary that the lands subject to the lien 
should be described on an application for the approval and 
classification of the claim, as would be required on an appli- 
cation for the sale of the land to pay the debt. 

The judgment is affirmed, as establishing a claim of the 
fifth class. 

AFFIRMED. 





JoHN Brown AND Henry Rvuensunt v. JosepH FRANKLIN, 
ADM’R. 


ADMINISTRATOR DE BONIS NON.—An administrator de bonis non can- 
not maintain an action against his predecessor to annul a sale of 
real estate made by him by order of and approved by the court, nor 
to set aside an allowance and approval of an account against the 
estate made in the proceedings of the former administration. 


AppEAL from Galveston. Tried below before the Hon. A. 
P. McCormick. 


C. B. Sabin and Leslie Thompson, for appellants. This 
was a suit brought by an administrator de bonis non against 
a former administrator and purchaser to set aside various 
orders and decrees of the Probate Court, and an order of sale, 
and sale thereunder, of certain real estate, and thereby to 
recover a tract of land, without joining the heir. This we 
say could not be done. And we submit that it was error 
in the court to overrule the general demurrer and special 
exceptions to appellants’ original and amended petitions. 

An administrator de bonis non cannot maintain an action 
in the District Court to vacate a decree obtained by his pre- 
decessors in the Probate Court. The only suit maintainable 
by an administrator de bonis non against his predecessor, is 
a suit on the bond of the latter for property or assets of the 
estate not accounted for. 
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An administrator de bonis non is not a ‘‘ person interested 
in the estate’’ within the meaning of Paschal’s Dig., art. 
1882. (McDonald v. Alford, 32 Tex., 35; Johnson vr. Ho- 
gan, 37 Tex., 77; Barrett v. Barrett, 31 Tex., 345 ; Mur- 
phey v. Menard, 11 Tex., 673.) If such a suit is brought 
the heir or heirs must be made parties. (Paschal’s Dig., 
arts. 5614, 5669, 5700.) 


’? 


Gresham & Mann, for appellee. Only one of the appel- 
lants (Henry Ruenbuhl) has filed a brief in the case, and 
the only errors relied upon therein seem to be— 

1. That an order of the Probate Court allowing and ap- 
proving claims against an estate cannot be set aside by the 
District Court unless that tribunal acquires jurisdiction by 
means of a writ of certiorari; and 

2. That the administrator de bonis non in this case could 
not sue to set aside the sale of the lot in question, and to 
recover it for the estate, without joining the heirs with him 
in the suit. 

As to the first point, we hold the law to be as follows: 
‘¢The allowance and approval of a claim by an administra- 
tor and the chief justice, being a quasi judgment, cannot 
be appealed from or revised upon certiorari by the District 
Court. It can only be set aside or nullified by an original 
proceeding commenced in the District Court for that pur- 
pose, showing that the claim could not legally have been 
allowed; to support which we cite the following authori- 
ties: Heffner v. Brander, 23 Tex., 632; Eccles v. Daniels, 
16 Tex., 136; Neill v. Hodge, 5 Tex., 487; Jones v. Under- 
wood, 11 Tex., 116; Pitner v. Flanagan, 17 Tex., 9, which 
are conclusive. 

As to the second point, our argument is that the lot in 
question will be, when recovered, unadministered assets be- 
longing to the estate, and in the hands of the administrator 
to pay debts; petition alleges debts due by the estate. The 
purpose of this suit was to set aside fraudulent proceedings 
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and recover back to the estate this lot, which still belonged 
to the estate, and always had; and to show that fraudulent 
proceedings, such as were resorted to by Brown and Ruen- 
buhl, could not divest the estate of its title tothe lot. How, 
then, could an heir sue or be joined in a suit for property 
that goes back into an estate as unadministered assets in 
the hands of the administrator, out of which debts are to 
be paid? This was not a suit of trespass to try title, in 
which the title to the lot in question is affected; it is a suit 


for the possession of the lot, the title to which had never . 


passed out of the estate. If the suit were one of trespass to 
try title the point made would be good, and the heirs would 
have to be joined with the administrator in the suit. Such, 
however, is not the case. Our view of the law is that ‘‘ heirs 
cannot sue for the possession of property belonging to an es- 
tate which is unadministered, and which, when recovered, 
will still be assets in the hands of an administrator, out of 
which debts are to be paid. The administrator, or, as in 
this case, the administrator de bonis non, alone can sue.’ 
To support this proposition we cite the following authori- 
ties: Cochran v. Thompson, 18 Tex., 657; Giddings v. 
Steele, 28 Tex., 748; Lacy v. Williams, 8 Tex., 182; Mc- 
Intyre v. Chappell, 4 Tex., 187; Moore v. Morse, 2 Tex., 
400; Evans, Guardian, et al., v. Oakley, 2 Tex., 182; De 
Witt v. Miller, 9 Tex., 247. 


Wheeler & Rhodes, for appellants, in reply. The admin- 
istrator de bonis non could not maintain the action. 

Paschal’s Dig., art. 5614, is clear and unmistakable, and 
in the following words: 

‘It follows from the preceding section that executors 
may sue and be sued for the possession of real property, 
but that the title to such property cannot be affected by any 
suit to which the persons entitled to recover the remainder 
of the estate are not parties.’’ (See also arts. 5697, 5698, 
and 5700.) 
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In the case of Barrett v. Barrett, 31 Tex., 347, the Su- 
preme Court makes use of the following language: 

‘¢1t is impossible to adjudicate upon the title of land held 
by an estate without making the heirs upon whom the de- 
scent was cast parties.’’ 

In the case of McDonald v. Alford, 32 Tex., 35, a case 
identical in all its material features with the one at bar, the 
court reviewing arts. 1376 and 1382, Paschal’s Dig., lay 
down the following principles : 

‘* An administrator de bonis non is not a person interested 
in the estate of his intestate within the meaning of art. 1382, 
Paschal’s Dig., which authorizes persons so interested to 
institute suit in the District Court to correct accounts of 
executors or administrators settled in the Probate Court.’’ 

Again: ‘* An administrator de bonis non cannot maintain 
an action in the District Court to vacate a decree obtained 
by his predecessor in the Probate Court.’’ 

In the same decisions we find, ‘‘It is not competent for 
an administrator de bonis non, nor even for parties interested 
in the estate, to combine in one suit an action against a 
former administrator to set aside an order obtained by him, 
with an action against a third party, to recover land con- 
veyed under such order.’’ 

In the case of Murphey x. Menard, 11 Tex., 673, the Su- 
preme Court (Justice Wheeler delivering the opinion) hold, 
‘¢ That an administrator de bonis non cannot, either under 
the law governing estates or on general principle, maintain 
an action in the District Court to revise the settlement of the 
accounts of a former administrator.’’ ‘Such proceeding 
lies at the suit ofa creditor legatee or distributee only.”’ 
And further, ‘It seems that the only action which an ad- 
ministrator de bonis non can have against a former admin- 
istrator, ison the bond, not for maladministration or devas- 
tavit but to recover any amount that is shown to be due by 
the settlement of such former administrator’s final account.”’ 

In the case of Johnson v. Hogan, 37 Tex., 80, the court 
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reaffirm the principle that the account of a former adminis- 
trator cannot be revised at the suit of an administrator de 
bonis non. But, say counsel for the appellee, the lot in 
question will be, when recovered, ‘‘unadministered assets of 
the estate.’’ Certainly ; but how recovered? By vacating 
a decree obtained in the Probate Court of Galveston county, 
and by reversing and setting aside the accounts of the 
former administrator, Brown, which we have conclusively 
shown cannot be done in this character of procedure. We 
do not claim that this is an action of trespass to try title, 
and that the administrator is not the proper party to sue 
for the possession of unadministered property belonging to 
the estate. But is not something more than possession 
sought in this cause? The answer to this is to be found in 
the pleadings, verdict, and judgment. 

We think that upon a careful examination of the author- 


ities cited by appellee it will be found that the cases are. 
wholly unlike the one at bar, and by no means support the . 


proposition there contended for. In the case in 18 Tex., 657, 
Cochran v. Thompson, the grant of administration was void 
for reasons therein stated, and the sale not made in due 
course of administration. And Chief Justice Hemphill, in 
delivering the opinion of the court, expressly declares that 
the objection we make in this case would have been con- 
clusive in that case had the sale been made in due course 
of administration. 

It is not claimed that there was any irregularity as to 
Brown’s appointment and qualification. 

The case of Lacy v. Williams, 8 Tex., 182, was a suit 
simply for the possession of two slaves unlawfully converted 
to their use by the administrators. 

There had been no sale of this property by the Probate 
Court, nor did the plaintiffs in any manner seek to review 
the action of that court. 

The case in 4 Texas and those in 2 Texas were all actions 
for the recovery of personal property, and the principles 
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there decided have no application to the administration of 
real property under our probate system. 

The case in 28 Texas is based upon the supposed authority 
of the case in 2 Texas above referred to. 


Moore, Associate Justice.—This is a suit by Joseph 
Franklin, the appellee, as administrator de bonis non of the 
estate of Fredrica Pfleger, deceased, against John Brown, 
the former administrator of said estate, and Henry Ruen- 
buhl, a son and one of the heirs of said Fredrica Pfleger. 
Its object is to annul and set aside the allowance by the 
administrator,and approval of the Probate Court of the 
claim of said Ruenbuhl against said estate, and also to 
cancel and annul an order of sale and the sale thereunder 
of a lot in the city of Galveston, belonging to said estate 
and purchased by said Ruenbuhl, on the ground of combi- 
nation, collusion, and fraud between said Brown and Ruen- 
buhl in the approval and allowance of said claim and in 
making said sale and procuring its confirmation. And in 
an amended petition the plaintiff also claims the rent of 
said lot since its sale, and asks judgment against him for 
all money and effects in his hands belonging to said estate. 

The defendants, Brown and Ruenbuhl, after excepting 
generally and specially, answered all the matters alleged 
against them by the plaintiff. And afterwards, Brown 
having died, Wm. H. Brown, his administrator, was made 
a party defendant, who appeared, and also filed a number 
of exceptions to the petition and amended petition, all 
of which, as well as those made by his intestate and the 
defendant Ruenbuhl, being overruled, there was a verdict 
and judgment in favor of the plaintiff, canceling the allow- 
ance and approval of the claim of the defendant Ruenbuhl, 
declaring the sale of the lot null and void, and reinvesting 
the title in the estate, and for the recovery from defendants 
of the sum of twenty-one hundred and forty dollars for rent 
and other small accounts, which were afterwards remitted. 
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As no statement of facts is brought up with the record, it 
must be presumed that everything was proved which was 
susceptible of proof under the pleadings. And every pre- 
sumption is to be indulged in favor of the verdict which 
the pleadings will justify. But though this is done, it is 
nevertheless quite obvious that the judgment is erroneous. 
The petition shows no right of action in the plaintiff against 
the defendants, and the exceptions should have been sus- 
tained. It is well settled by the former decisions of this 
court that the administrator de bonis non cannot maintain 
such a suit as this. In the case of Murphey v. Menard, (11 
Tex., 673,) the court say, ‘‘ That an administrator de bonis 
non cannot, either under the law governing estates or on 
general principles, maintain an action in the District Court 
to review the settlement of the accounts of a former adminis- 
trator.’’ Again: ‘‘It seems that the only action which an 
administrator de bonis non can have against a former ad- 
ministrator is on the bond, not for maladministration or 
devastavit, but to recover any amount that is shown to be 
due by the settlement by such former administrator’s final 
account.’’ (See also Johnson v. Hogan, 37 Tex., 80.) 

There is no necessity shown for such a suit as this being 
prosecuted by the administrator de bonis non, or indeed for 
the appointment of such administrator. From the inven- 
tory attached to one of the amended petitions, it is evident 
that the object of plaintiff’s appointment was merely to 
bring this suit. It seems quite probable that there are no 
claims or debts against the estate, except the cost incurred 
in this proceeding, if the claim of the defendant Ruenbuh| 
is disallowed. The other distributees, who are not before 
the court, and the defendant Ruenbuhl, are the only per- 
sons who seem to be interested in the estate and its proper 
settlement. If any sufficient cause for annulling the orders 
and decrees of the Probate Court complained of exist, this 
might be done by distributees, or creditors, if any, if it had 
been attempted at the proper time and in the proper man- 
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ner. (Paschal’s Dig., art. 1382.) Or, if the title of Ruen- 
buhl can be impeached collaterally, while the order con- 
firming the sale and directing a title to be made him re- 
mains unrevoked, his co-distributees may sue him for their 
interest in the lot. It cannot be said that the plaintiff 
shows the sale of the lot to be void, in that absolute sense 
that he may sue for and recover it from the parties holding 
and claiming under the orders of the Probate Court, while 
they are in force and neither reversed nor overruled. And 
if not, his action is dependent upon his right to review the 
action of the court and of his predecessor in the adminis- 
tration of the estate, which, we have seen, he cannot do. 
But if the sale is void, and he could sue for and recover the 
land without a review and reversal of the previous orders of 
the Probate Court, it would be sufficient to say that this is 
not such a suit. The former administrator would be an 
unnecessary party, if this was the character of the action. 
Nor is such a view of the case consistent with the prayer 
for judgment for the amount due the estate by the former 
administrator on settlement of his accounts. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





CuHaARLEs 8. Suutruck v. Rospert GRIFFIN. 


PLEADING.—A petition on an account for labor at a stipulated price per 
month, is insufficient in the absence of an allegation that the labor 
was performed. An exhibit showing the months and price ‘for 
services rendered,’’ and referred to for the amount due, will not 
cure the defect ; such petition is bad on general demurrer. 


APPEAL from Galveston. Tried below before the Hon. A. 
P. McCormick. 


Joseph H. Wilson, for appellee, suggested delay. 
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toperTs, Corer Justice.—Appellee suggests delay, and 
asks an affirmance of the judgment with damages. 

This, under the practice, requires this court to examine 
the record, and take notice of any substantial errors that 
may be found, whether assigned or not. 

There was a general demurrer to the petition, which was 
overruled. It appears by a bill of exceptions that the ob- 
jection raised ynder the demurrer to the petition was in 
the omission to allege the performance of the service by 
plaintiff under the contract set out from and after the end of 
the first year, under a hire of seventy-five dollars per mouth. 
This appears to have been a good objection to the petition 
under a general demurrer, being a matter of substance. 
The allegation that defendant promised to pay plaintiff sev- 
enty-five dollars per month for his service as clerk there- 
after, did not constitute a cause of action in the absence of 
an allegation in substance that he, plaintiff, had performed 
the said service, and the number of months or length of 
time that he had so performed said service. The annexed 
account showing the number of months and price charged, 
does not, in the manner pleaded, supply the deficiency. 
The substance of that part of the petition is that the parties 
made a contract, in which it was stipulated that defendant 
would pay the plaintiff seventy-five dollars per month 
thereafter for his service as clerk, whereby he promised to 
pay to plaintiff ‘‘the several sums of money specified in the 
sworn itemized account hereunto annexed and made part 
of this petition, as Appendix A, which said sums of money 
amount in the aggregate to fifteen hundred dollars.’’ The 
annexed account is referred to in the body of the petition 
only to show the amount that defendant promised to pay to 
the plaintiff by reason of the contract set out, alleged to 
have been made at the end of the year that he had served 
the defendant as clerk. The consideration of the contract 
on the part of the plaintiff was his performance of the ser- 
vice as clerk, and the length of time that it was performed, 
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which was omitted to be alleged in the body of the peti- 
tion and the ‘‘Appendix A,’ 
pose, as expressed, of alleging a consideration for the al- 


, 


is not referred to for the pur- 


leged promise, but, as expressed, for the purpose of alleging 
the amounts of money promised. 

This material omission in stating a cause of action, is ob- 
servable in reading the petition with the slightest attention, 
without being specially pointed out by a special exception. 

When that is the case, it is better in practice and sounder 
in law, to sustain a demurrer to the petition, than to hold 
the defect to be supplied by the use of the annexed account 
for a purpose not indicated in the body of the petition, 
which was most probably done in this case. 

For the error in overruling the demurrer the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 





F. Perers v. P. J. Writs & Bro. 


1. WRIT OF ERROR—PRACTICE.—U pon the filing of a petition and error 
bond it is the duty of the clerk to issue citation in error, even if di- 
rected otherwise by the plaintiff in error. 

2. SAME.—A defendant in error cannot, after the day for calling the 
assignment to which the case belongs, accept service of citation in 
error, and bring up the record and ask an affirmance. 


Motion to file record and for affirmance. 
Baker & Botts, for motion. 


IRELAND, AssocraTe JusticE.—This is a writ of error sued 
out by Peters. He filed his petition on the 27th day of 
March, 1875, in which he prays for all necessary process. 
The writ of error bond is filed 27th March, 1875, and the su- 
persedeas issued the same day. There never was any writ 
issued to have service made on the defendants in error. On 
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the first day of February, 1876, the defendants in error, by 
their attorneys, accepted service in the following form: 

‘‘February 1, 1876. Service of the within petition for writ 
of error and supersedeas accepted, nune pro tunc, as of the 
first day of December, 1875, and copy of petition and ser- 
vice of citation in error and time waived. 

Mann & Baker, Alt’ ys for 
P. J. Wiis & Bro.”’ 

The defendants in error file this record and move for an 
affirmance of the judgment. 

If the plaintiff in error had brought up the transcript 
without service, the defendant in error could have appeared 
in this court, and the cause would have proceeded as though 
there had been service below. (Chambers v. Shaw, 16 
Tex., 145.) 

The law makes all causes when the appeal is perfected, 
or service on the defendant in error is had twenty days before 
the calling of the assignment to which the cause may be- 
long, returnable to the first term thereafter. 

If no steps be taken to obtain service, and a term of this 
court to which the cause might have been brought, passes, 
the defendant in error would be entitled to an execution on 
his judgment. (Chambers v. Shaw, 16 Tex., 145.) 

The law makes it the duty of the clerk, when a petition 
and bond have been filed, to issue citation to the defendant 
inerror. (Paschal’s Dig., art. 1495.) 

And this is his duty even when the plaintiff in error in- 
structs him to the contrary. (Wheeler v. The State, 8 
Tex., 228.) 

In his certificate to the transcript in this case, he certifies 
that no writ issued and that none was applied for, thus 
attempting to shield himself from the consequences of omis- 
sion to perform a very plain duty. Besides the imperative’ 
command of the law, the plaintiff in error prayed for all 
needful process. 

It was not competent for the defendant in error to accept 
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service as in this case after the day had arrived for calling 
the docket to which the case belongs, and bring up the rec- 
ord and ask an affirmance, 
He could have accepted service if he had done so in time; 
é but the service not being in time, the case is improperly on 
the docket, and must be dismissed. (Davenport v. Field, 
12 Tex., 94.) 


‘ 


DIsMISSED. 





M. B. Everts et Au. v. R. P. Tenpick et At. 


RENTS—TRESPASS TO TRY TITLE.—The plaintiff in an action of tres- 
pass to try title, who recovers, is entitled to rents upon the prem- 
ises recovered, including as well the improvement placed upon the 
land by the defendant, as the land. 


On 


AppgAL from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

This case was before this court on a former appeal. (38 
Tex., 275.) On the trial it was conceded by the parties 
that the only issue of law or fact unsettled and left open for 
consideration was in regard to the value of the rents and 
improvements, and also use and occupation, and the appro- 
priate judgment to be rendered on these points. 

It was also conceded by plaintiffs that the defendants had 
in good faith placed permanent and valuable improvements 
upon the land sued for during their occupancy of the same 
and prior to the institution of suit. 

There was much testimony offered as to the value of the 
lot; of improvements placed there by defendants; of the 
value of the use and occupation of the lot; of the rents of 
the premises as improved, &c. 

The court submitted to the jury the iilosing special 
issues : 
1st. The value of the improvements now on the lots which 
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were put upon them by R. P. Tendick before 15th Septem- 
ber, 1869. 

2d. The value of the lots built upon, without the im- 
provements put upon them by the defendants, or those un- 
der whom they claim. 


3d. The value of the annual rent of the lots without the 


improvements from the 15th September, 1869, to the date 
of the trial. 

The plaintiffs asked the court to instruct the jury as 
follows : 

‘‘This suit was filed on the 15th September, 1869, and it 
has already been adjudicated that the legal title to the prem- 
ises sued for, is in the plaintiffs ; also that the defendants 
are purchasers in good faith. Under this state of the case 
the law requires the plaintiffs to pay defendants the present 
value of all the improvements placed upon the land prior to 
the institution of this suit, and the plaintiffs are entitled to 
recover the value of the rents of the premises, including the 
improvements, the entire period from the 15th day of Sep- 
tember, 1869, up to the date of trial. The jury are there- 
fore charged— 

‘Ist. To find the present value of the improvements 
placed upon the land sued for prior to the institution of 
this suit. 

‘2d. To find the value of the rents of the land and im- 
provements from the 15th September, 1869, to the date of 
trial. 

‘*3d. To find the present value of the land sued for, inde- 
pendent of the improvements.”’ 

Which instructions were refused by the court. 

The jury found, by their verdict, the improvements to be 
worth four thousand dollars; the value of the lot eight hun- 
dred dollars; rent of the lot one hundred and twenty dollars 
per year, ($487.66) 

Upon this verdict judgment was rendered according to 
the statute in such case provided. 
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Motion for new trial was overruled and plaintiff appealed. 


F. Barnard & A. Chesley, for appellants, cited Paschal’s 
Dig., arts. 5300, 5304; Tendick v. Evetts, 38 Tex., 275; 
Patrick v. Roach, 21 Tex., 256; Sartain v. Hamilton, 12 
Tex., 221. 


R. V. Cook, for appellees. 


IRELAND, Assoctate Justice.—By the special issues sub- 
mitted to the jury, and refusal of charges asked by appel- 
lant, he was precluded from recovering rents, except on the 
ground without reference to improvements; and he has 
brought the case to this court and assigns this ruling as 
error. It is remarkable that the question here presented 
has never arisen in our courts before. The rule adopted in 
Kentucky, under laws like ours in many of their main fea- 
tures, known there as the ‘‘ occupying claimant’s law,’’ was 
to allow the successful claimant, pay for rents on the im- 
provements in cases where the occupant got pay for first cost 
of improvements, but when he recovered the value at the 
time of the trial, the successful claimant only recovered 
rents on the land without reference to improvements. (4 
Litt., 370; 3 Marsh, 177; 1 Man., 163; 2 J. J. Marsh, 
522. 

We believe it would be more equitable to follow the courts 
of Kentucky on this question, but the uniform and long- 
established rule with us, has been to allow the successful 
claimant pay for rents on the property as it is found at the 
time the suit commenced or during the litigation. 

This is the uniform construction placed on our statute from 
1840 up to the present time, allowing the occupant to pay 
for the value of improvements at the time of trial, or the 
anelioration in the value of the land with the improvements 
over its value in a wild state. 

There would be nothing inequitable in courts and juries, 
in estimating rents and profits and value of improvements, 
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to take into consideration the fact that the occupant has 
lost his interest on the money expended in making improve- 
ments, and we believe it would be in accordance with cor- 
rect rules of equity for the Legislature to require this to be 
done. We do not, however, lay it down as a rule, pre- 
ferring that the Legislature shall engraft new rules that 
may be adapted to our law. 

The court erred in refusing the charges asked by plaintiff, 
and in submitting the special issue with reference to rents, 
for which the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Emre C. Janson v. M. JAcops ET AL. 


1. BILL OF REVIEW—PROBATE MATTERS.—The bill of review provided 
in the probate aet of 1870 (Paschal’s Dig., art. 5791) is not governed 
by the rules of chancery practice. in bills of review; it applies as 
well to error growing out of fraud or mistake only evident from 
facts shown in the bill, as to error in law manifest in the record. 

2. SAME—PRACTICE.—Such bill of review is sufficient if it states the 
substance of the proceeding sought to be revised, and the facts relied 
on for relief from the action of the court complained of. 

3. SAME.—If an order of the court in probate matters casts a cloud on 
the right of an heir or devisee, creating an obstacle in asserting such 
right, (as in a compromise by an administrator of a judgment ob- 
tained by him in behalf of the estate and by him compromised, which 
judgment was compromised by mistake or fraud,) such order by bill 
of review may be annulled, and the party in interest allowed to use 
the name of the administrator in proceedings asserting his rights; 
the administrator and the defendants in the judgment being neces- 
sary parties. 

4. SAME.—The decree would, however, only extend to the revision of the 
act of the court in administering the estate; the judgment affected 
by the compromise could not be litigated in such proceeding. 

5. PRACTICE.—It was proper, on sufficient allegations and proof, to 
annul a decree approving a compromise of a judgment and allowing 

the devisee to use the name of the administrator in asserting his 

rights under an administrator touching property devised to her. 
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Appeal from Galveston. Tried below before the Hon. 
A. P. McCormick. 

Emilie C. Janson brought suit in the District Court of 
Galveston county against Jacobs and Meyer, who reside in 
Harris county, and Peter Bock, administrator of Joseph 
D. Funck, deceased, late of Galveston county. 

The petition alleged that in May, 1864, the deceased had 
deposited with Jacobs and Meyer $1,833 in specie, and that 
they executed a note therefor. 

That soon thereafter the said J. D. Funck died, leaving a 
will, in which all his property was left to petitioner ; that 
October, 1865, Bock was appointed administrator of the 
estate of Funck ; that in November, 1866, Bock, as admin- 
istrator, instituted suit on said promissory note in the Dis- 
trict Court of Harris county against Jacobs and Meyer, and 
prosecuted same to judgment on 3d May, 1868, wheu he 
recovered judgment against said Jacobs and Meyer for the 
principal and interest due thereon; that about the time of 
the rendition of said judgment Bock had, by compromise 
with the said Jacobs and Meyer, agreed to take $500 in 
satisfaction of the judgment. 

That June 26, 1871, Bock, as administrator, filed his 
final exhibit and account, in which he set forth the com- 
promise, and stated that he believed said Jacobs and Meyer 
had offsets toamount of $1,499.35, which account was there- 
after, Zd December, 1871, by decree of the District Court, 
approved, and Bock ordered to be discharged on his filing 
receipts for $540, gold, less costs of administration, which 
receipts were filed; that defendants, Jacobs and Meyer, 
claim said approval as a decree validating the compromise, 
and that thereby plaintiff is estopped from collecting the 
balance of the judgment ; that said agreement to compromise 
was made without authority, and in fraud of the rights of 
petitioner; that Jacobs and Meyer did not have said or any 
other offset against said note or judgment; that the decree 
was improvidently entered and without investigation, and 
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as against the plaintiff is unjust and oppressive, and was a 
cloud on her rights. Relief was asked that the decree ap- 
proving said final account be annulled and set aside in so 
far as it recognizes the said compromise; that the com- 
promise be set aside, and that plaintiff be allowed to pro- 
ceed in the name of defendant Bock, as administrator as 
aforesaid, to proceed to collect the balance due on the said 
judgment, &e. 

3y amendment plaintiff further alleged that said com- 
promise was procured by the false and fraudulent represent- 
ations of Jacobs and Meyer that they had offsets as before 
alleged; that at the time of said compromise plaintiff did not 
know that said representations were false, and that neither 
she nor her attorney knew or could have known of such false- 
hood, until long after the rendition of the decree of approval 
of Bock’s account; she limits her allegation of ownership 
to that of the said note alone, which by the will was given 
her. 

Demurrer to the petition was sustained, and plaintiff ap- 
pealed. 


Garnett & Garnett, for appellant. 
M. C. McEImore, for appellee. 


GouLp, AssoctaTe Justice.—Section 428 of an ‘‘Act pre- 
scribing the mode of proceeding in District Courts in matters 
of probate’’ provides that ‘‘any person interested may, bya 
bill of review filed in the court in which the proceedings 
were had, have any decision, order, or judgment rendered 
under this act revised and corrected, on showing error there- 
in.’ (Paschal’s Dig., arts. 5791, 5792.) 

It is not our opinion that a petition formed under this 
article must conform to the requisites of a bill of review in 
a court of chancery, nor do we think that the error to be 
shown in such a petition must necessarily be error of law 
apparent on the face of the proceedings. If the petition sets 
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forth with reasonable certainty the proceedings sought to be 
revised, and shows that there was error therein, whether 
it be error of law, or error growing out of fraud or mistake, 
and only apparent in the light of facts not then made known 
to the court, it contains enough to enable a party interested 
to maintain the application. This view of the statute is 
borne out by a reference to former statutes on the same sub- 
ject. Under the probate law of 1848, any party interested 
might have the settlement of any account of the adminis- 
trator revised ‘‘by making proof that there was any error 
or fraud in such account or settlement.’’ (Paschal’s Dig., 
art. 1382.) So of guardians’ accounts, ‘‘upon proof that 
there was any fraud or mistake in such settlement.’’ (Pas- 
chal’s Dig., art. 3922.) If the remedy reaches no further 
than errors of law apparent on the face of the proceedings, 
 alarge class of cases, heretofore provided for under the arti- 
cles cited, and coming fully under the evil believed to be 
aimed at, are now omitted. Under the act of 1848 a set- 
tlement in the County Court was thus revised in the Dis- 
trict Court, and it was required of the applicant to file a 
transcript of the papers relating to such settlement. Under 
the present statute, as the proceedings to be revised are in 
the same court, the same particularity would not be neces- 
sary, and has not been exacted. Whilst it would seem 
proper that the petition should set out the order to be re- 
vised, yet if the substance of the order or proceeding is dis- 
tinctly stated, it will be sufficient, unless specially objected 
_ to. 

In this case the petition, as amended, set out the appli- 
cation of the administrator for authority to consummate a 
compromise with defendants, Jacobs and Meyer, which ap- 
plication was embraced in his final account, and that the 
court, by decree made December 2, 1871, approved said 
final account, and discharged said administrator upon his 
filing the receipt of plaintiff’s attorney for the sum obtained 
under the compromise. Facts are also alleged which, if 
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true, show that the compromise should not have been made 
or authorized. Enough was stated, under our views of the 
statute, to entitle the petitioner to have a revision of the 
order authorizing the compromise and discharging the ad- 
ministrator. Whether it was or was not necessary that 
this order should be set aside before the petitioner could 
take steps to enforce the judgment, its existence was calcu- 
lated to operate as a cloud on her rights, and might, per- 
haps, be used to obstruct her in their assertion, and we 
think her interest in it, as stated, was sufficient to enable 
her to maintain her petition. 

To this suit we think that Jacobs and Meyer were proper 
parties. It is stated in the petition that the defendants 
claimed that, by the action had in the Probate Court, peti- 
tioner was estopped from collecting the balance due on said 
judgment. But even if they were not necessary parties, 
this would not justify the action of the court in sustaining 
general exceptions to the petition, which should, at all 
events, have been held sufficient as against the adminis- 
trator. 

The petition, however, prays for other relief, to wit, 
that the compromise be annulled, and that plaintiff, in the 
name of the administrator, be allowed to collect the balance 
of the judgment. If, on hearing the evidence, the court 
should see fit to set aside its orders approving the admin- 
istrator’s final account and the compromise, and discharging 
the administrator, it might properly authorize the plaintiff 
to proceed in the name of the administrator to enforce what- 
ever rights she may have under the judgment obtained by 
the administrator. But it is not our opinion that the court 
could in this proceeding adjudicate those rights as between 
plaintiff and defendants, Jacobs and Meyer. The suit to 
collect the debt claimed to be due by Jacobs and Meyer was 
brought in the District Court of Harris county, where those 
defendants reside; the judgment was obtained in that court ; 
aud we think that the attempt of the plaintiff to transfer 
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the final adjudication of the validity of the offsets claimed 
by defendants from that court to another, cannot be main- 
tained. To this extent the exceptions to the petition were 
properly sustained. 

The right of plaintiff to have the orders of the court in 
the settlement of the administrator’s final account set aside 
is not dependent on the previous return by her to the ad- 
ministrator of the amount received under that settlement. 
Whether it would be necessary to tender such return ina 
proceeding in which the compromise could be set aside, it 
is not material to inquire. 

Because the court erred in sustaining the exceptions to 
the petition as herein set forth, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 





Wiu1aM Pitner v. Tue Strate. 


HABEAS Corpus.—On habeas corpus the accused cannot iaterpose the 
plea of autrefois acquit. He can only have its benefit by special 
plea entered in the court in which the indictment is pending. 


AppgEAL from Houston. Tried below before the Hon. R. S. 
Walker. 


W. A. Stewart, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, Cuter J ustice.—This is an appeal from the judg- 
ment of the District Court in the case of habeas corpus, 
wherein it was determined by the court that this was not 
the proper remedy to try the issue of autrefois acquit. In 
this the court did not err. The appropriate remedy, if the 
appellant is entitled to any, is by a special plea entered 
in the court in which the indictment is pending, under 
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which the appellant is imprisoned. (Paschal’s Dig., art. 
2951.) The indictment for assault with intent to murder 
is still standing in full force against him in a court of com- 
petent jurisdiction, and in such case the court is not allowed 
by the statute to discharge the defendent upon a habeas 
corpus, but upon a hearing thereof, to admit him to bail, 
which was done in this case. (Paschal’s Dig., art. 2627.) 
That habeas corpus is not the proper remedy in such a 
case has been decided substantially by this court in accord- 
ance, it is believed, with well-established authority. (Perry 
v. The State, 41 Tex., 488; Wright v. The State, 7 Ind., 
(Porter,) R., 324; Hurd on Habeas Corpus, p. 335-344; 
Commonwealth v. Norton et al., 8 Serg. & Rawle, 71.) 
The judgment must therefore be affirmed. 


AFFIRMED. 





M. C. Contey, Ex’r, v. Cotumsus Tap Raruway Company. 


1. DEMURRER.—A demurrer to a petition can only be sustained because 
of some defect appearing therein, and not because of any matter set 
out in the demurrer. 

2. RAILROAD CHARTERS are generally treated as private acts of the 
Legislature, of which courts do not take judicial kuowledge. 

3. PRACTICE.—After a demurrer to a petition has been sustained, it is 
not error to exclude testimony offered by plaintiff to supply the 
defects in the petition. 

4. ESTOPPEL.—A railroad company receiving property under a contract 
made by its agent is thereby estopped from denying the authority 
of such agent, and would be bound to pay therefor. 


AppgaL from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

M. C. Conley, executor of Reuben Bonds, deceased, May 
1, 1872, sued the Columbus Tap Railway Company upon an 
obligation as follows: 


‘$400. On or before the 1st day of September next I 
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promise to pay to the order of Reuben Bonds four hundred 
dollars, balance on his ferry-boat at his crossing, ropes, &ec., 
which boat, ropes, &c., he warrants sound and in good 
order, and is to deliver said boat, ropes, &c., in like good 
order to the Columbus Tap Railway Company at his said 
crossing on the Colorado river when the said company shall 
complete the said road to the river opposite to Columbus, 
or sooner, if required by them, and when so delivered he is 
released. We obligate to receive the boat, ropes, &c., within 
four months. 
‘* CotumBus, March 20, 1861. E. P. Warrrrerp, 
Pres. C. T. R. W. Co.”’ 


It was alleged that Bonds complied with his part of the 
contract and delivered said boat, ropes, &c., to said com- 
pany before the maturity of said obligation. 

The defendant demurred, and for special cause alleged 
that the contract sued on was in direct violation of the 
charter of said company, which prohibited any contract in- 
volving a value of more than $250, without special authority 
from the board of directors, ‘‘and that no such authority 
was ever given.”’ 

The demurrer was sustained and the cause was dismissed. 

By bill of exceptions it appears that plaintiff on the trial 
offered to prove by the said Whitfield that he had authority 
to make the contract, and that the said company received 
the said boat, ropes, &c., under the contract, and that the 
court excluded the testimony. 

Plaintiff appealed. 


F’. Bernard, for appellant. 
No brief for appellee filed. 


IreLaNnpD, AssocraTe JusticE.—There is no appearance in 
this court for appellee, and we are not informed upon what 
ground the demurrer to the petition was sustained. 

There was nothing, so far as we can ascertain from the 
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record before us, by which the court could determine that 
the Columbus Tap Railway Company, through its agent, 
could not make a contract or incur liabilities beyond $250 
without express authority. 

A demurrer to a petition could only be sustained because 
of some defect appearing in the petition, and not because of 
any matter set out in the demurrer. 

There is a cause of action set out, and the matters alleged 
in the special exceptions were matters that could only be 
made available by proof. 

Railway charters are generally treated as private acts, of 
which courts do not take judicial notice, and if the charter 
in question was an exception to the general rule, it should 
have been shown, The court erred in sustaining the de- 
murrer to plaintiff’s petition. 

After the demurrer was sustained there was nothing be- 
fore the court to admit testimony upon, and it will suffice 
to remark in regard to the bill of exceptions that there was 
no error in sustaining objections to testimony after the case 
was dismissed. But the reason given for sustaining the ob- 
jections, as we learn from the record, was, that it was oral. 
If there had been any pleadings to admit the testimony, the 
reasons assigned would not have been tenable. There was 
no evidence before the court, so far as we learn, of the ex- 
istence of any higher grade of testimony than that offered. 

It is alleged that the Columbus Tap Railway Company 
got appellant’s boat and tackle under the contract made 
with Whitfield, and we do not believe that our laws are 
impotent, and that there is no relief. 

When the case goes back, as it must, the appellant will 
have an opportunity of amending his pleadings, and he 
may show, if he can, that the Columbus Tap Railway Com- 
pany ratified the contract, or that Whitfield had authority 
before he made it. If the company received the property 
under the contract, and used it, it would be very strong 
proof of a ratification. 
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A principal must adopt or reject the act of its agent as 
an entirety. (Hilliard on Contracts, pp. 616, 617, 618.) 
So in regard to the sale of the property of a railway corpo- 
ration. (Walmouth v. Farmers, 16 Wis., 629.) 

If the company received the property acquired through 
the contract made by Whitfield, it would be estopped from 
denying their liability therefor. (Herman on Estoppel, 
p. 511; 34N. Y.,30.) 

The plaintiff, under proper pleadings, might recover on 
a quantum merutt. 

For the errors indicated, the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED, 








JouHN Keer v. Tue Srate. 


—. 1, STATEMENT OF FACTS.—A statement of facts agreed to and signed by 


the attorneys of both the parties, and presented to the judge during 
G- * the term, but not indorsed approved, but after the adjournment cer- 
J tified by the judge to be genuine, will not be considered on appeal. 


2. PRACTICE.—The practice of oral examination of witnesses whose 
affidavits have been presented in support of motions for new trial, 
criticized and disapproved. 

Z 3. PRACTICE ON APPEAL.—In the absence of a statement of facts, the 

=a sufficiency of a motion for new trial will not be determined, nor 
will the charge of the court be revised, if such charge in any case 
could be correct. 

4, THEFT—INTENT.—A charge to the jury requiring that ‘‘the proof 
should show that the defendant did take the animal, (alleged to 
have been stolen,) thereby depriving the owner of its value,”’ suffi- 

ciently instructs the jury that the taking must have been ‘ with in- 
tent to deprive the owner of its value.”’ 


Tried below before the Hon. T. C. 








Apprat from Victoria. 
Barden. 












Lackay & Stayton, for appellant. 





George Clark, Attorney General, for the State. 
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GouLp, AssoctaTE Justice. —The statement of facts in this 
case is not approved by the presiding judge, and cannot be 
regarded as properly a part of the record. After the signa- 
tures of counsel to what purports to be the statement of facts, 
(which appears to have been filed December 2, 1875,) fol- 
lows this certificate, signed officially by the district judge: 


** Jan’y 23, 1876. 

‘‘The above ‘statement of facts’ was handed to me in 
open court after the trial of John Keef, and was not at the 
time signed by me, owing to my distinctly understanding 
the attorney for defendant, Mr. Furguson, to say that he 
did not wish it signed by me. I certify, however, that the 
above signatures of district attorney and defendant’s counsel 
are genuine, and that they had signed the statement when 
presented to me.”’ 


This certificate does not appear to be designed as an ap- 
proval of the statement of facts, but rather as an explana- 
tion of why it was not approved. To hold that such a cer- 
tificate given after the close of the term sufficiently authen- 
ticates the statement of facts, would, in our opinion, be 
substantially to dispense with the requirements of the 
statute. 

It is to be regreted that this conclusion places it out of 
our power to revise this case on the facts in evidence, espe- 
cially as an inspection of the purported statement of facts 
induces the opinion that the conviction was probably had on 
insufficient evidence, and that the application for new trial, 
supported as it was by the affidavits of these parties, should 
not have been overruled. 

The record contains what appears to be a copy of a paper 
drawn up and signed by the presiding judge and filed on 
the day that the motion for new trial was acted on, reciting 
that after argument of the motion, he directed one of the 
parties whose affidavit in support of the motion was filed to 
be brought into court, and, with the express consent of coun- 
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sel for defendant, examined him under oath touching the 
matters stated in his affidavit. After setting forth the 
substance of this examination the judge concludes that the 
affidavit of the witness relates to a different transaction 
than that for which defendant had been tried, and gives 
this as his reason for overruling the motion for new trial. 
We do not regard this paper as properly in the record. It 
does not purport to have been submitted to counsel nor to 
be a bill of exceptions. Whilst it would be competent for 
the court to have inserted in the minutes whatever might 
be proper to constitute a fair record of what actually trans- 
pired in court necessary and proper to explain its action, 
we regard the filing of such a paper as this as irregular and 
unauthorized. The proceeding itself of examining witnesses 
orally on hearing a motion for new trial does not commend 
itself as a desirable practice, even when consented to. But 
as the record properly contains no evidence of this procedure 
it need not be further adverted to. 

Discarding this paper, we find ourselves unable, because 
of the absence of a statement of facts, to revise the action of 
the court on the motion for new trial. (Augustine v, The 
State, 20 Tex., 451; Land v. Miller, 7 Tex., 463.) 

For the same reason the charge of the court will not be 
revised, unless it be manifestly erroneous under any state 
of the evidence. (Koontz v. The State, 41 Tex., 570.) It 
is contended that the following charge given was of that 
class: ‘‘If from the evidence you are satisfied beyond a 
reasonable doubt that the defendant fraudulently took the 
animal in question from its accustomed range, without the 
consent of the owner, with the intent to appropriate it to 
his own use, or that he did appropriate it, thereby depriving 
the owner of its value, find him guilty and assess the proper 
punishment. If not so satisfied, acquit.”’ 

The omission to follow the language of the statute in re- 
gard to the ‘‘intent to deprive the owner of the value ”’ 
seems fully supplied by requiring that the proof should 
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show that defendant did take the animal, thereby depriv- 
ing the owner of its value. Moreover the court had before 
defined theft in the language of the statute. We do not 
regard the charge as conveying any other than a correct 
description of theft. 

Because we find in the record no such error as justifies 
the reversal of the case the judgment must be affirmed, and 
it is so ordered. 

AFFIRMED. 





Fayette County v. N. W. Farsrn’s Ex’r. 


1. IMPLIED CONTRACT.—Where a party rendered services for which he 
was to be compensated from the proceeds of the sale of the property 
on which his labor was expended, for the purpose of enabling the 
employer to sell it to the best advantage, and after the service was 
rendered the employer withdrew the property from sale: Held, That 
reasonable compensation could be recovered. ; 

2. ScHooL LANDS.—Where school lands were ordered to be sold under 
an act of the Legislature, (act of November 1, 1866,) and preparatory 
to sale a surveyor Was employed to subdivide the lands ‘and make 
maps, sketches, &c., to be paid for out of the interest of the proceeds 
of the sale, and the constitutional convention, June 30, 1868, indefi- 
nitely postponed the sale of the lands, the surveyor is entitled to 
recover for his services performed, although the lands were not sold. 


Appgal from Fayette. Tried below before the Hon. I. B. 
McFarland. 


Teichmuller & Dunn, for appellant. 
L. W. Moore and J. C. Brown, for appellee. 


Moors, Associate Justice.—The police court of Fayette 
county, having been authorized by a vote of the people to 
sell the school lands of said county, as provided by the act 
of November, 1866, entitled ‘‘An act to authorize the police 
court to sell the public school lands belonging to their re- 
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spective counties,’ in February, 1867, contracted with N, 
W. Faisin to have said lands surveyed into suitable tracts 
of not less than ten nor more than one hundred and sixty 
acres; to define and mark the lines of said tracts, and to 
make maps of the same, for the purpose of selling them, as 
authorized by said law. At the April Term, 1868, Faisin 
presented to said police court an account for the amount 
which he claimed to be due him on said contract, and the 
court allowed the account and ordered it to be paid, with 
ten per cent. interest thereon, from the first money arising 
from the payment of interest on the sale of said school 
lands. 

But the convention having, by an ordinance, indefinitely 
suspended the further sale of public school lands of the sev- 
eral counties of the State, said police court, at its July Term, 
1868, ordered that ‘‘ all proceedings in reference to the sale 
of the lands aforesaid be indefinitely suspended.’’ And as 
none of said land had been previously sold, and no sales 
have been subsequently authorized, there was and is not 
such a fund as that out of which Faisin’s account was ordered 
to be paid. His executors, therefore, on the 29th of March, 
1872, again presented said account to said court, and asked 
that an order be made for its payment. This the court re- 
fused to do, upon the ground that by the law under which 
Faison was employed to survey said lands, it was enacted 
that the expenses of surveying, mapping, and selling them 
should be paid out of the interest arising from their sale. 

On the trial of the case in the court below, it was admit- 
ted by appellant that the services, as alleged in the petition 
and shown by the orders of said court, were rendered by 
Faisin, and that said aork and services so performed by 
him were worth the sum demanded for them. Upon this 
admission, and the other evidence in the case, a judgment 
was properly rendered in favor of his executors for the 
amount for which they sued. 

The purpose of the Legislature, in directing that the ex- 
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penses of surveying, mapping, and selling the public school 
lands of the several counties of the State should be paid from 
the interest arising from the sale of the lands, was doubtless 
to preserve intact the principal fund arising from such sales, 
and to guard against any part of it being squandered by the 
County Courts. It could hardly be supposed that the Leg- 
islature intended to prohibit the County Courts from paying 
the expenses incident to the sale of these lands, for which it 
might contract in any other way than out of the interest 
arising from such sales. And if we concede that it can 
fairly be inferred from the nature of the employment, and 
Faisin accepting the order of the County Court allowing. 
the account and directing its payment out of the first money 
arising from the payment of interest on the sale of said lands, 
that it was understood and agreed when the contract was 
made that it was to be so paid, yet we think it quite clear 
that when the sale of the lands was indefinitely postponed, 
and no such fund as that from which payment was to be 
made could accrue, appellant became directly liable for its 
payment. It would be most unreasonable and inequitable 
to hold, that when a party has rendered services for which he 
is to be compensated from the proceeds of the sale of prop- 
erty in and about which his labor has been expended, for the 
purpose of enabling the other party to sell it to the best ad- 
vantage, that he can make no claim for compensation for 
such services if the party at whose instance they are per- 
formed should afterwards decline to sell the property and 
appropriate it to other purposes. 
The judgment is affirmed. 





AFFIRMED. 





TRINIDAD GuTreRREZ V. THE STATE. 


1, RAPE—INDICTMENT.—An indictment charging that defendant, ** with 
force and arms, in and upon J. A., a female of the age of ten years, 
then and there violently and feloniously did make an assault, and 
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her, the said J. A., then and there violently, against her will, and 
without the consent of her, the said J. A., did ravish and carnally 
know :” Held, Sufficient on a motion in arrest of judgment. 
2. PRACTICE ON APPEAL.—See this case for many questions not con- 
sidered because not presented by bill of exceptions. 
AppeaL from Cameron. Tried below before the Hon. 
Edward Daughterty. 


Powers & Maxan, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—It was not error to overrule 
appellant’s motion to arrest the judgment. 

The grounds of the motion are that the indictment is 
vague and uncertain, and does not allege that the defendant 
had carnal knowledge of the injured female by force. The 
indictment charges that the defendant, ‘‘ with force and arms, 
in and upon Julia Aquilar, a female of the age of ten years, 
then and there violently and feloniously did make an as- 
sault, and her, the said Julia Aquilar, then and there vio- 
lently, against her will, and without the consent of ‘her, the 
said Julia Aquilar, did ravish and carnally know.’’ 

Appellant insists that the indictment is defective, because 
it fails to charge that the offense was committed by either 
force, threats, or fraud, but uses the term ‘‘ violently ’’ in 
charging the crime, which he contends is not necessarily 
force, in the meaning of article 2184 of Paschal’s Digest. 

This article uses the term ‘‘ force, threats, or fraud”’ in 
defining rape. The next article (2185) provides that the 
definition of force as applicable to assault and battery ap- 
plies also to the crime of rape. The detinition of force as 
applicable to assault and battery is the use of any unlawful 
violence upon the person of another with intent to injure, 
&c. (Article 2137.) An indictment charging that the as- 
sault was committed violently and feloniously was held to be 
sufficient under a statute in Massachusetts in which the word 
force was used in defining the offense of rape. (2 Bishop 
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on Criminal Procedure, 658, and authorities referred to.) 
The reverse seems to have been decided in Maine. 

We think the indictment is sufficient under the Criminal 
Code of Texas without the aid of other authorities. 

The alleged error of the court in compelling the defendant 
to accept or challenge a juror peremptorily, or for cause, is not 
shown by bill of exceptions or otherwise than in the motion 
for a new trial, and for that reason the ruling of the court 
is not a subject for revision. No error, however, is perceived 
in the ruling complained of, taking the statement as found 
in the motion to be true. Nor can it be determined whether 
there was error or not in the verdict of the jury without a 
statement of the facts in evidence. It is presumed to be 
correct in the absence of a statement of the facts. For the 
same reason the objection to the charge of the court and the 
refusal to give the charges asked by the defendant, and the 
objection to the competency of the injured party to testify as 
a witness,on the grounds stated in the motion for a new 
trial, cannot be revised. The objection to the competency 
of the witness should have been shown by bill of exceptions, 
stating the facts, to enable this court to examine and review 
the ruling. 

As the case is presented we find no error in the judgment, 
and it is therefore attirmed., 

AFFIRMED. 





P. H. anp Mary A. Barnutit v. A. W. Krrx, Apm’r. 


1. PARENT AND CHILD--SUPPORT OF CHILD BY PARENT.—Where the 
mother and step-father of a widowed daughter took her to their 
house and kept her asa member of their family, giving her all neces- 
sary care and attention, the law will not imply a promise that her 
services were to be paid for without proof of a contract, or of such 
facts as would warrant the inference that the relation between the 
parties was that of debtor and creditor, and not that of parent and 
child, and was so understood by the parties at the time. 
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2. EVIDENCE OF PARTIES.—Parties suing an administrator for services 
rendered and supplies furnished the deceased, are not competent to 
prove such labor or supplies or their value. 


Appeal from Washington. Tried below before the Hon. 
I. B. McFarland. 

P. H. and Mary A. Barnhill sued A. W. Kirk, adminis- 
trator of Mrs. 8. C. Kirk, upon an account duly authenti- 
cated, presented to, and rejected by the administrator. The 
account was as follows: 

‘‘Bxhibit A.’’—Estate of Mrs. Kirk, Deceased. 
1871. To P. F. and Mary A. Barnhill, Dr. 
July 2. To board from July 2, 1871, to Decem- 
ber 12, 1872, 17} months, at $15 per 
month...... AGIAN IIGA 100. FIO A $260 00 
July 3. To nursing and attention to child till 
August 3, 1871, $2.00 per day and 
SEM le) CRG ed RE Ee ee 60 00 
To nursing and attention day and night, 
December 15, 1871, to February 17, 
1872, at $3 per day and night, (60 


Gays) e874. AI). RAIA. A 180 00 

To coffin and burial expenses for child of 
1872. Mirai ‘Parretto. [020 i. 25 00 
Aug. 1. Tocash paid Bloombargh account......... 10 00 
Dec. Cash paid Lockett. ................ccececeeeeee 4 50 
4 Cash paid for medicine..................ceees 16 00 


1871. 
Oct. 25. To feed for horse from October 25, to De- 
cember 12, 1872, 134 months, at $10... 135 00 


June 23. To 2 days’ use of lack and self, at $3...... 6 00 
Aug. 13. To use of hack and self for two days, at 

BOE MIT. Scene cvevskbectdccssccsgeccececs 6 00 
Oct. 25. To 10 days’ use of hack.. ................0... 30 00 


Cash paid for provisions and medicines... 


$743 
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The account was for board, nursing during sickness, and 
other like services rendered to defendant’s intestate and her 
children during her lifetime by the plaintiffs, the proof show- 
ing that the decedent was the widowed daughter of the plain- 
tiff, Mary A. Barnhill. 

On the trial the court instructed the jury “‘ that if Mrs. 
Parrott, at the time the account was made, was a member 
of plaintiffs’ family, no promise on her part to pay them 
could be implied, and to enable them to recover they must 
prove a positive promise or agreement to that effect.’’ 

Verdict and judgment for the defendant, and plaintiffs 
appealed. 


Giddings & Morris, for appellants. 

The court erred in instructing the jury that plaintiffs 
must prove a positive promise to pay. 

In Hart v. Hart’s Adm’r, 41 Mo., 441, it was held ‘‘ that 
the jury, from all the circumstances, might infer a promise 
to pay.”’ 

‘There must be proof either of an express contract to pay, 
or that both parties expected the services to be paid for, 
which may be established by a fair preponderance of proof, 
and it is not necessary that the proof should be conclusive.’’ 
(Culman v. Town, 34 Vt., 1; 5 Shaw, 429.) 

A father is under no obligation to support his widowed 
daughter or her infant. Whether, if he does so, the ex- 
pense of their maintenance is to be regarded, in a suit by 
him against her administrator, as a gratuity from him to 
the daughter, is to be collected from all the circumstances 
of the case. (Haynes, Adm’r, v. Waggoner, 25 Ind., 174.) 

And such is the undoubted doctrine of all the authorities. 
(Crickett v. Prickett, 10 N. J. Eq., (5 C. E. Gr.,) 478; 
Adams v. Adams, Adm’r, 23 Ind., 50; Kimbraw v. Kim- 
braw, 35 Ala., 628; 29 Penn. St. R., 369; House v. House, 
6 Ind., 60; Smith v. Myers, 19 Miss., (4 Bennet,) 433 ; Mil- 
ler v. Miller , 16 Ill., 296; Fisher v. Fisher, 5 Wis., 472.) 
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Such is the law where the one party stands in loco pa- 
rentis to the other. 

But we contend that there was no such relation between 
the parties. 

The fact that Mrs. Parrott was the step-daughter of Mr. 
Barnhill did not bind him to support her. (Wright v. Don- 
nell, 34 Tex., 291.) Nor is a father bound to support his 
widowed daughter. (Hayne’s Adm’r, v. Waggoner, 25 
Ind., 174.) 


Sayles & Bassett, for appellee, cited the following author- 
ities: Cartwright v. Cartwright, 18 Tex., 629; Yates ». 
Houston, 3 Tex., 433; Hatchett v. Conner, 30 Tex., 110; 
Owen v. Tankersley, 12 Tex., 413; Moffatt v. Sydnor, 13 
Tex., 628 ; Gay v. Rogers, 18 Vt., 344; Holliman v. Rogers, 
’ 6 Tex., 97; Stachely v. Peirce, 28 Tex., 328; Dye v. Kerr, 
15 Barb., 445; Fisher v. Fisher, 5 Wis., 472 ; Mountain v. 
Fisher, 22 Wis., 93; Duffey v. Duffey, 44 Penn. St., 402 ; 
Bash v. Bash, 9 Penn. St., 260; Lynn v. Lynn, 29 Penn. 
St., 369; Detrance v. Austin, 9 Penn. St., 309; Lanta »v. 
Frey, 14 Penn. St., 201; Fitch v. Peckham, 16 Vt., 150; 
Andrus v. Foster, 17 Vt., 556; Patterson v. Patterson, 13 
Johns., 379 ; Schrimpf v. Settegast, 36 Tex., 296. 


Reeves, Assocrate Justice.—This suit was brought by the 
appellants to establish a claim against the estate of 8. C. 
Kirk, deceased, for the sum of $743.50, for board and ser- 
vices rendered the deceased in her lifetime. The account 
attached to the petition shows the character and kind of the 
services so rendered. It does not appear on what ground 
the administrator rejected the claim. He avers in his an- 
swer to the petition that his intestate furnished and contrib- 
uted to the plaintiffs, (appellants,) during the period of her 
residence with them, her services, means, and provisions, 
more than sufficient to compensate them for any outlay on 
her behalf, and that in consideration of such contributions 
they promised to make no charge against her, but to regard 
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her as one of the family ; and further, that his intestate was 
the daughter of the plaintiff, Mrs. Mary A. Barnhill, and, 
as such, was a member of the family. 

On the trial the appellants’ counsel introduced one of the 
appellants to prove the account sued on, to which appellee’s 
counsel objected, on the ground that they proposed to prove 
transactions that accrued between them and the deceased in 
her lifetime. They further proposed to prove by one of the 
appellants that they had paid for the medicines as prescribed 
by the physician who attended the deceased in her sickness, 
as charged in their account. This evidence was also ob- 
jected to by appellee, and the court sustained both objections 
and refused to allow the plaintiff to testify. In this there 
was no error. The statute provides that neither party shal! 
be allowed to testify against the other as to any transaction 
with or statement by the testator, intestate, or ward, unless 
called to testify thereto by the opposite party or required 
to testify thereto by the court. (Paschal’s Dig., art. 6827.) 

It appears from thte evidence that Mrs. Kirk, formerly 
Mrs. Parrott, was the daughter of Mrs. Barnhill and step- 
daughter of P. H. Barnhill, the plaintiffs in this suit. One 
of the witnesses stated that she came to live with the plain- 
tiffs in June, 1871, and left them on her second marriage, 
in December, 1872; that ‘she had two children when she 
came to plaintiffs’ house—one of the children died at plain- 
tiffs’, the other died in Burleson county. The witnesses 
speak of the house of the plaintiffs as being the home of 
Mrs. Kirk, and that she was treated as a member of their 
family. The circumstances under which she first went to 
live with the plaintiffs, or, after having left, returned the 
second time, were not clearly shown in evidence. 

The tendency of the evidence was to show that she came 
to the plaintiffs’ house at their instance, or at least it does 
not appear that she sought it of her own accord. P. H. 
Barnhill brought her to his and her mother’s home on both 
occasions, and bringing with her a small store of family 
38 
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supplies and her furniture, without solicitation on her part, 
so far as can be known from the evidence. 

Qn the death of her husband, leaving her a widow, with 
two children, sick and helpless, it might be expected that 
her mother would offer her a home without any expectation 
on either side of pecuniary reward for parental care and 
attention, The plaintiffs were under no legal obligation to 
render the services, but having done so, it will not be im- 
plied that such services were to be paid for by the daughter 
without proof of a contract, or proof of such facts as would 
warrant the inference that the relation between the parties 
was that of debtor and creditor, and not the relation of 
parent and child, and was so understood by the parties at 
the time. (Hayne’s Adm’r, v. Waggoner, 25 Ind., 174; 
Williams v. Hutchinson, 5 Barb., 122; Miller v. Miller, 16 
Ill., 296; Hall v. Finch, Adm’r, 29 Wis., 278.) 

The charge of the court limiting the plaintiffs to proof 
of an express contract to recover on the account was not 
strictly correct. An implied promise may be shown by 
proof of facts and circumstances which show that both par- 
ties intended that the services should be paid for. The 
instructions sought by the plaintiffs were erroneous, in ask- 
ing the court to charge that a promise to pay was implied 
by law if the plaintiffs rendered the services, without direct- 
‘ing the attention of the jury to the relation the parties sus- 
tained to each other ; and was also erroneous in placing the 
burden of proof on the defendant to show that the services 
were gratuitously bestowed, if such was the intention of the 
parties, 

In reference to the facts of the case, the error in the 
charge of the court was not material. The facts warranted 
the jury in coming to the conclusion that it was not in- 
tended by the parties that the deceased should pay for the 
services ; and the verdict being right, it ought not to be 
disturbed. 

AFFIRMED. 
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Rosert Moore v. Tue Strate. 


1. ESCAPE OF APPELLANT IN A FELONY CASE.—An escape forfeits 
the appellant’s right to have his appeal heard, though the court will 
act, if requested by the attorney general, 

2. SAME.—The escape is not a ground for dismissal until after a reason- 
able time for the recapture or surrender of appellant into custody. 

3. SaME.—Appellant escaped October, 1873: Held, February, 1876, that 
reasonable time had been allowed for capture or surrender, and no 
appearance having been entered, the case was dismissed. 


AppEAL from Fayette. Tried below before the Hon. I. B. 
McFarland. 


George Clark, Attorney General, for the State. 


Moore, Assocrate Justice.—At the July Term, 1873, of 
the District Court of Fayette county, the appellant, Robert 
Moore, was convicted of the crime of rape, and adjudged to 
be confined in the penitentiary for the period of twenty-five 
years. But having prayed for an appeal to this court, sen- 
tence on the judgment was stayed, and he was committed 
to jail, as required by law in cases of felony, where the de- 
fendant appeals, until the decision of this court could be 
rendered in said appeal. The transcript of the record was 
filed in this court September 23, 1873. On the 13th day 
of February, 1874, the case coming on to be heard by this 
court in the regular call of the docket, and no appearance 
being made for appellant, the attorney general suggested 
that appellant had escaped from the jail of said Fayette 
county, to which he had been committed as aforesaid, pend- 
ing his said appeal, on the 17th of October, 1873, as shown 
by the affidavit of the sheriff of said county accompanying 
said motion, and moved the court, on account thereof, to 
dismiss said appeal. This motion, after due consideration, 
was however overruled, 

It has been the uniform practice of this court since the 
enactment of the law requiring defendants in cases of felony 
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to be committed to jail pending their appeals, to refuse to 
consider such appeals, unless at the instance of the State, 
when the appellant has escaped from the custody to which, 
as required by law, he has been committed. The appellant 
will not be heard to question the correctness of the judg- 
ment while in flagrant violation of the authority of the 
court and when he has broken the condition upon which 
he was authorized to take an appeal. But although the 
court has always refused to permit appellants to appear by 
counsel, and have their appeals heard and decided under 
such circumstances, it has never been held that the mere 
fact of an appellant’s escape from jail forfeits the appeal. 
It suspends the right to prosecute it, but does not abrogate 
the jurisdiction of this court on it. And if the appellant 
should be recaptured, or voluntarily return and surrender 
himself to the custody to which he was committed, he might 
then ask to be heard, and the court will consider the ap- 
peal, and if the judgment is found to be erroneous it will 
be revised. 

But undoubtedly there must be some period of time after 
which the court will not suffer its docket to be incumbered 
and the business of the court to be impeded with appeals by 
parties who are contemning and defying the law in virtue of 
which they claim the right to bring their cases to this court. 
If, after a reasonable delay, of which the court must judge 
from the character and circumstances of the case, the appel- 
lant fails to surrender himself to legal custody, so that the 
court may properly proceed to the disposal of the case on 
its merits, it must regard and treat the appeal as volunta- 
rily abandoned and strike it from its docket. 

There has, we think, quite sufficient time elapsed in this 
case since appellant’s escape for the court to make a final 
disposition of it. And as a submission of the case on its 
merits is not asked by the State, and it is not shown that 
appellant has been recaptured or has voluntarily surrend- 
ered himself into custody, and no appearance has been 
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made for him in this court by counsel, his appeal, in our 
opinion, should now be dismissed. And it is accordingly 
so ordered. 

DIsMISsED. 





Tue Houston AnD Great Nortiern R. R. Co. v. A. WINTER 
AND C. A. ABERCROMBIE AND WIFE. 


1, HOMESTEAD is defined to be ‘the place of the house;”? the mansion 
house with adjoining land. 

2. SAME—RURAL HOMESTEAD.—The object of the Constitution was 
not to protect the house with two hundred acres of the most valu- 
able land, but to protect the house and the farm, tan-yard, mill, 
gin, or whatever else had been used in connection with the resi- 
dence to make a support for the family. 

3. SAME.—What is meant by ** the homestead of a family ” in the coun- 
try and its approximate locality is determinable by obvious facts, as 
a determinate object, and not by the variable intention privately 
entertained or openly declared by the husband, he and his wife 
residing on the land in their home at the time; and under the same 
circumstances, where the residence is on a large tract, most of which 
being inclosed, the locality of what part of it is not a part of the 
homestead is determinable in the same way, approximately. 

4. SAME.—The residence and farm used in support of the family, being 
upon ove part of a large tract of land, is a designation of the home- 
stead more authoritative and notorious than mere lines run through 
and marking out other lands upon the tract as the homestead. 

5. CHANGE OF HOMESTEAD.—The marking out of lines upon a large 
tract of land, so as to include lands remote from the dwelling-house 
and unused before in connection with the support of the family, is 
no less an attempt to make a new homestead than if the house had 
been moved to such new locality after a lien had been acquired 
upon that part attempted to be appropriated as homestead by such 
removal. 

6. INTENT—HOMESTEAD.—The question of intent becomes important 
in some cases, so as to determine whether a party has acquired a 
homestead at all, as in case of domicile, or whether he has aban- 
doned his homestead, or which one of two houses, when he resides 
sometimes in each, is his homestead, or which of two fields used in 
connection with his rural occupation is to be preferred when both 

cannot be held. 
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7. ACTS HELD A DESIGNATION OF HOMESTEAD.—Where a person is 
the oceupant of a large tract of land, with a mansion-house sur- 
rounded by or contiguous to his farm, which he uses in his calling 
as a means of support, most of the tract being wood land or prairie, 
or consisting of a number of tracts, some of which are not used at 
all, such facts determine substantially and approximately the locality 
of his homestead, and the locality of portions of such large tract not 
so used to be not his homestead, or part of it, irrespective of his 
intention at the time. 

8. CHANGE OF HoMESTEAD.—A change of designation of homestead 
upon such large tract of land by moving the houses, or by changing 
the boundaries of it substantially different from the locality which 
the pre-existing facts of ostensible use and enjoyment have fixed 
as a homestead, cannot be made, to the injury or destruction of rights 
of judgment lien holders, or of purchasers from the husband without 
the wife being joined, and existing before such attempted change. 


Appeal from Walker. Tried below before the Hon. J. 
R. Burnett. 

The Houston and Great Northern Railroad Company 
brought trespass to try title against A. Winter, for 320 
acres of land. 

Winter pleaded not guilty, and C. A. Abercrombie, as 
landlord, came in and answered, claiming 157 acres of the 
land sued for, as the homestead of himself and family. 

Plaintiff amended, setting out its title, and alleging 
fraud in the defendant, Abercrombie, in so designating the 
boundaries of his homestead as to deprive plaintiff of its 
right in the land sued for and vested prior to such desig- 
nation. Plaintiff also asked that a title bond of Aber- 
crombie, owned by plaintiff, for 100 acres of the land, be 
specifically enforced, and that the land so claimed by the 
defendant in his answer be protected against defendant in 
his designation of homestead boundaries. 

Mrs. Melinda Abercrombie, wife of defendant, also in- 
tervened, resisting the enforcement of the husband’s bond 
for said 100 acres, because it included part of her home- 
stead and was not executed by her. 

The material facts of the case are as follows: 
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C. A. Abercrombie was the owner in fee of 1,370 acres 
of land, composed of five adjoining tracts, to wit, the Good- 
rich survey of 480 acres, the Sam Houston survey of 200 
acres, the Palmer survey of 320 acres, the McGary survey 
of 320 acres, and 50 acres of the Shepherd survey, situate 
as shown by the following map. 
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Prior to 1860 and up to the close of the war, Abercrombie 
had in cultivation of these lands about four hundred acres, 
composed of about one-half the Goodrich tract, part of the 
McGary and Shepherd tracts, and about twenty-five or 
thirty acres on the Palmer tract. His fence was on the 
Palmer tract, about eighty yards north of the dividing line 
between that and the McGary tract. Before the war he had 
in cultivation a few acres of the Palmer tract, which is the 
one in controversy, but this has not been under fence or in 
cultivation since the close of the war. This plantation was 
and yet is occupied by appellee, his dwelling and servants’ 
houses being on the Sam Houston tract; his tan yard, gin- 
house, stables, cribs, and horse lot being on the Goodrich 
tract, as represented on diagram. 

In December, 1860, the husband mortgaged all of these 
lands, except the Palmer tract, to McGary, to secure the 
payment of a debt to him, and intended to include the 
Palmer tract, and thought it was included until shortly 
before appellant purchased at a sheriff’s sale. This mort- 
gage debt has not been paid, nor the mortgage foreclosed, 
and appellee admits that he and McGary were friendly, and 
that it has always been understood, and McGary has always 
said, that appellee should not be disturbed in the use of the 
mortgaged lands as a homestead, but should have a home- 
stead on them as long as appellee lives. 

In 1865 a judgment was rendered in the District Court of 
Walker county against appellee and others for several hun- 
dred dollars in favor of one Edwards, which was recorded 
in October, 1866, and remained unsatisfied until the Pal- 
mer tract was sold under it, in March, 1872, when appel- 
lant became the purchaser. 

In July, 1871, and while appellee was yet under the impres- 
sion that the Palmer tract was included in the McGary mort- 
gage, and with a view to secure the construction and early 
completion of a section of the Huntsville Branch Railway 
and its junction with appellant’s road at a particular point 
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on the Palmer tract of land, appellee made and delivered to 
the Huntsville Branch Railway Company his title bond for 
one hundred acres of land on appellant’s road at the point 
where the same crosses the Cold-Springs road. This was 
part of the Palmer tract. The title bond purports to be a 
bonus and inducement to secure the connection of this road 
by a specified time at the point therein designated, and is 
conditioned that the Huntsville Branch Railway Company 
‘* would construct, build, and put into successful operation, 
for transportation of freight and passengers by steam car by 
the time therein mentioned, a railroad from some point on 
and connecting with said Houstou and Great Northern 
Railroad to a point for and as a depot within three-fourths 
of a mile of the court house at Huntsville; said road to be 
located, built, and operated in all respects within the intent 
and meaning of the charter of said Huntsville Branch Rail- 
way Company ;”’ supposing the land was included in the 
McGary mortgage, the donation was made ‘‘ subject to the 
approval of the parties holding the mortgage.’’ 

This portion of the Huntsville Branch Railway was com- 
pleted within the time specified and in the manner stipu- 
lated, and its connections with appellant’s road made at the 
point designated in said title bond, so that all the conditions 
of the title bond intended to be performed by the Huntsville 
Branch Railway Company were performed by appellant as 
contractor for its construction, and by virtue of this contract 
appellant became the owner of said title bond. The Hunts- 
ville Branch Railway was constructed within the first three 
months of 1872, and after its junction was formed with ap- 
pellant’s road, and it became important to perfect title to 
the land, McGary refused to join Abercrombie in the convey- 
ance of the one hundred acres named in Abercrombie’s title 
bond, and then, for the first time, it was discovered that the 
Chance or Palmer tract was not covered by the mortgage, 
but was subject to the Edwards judgment obtained in 
1865. Appellee then tried to purchase this judgment in 
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the name of his wife, but failing in this, and learning that 
appellant was negotiating for the purchase of it, so as to 
perfect the title of the land on which it had been induced 
to create the junction of said roads and erect its depot build- 
ings, he then procured the surveyor and laid out his home- 
stead, as shown in diagram above. 

Appellant purchased the judgment and sold the Palmer 
tract under it and bought it, paying therefor about five or 
six hundred dollars, with notice of the destination of home- 
stead boundaries by Abercrombie. 

The court charged the jury as follows: 

‘‘The plaintiff sues defendant for 320 acres of land set 
out in the petition. The other defendant, Abercrombie, 
defends Winter’s possession, he being only a tenant, and 
claims that 157 acres of the land in controversy is embraced 
in nis (Abercrombie’s) homestead. The intervenor, Mrs. 
Abercrombie, joins her husband in asserting the homestead 
claim.’ * * * * ‘*The main question, upon the find- 
ing of which your verdict depends, is, was or was not the 
157 acres of the land in controversy embraced in the home- 
stead of Abercrombie and wife at the time of the sheriff’s 
sale on the execution read in evidence ?’’ 

‘‘Our State Constitution provides that ‘the homestead of 
a family, not to exceed two hundred acres of land, shall not 
be subject to forced sale for any debts thereafter contracted.’ 

“To constitute a homestead, the family must have a house 
on the place and reside on it. And where a family resides 
on the place the homestead right attaches, and the limit 
allowed to a country homestead is fixed by quantity not to 
exceed 200 acres. When a homestead is designated, it can- 
not be sold to satisfy the claims or liens of creditors except 
where the purchase-money remains unpaid. But a party 
having a homestead is not permitted under this exemption 
to fraudulently remove his former homestead and fix his 
residence on a portion of his lands upon which there is a 
lien or mortgage. Nor has he a right to change his home- 
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stead boundaries so as to include a portion of land which he 
has induced by his acts and conduct another party to pur- 
chase or incur on account of it losses or liabilities, under the 
belief that such portion would not be claimed under the ex- 
emption. He has however the right to change in good faith 
his homestead so as to include more valuable lands, provided 
that it still embraces his residence and the lands are ad- 
joining or used for purposes connected with family uses. If 
then in this case, after a careful and impartial consideration 
of the facts and circumstances in evidence, you believe that 
Abercrombie, having a homestead of 200 acres, including 
his residence, and not including any part of the land in con- 
troversy, did by his acts or conduct induce the plaintiff o 
its agent to purchase the land in controversy, or to incur 
damages or losses on account of it, believing that no exemp- 
tion would be claimed for the same, and after such induce- 
ment changed his homestead so as to include any part of 
the land in controversy, then such change was fraudulent 
and void as to the plaintiff to the extent of such part, and 
you will find for the plaintiff. But if upon such considera- 
tion of the evidence you believe that no such inducements 
were made, or if made, were recanted in the presence of 
plaintiff’s agent acting in the matter before any such dam- 
age was incurred, and further, that at the time of the sher- 
iff's sale, Abercrombie had, with a view of benefiting him- 
self, and without the intent to defraud the plaintiff, desig- 
nated his homestead by boundaries which include the 157 
acres as claimed by him, then he had the legal right to so 
designate his homestead, and you will find for the defendant 
and intervenor. 

‘The fact that Abercrombie’s lands were mortgaged to 
McGary did not prevent him (Abercrombie) from asserting 
his homestead on the mortgaged lands, because the home- 
stead right was, under the Constitution, superior to the mort- 
gage, and he had a right therefore to claim his homestead 
of 200 acres of the mortgaged lands. But he still had the 
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right to change his homestead so as to exclude a portion of 
his old fields and include more valuable timbered or other 
lands, provided he so changed it without fraud against the 
plaintiff and before the sale under which plaintiff pur- 
chased. Whether Abercrombie in changing his homestead 
boundaries did so in fraud of plaintiff is a question of fact, 
and you will determine it upon an application of the fore- 
going instructions to the evidence. 

‘*Fraud is never presumed, but must be proved, though 
it can be and is generally proved by circumstances. 

‘¢ As to the bond of Abercrombie to convey 100 acres of 
land to the Huntsville Branch Railway, it cannot be en- 
forced against the homestead, if you find that the homestead 
is satisfactorily established and includes said 100 acres. But 
if you find for the defendants and intervenor on the issues 
presented in the general charge, and believe from the evi- 
dence that, subsequently to the execution of the bond and 
the fulfilment of the conditions expressed in the bond, Aber- 
crombie, then having his homestead on other portions of his 
land, did change his homestead boundaries so as to include 
the 100 acres agreed to be conveyed in the bond, with a view 
to defraud the Huntsville Branch Railway Company or the 
plaintiff, then you will find for plaintiff on said bond, and 
that the plaintiff is entitled to have a verdict for said 100 
acres; and if you so find, state off what portion of the Pal- 
mer tract said 100 acres shall be taken least detrimental to 
the homestead as designated. If, however, you find that 
Abercrombie, in designating his homestead, did not do so 
with any intent to defraud the railway company, but with 
a view of benefiting himself, then the bond cannot be en- 
forced, and you will find on this issue for the defendants and 
intervenor. In case you find for the defendants and inter- 
venor on the whole case, and the proof shows that the 
plaintiff has trespassed upon the homestead by cutting 
timber, then find for Abercrombie and wife the reasonable 
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value of the damages proved, not to exceed the amount 
claimed by them, to wit, one hundred dollars.’’ 

The jury found a verdict for defendants and the inter- 
venor, and damages at one hundred dollars. 

Abercrombie having disclaimed to all of the tract sued 
for but the 157 acres claimed as part of the homestead, 
judgment was rendered for Abercrombie and wife for that 
part of the land sued for, the damages found, and costs. 

Motion for new trial was overruled, and plaintiff appealed. 


Baker & Botts, for appellant. 
J. M. Maxey, for appellees. 


Roserts, Cater Justice.—The question in this case is, did 
C. A. Abercrombie have the right to designate and locate by 
a survey his homestead in the manner in which he did, and 
thereby defeat the claim of the railroad company to the land 
in controversy, to the extent of one hundred and fifty-seven 
acres of land in the Palmer survey. 

The judgment in favor of Edwards against Abercrombie, 
constituting a lien upon the Palmer tract of three hundred 
and twenty acres of land, being in force at the time the law 
was passed in 1866 making judgments afterwards rendered 
a lien upon lands in the county where rendered, it thence- 
forward constituted a lien, whether it was recorded or not. 
So it has been held by this court. There was a mortgage 
on all of the balance of his land, except the Palmer tract, 
of a date prior to the judgment, but which constituted no 
obstacle to his homestead right, not having been signed by 
his wife, and having been executed after his homestead 


right was fully acquired. The levy upon and sale of the i 
Palmer land passed the title to the whole of it to the com- 


pany, unless the designation of the 157 acres of it as a . 
homestead, after the judgment was rendered and before the 
levy and sale, defeated the lien and prevented the title from 
passing by the sale under the execution and judgment. 


—— 
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The bond for title to one hundred acres in the north cor- 
ner of the Palmer survey, given by Abercrombie to the 
company, (or to the company of which the plaintiff is the 
admitted successor in interest,) was valid, so as to secure a 
title to it, unless prevented by the subsequent designation 
of the homestead, it having been alleged and proved that 
the conditions of the bond which constituted the considera- 
tion had been fully complied with. The bond was given, 
as shown on its face, to enable the company to erect a rail- 
road depot upon the 100-acre tract contracted to be con- 
veyed, 

Without undertaking to pass authoritatively upon the 
weight of the evidence, this may be assumed to be the atti- 
tude of the case, as presented by the record before us, in 
considering the main question involved, as it is previously 
stated: Abercrombie had long owned a large tract of land 
upon five surveys, (about 1,400 acres,) the whole together 
being of an irregular shape. His house and a large farm 
were mostly on two tracts, reaching but a few yards on to the 
Palmer survey. The balance of the Palmer survey was thin 
pine woodland, except a small field that had been thrown 
out in its north corner, where the depot was located. It is 
stated that much of the large farm is worn and turned out, 
and it is not distinctly shown what part of the farm, as it 
formerly existed, was still in cultivation. The depot is over 
a mile from the residence of Abercrombie. The homestead, 
as claimed and laid off, consists of a block of 157 acres of 
land, nearly in a square, in the north corner of the Palmer 
survey, including the depot, and being all in the pine woods 
except the turned-out field of thirty acres, and another small 
irregular block embracing the gin and tan yard, which is 
connected with the larger block by a strip 180 varas wide 
and one-half mile long, which small block and the strip con- 
tain 43 acres. 

It should be here observed, that the land called for in the 
bond had a fixed location, by the terms of the bond, in the 
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north corner of the Palmer survey, embraced in the said 
large block designated as part of the homestead, and also 
that the judgment could be enforced to any effect only on 
the Palmer survey, on account of a prior mortgage lien 
upon all the balance of the land to secure a large debt ; and 
further, that there were other lands that could as easily 
have been embraced in an irregular designation far more 
valuable and appropriate for farming purposes, being rich 
black land. 

The court charged the jury that ‘‘ when a homestead is 
designated it cannot be sold to satisfy the claims or liens of 
creditors, except where the purchase-money remains unpaid. 
But a party having a homestead is not permitted, under this 
exemption, to fraudulently remove his former homestead 
and fix his residence on a portion of his lands upon which 
there is a lien or mortgage; nor has he a right to change 
his homestead boundaries so as to include a portion of land 
which he has induced, by his acts and conduct, another 
party to purchase, or incur expense on account of it, or 
losses or liabilities, under the belief that such portion would 
not be claimed under the exemption. He has, however, 
the right to change, in good faith, his homestead so as to 
include more valuable lands, provided it still embraces his 
residence and the lands are adjoining or used for purposes 
connected with the family uses.’’ 

This charge, in effect, informs the jury that a homestead, 
being designated, cannot be sold, &c., and when once des- 
ignated, its boundaries cannot be changed so as to cover land 
that his acts and conduct (what acts and conduct ?) have in- 
duced other persons to purchase, and that he may change 
it so as to include more valuable lands, if done in good 
faith, and such Jands be adjoining the residence, or used for 
purposes connected with family uses. This charge » es 
upon the idea that the homestead had been fixed with 
boundaries before it was designated and run off, just be ore 
the levy and sale, whereas no such thing was alleged or 
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proved. It proceeds on the idea, also, that there could be 
no other sufficient inducement presented to others to pur- 
chase, than that arising out of the acts and conduct of Aber- 
crombie; whereas, as will be hereafter seen, his permitting 
appearances to exist, as indicating the locality of his home- 
stead on his large tract of land, was as well calculated to 
deceive and entrap others as his affirmative acts or conduct 
could be. And this idea runs through the whole charge. 
This charge relates to the purchase under the judgment, 
and it is not very clear what is meant by the ‘‘ change of 
the homestead in good faith, so as to include more valuable 
lands,”’ contained in the latter portion of the charge quoted. 
But the right to change so as to include more valuable lands 
is laid down plainly in the charge, having direct reference 
to the bond, which is in the following language: ‘If, how- 
ever, you find that Abercrombie, in designating his home- 
stead, did not do so with any intent to defraud the railway 
company, but with a view of benefiting himself, then the 
bond cannot be enforced, and you will find on this issue for 
the defendant and intervenor.’’ 

This charge of the court made Abercrombie’s right to in- 
clude the land in controversy in his homestead to depend, 
upon whether he intended thereby to defeat the company in 
the acquisition of the land under the bond, or to appropriate 
the land in good faith for his own benefit and advantage. 
The charge asked by the plaintiff and refused by the court 
was, in substance, that if Abercrombie gave a bond for title 
to land, which was at the time not included in his improve- 
ments, and sufficient was left, including his residence and 
improvements, he could not afterwards lay off and desig- 
nate his homestead so as to defeat the bond; and soifa 
judgment lien attached to the land, under similar circum- 
stances, he could not defeat the levy and sale of the land 
by such a designation of the homestead made after the date 
of the judgment and before the levy and sale. The charges 
given and refused present the subject in various lights, not al- 
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ways very distinct, but it is believed that the above summary 
statement sufficiently presents them, and shows the contrast 
between them in reference to the rule by which the jury 
should be governed in determining the validity of the home- 
stead claim, as set up by Abercrombie in defense of his 
right as against his bond, and the sale under the judgment. 

In ascertaining the exact meaning of the charge of the 
court, it must be considered that if the designation of the 
homestead was valid, it had the effect to defeat the bond 
and execution sale as to the land in controversy, and thereby 
worked an injury upon the company necessarily. It isequally 
obvious that including the 157 acres in the homestead, on 
which the depot was located, though thin pine land mostly, 
would be more valuable for some purpose, particularly for 
sale, or for use connected with the depot, than the same quan- 
tity of better land in other parts of the tract, and there- 
fore an appropriation of that land would necessarily be a 
benefit in the way of pecuniary advantage to Abercrombie. 
These two results would follow necessarily, and therefore 
he may be presumed to have intended both of them. But, 
which one of the two—the intention to defeat the company in 
the acquisition of the land to its damage, or the intention to 
benefit himself pecuniarily—was the predominant, control- 
ling intent with which he took in thisland in designating his 
homestead? Upon the answer to this question, if the jury 
understood the charge, the validity of the homestead, as 
designated, depended in finding their verdict in reference 
to the bond. A similar distinction, as to the influencing 
motive, is sometimes necessary to be drawn in determining 
whether or not a sale of property has been made to hinder, 
delay, or defraud creditors, which may be referred to in 
illustration of the specific intention which is made to control 
the issue in the charge of the court in this case. (Baldwin 
v. Peet, 22 Tex., 716, 717.) 

The leading chjections to the charge are, then, in making 
the validity of the designation of the land, in protecting it 
39 
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against the bond, dependent upon the specific intention here 
indicated ; and in making nothing short of the deceptive acts 
and conduct of Abercrombie (and they not disclosed and 
pointed out) sufficient to debar him from defeating the pur- 
chase of the land, by designating his homestead after the 
lien was acquired upon it, as applicable to the facts of this 
case. 

The Constitution exempts from forced sale ‘“‘ the home- 
stead of a family not to exceed two hundred acres of land.’’ 
(Const., 1869, sec. 15, art. 11.) 

It was first introduced in the Constitution of 1845, and 
has been reinserted in every Constitution adopted since that 
time. 

If the homestead is more than two hundred acres of land, 
then only that quantity of it is secured; and if it be that 
or less, then all of it is secured. It is not defined in any of 
the Constitutions, nor are its qualities, attributes, or shape 
expressed further than in the use of the words ‘* homestead 
of a family not to exceed two hundred acres.’’ That would 
imply, that it was thonght to be something that could be 
known without any further description. It is a definite, 
ostensible object, to the extent of being the place, which is 
made the home of the family. It has had some legislative 
interpretation. The act of 1839, in which it originated, 
described it as ‘‘fifty acres of land, or one town lot, inclnd- 
ing his or her homestead and improvements, not exceeding 
five hundred dollars in value.’’ (Hart. Dig., art. 1270.) 
So, too, the act of 1866 describes it as ‘‘two hundred acres 
of land, including his or her homestead.’’ (Paschal’s Dig., 
art. 6831.) Homestead is defined to be ‘‘ the place of the 
house,’’ “‘the mansion house, with adjoining land.’’ (Wor- 
cester’s Dic.; Bouvier’s Law Dic.) 

It has received judicial interpretation in many respects. 
‘¢ A man’s homestead must be his place of residence ; the 
place where he lives.’’ (Philio v. Smalley, 23 Tex., 502.) 
In the case of Franklin v. Coffee, Chief Justice Wheeler, in 
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describing what is not a homestead, says: ‘‘In this case 
there was no house or home upon the land. He had made 
no preparation or done no acts which would evince a fixed 
intention and purpose to select and appropriate the place as 
ahome.’’ (18 Tex., 417.) On the contrary, in the case of 
Stone v. Darnell, such acts were done as were said to indi- 
cate the intention to appropriate the place as a home, and 
although not a home literally when levied on, but being 
such at the sale, it was exempt as a homestead. (20 Tex., 
15.) The use made of the land may determine its character 
as part of a homestead or not, as well as its proximity to or 
remoteness from the residence or mansion house. (Pryor v. 
Stone, 19 Tex., 373,374; Methery v. Walker, 17 Tex., 594.) 
Such use is an object of observation, which indicates and is 
notice of appropriation for homestead purposes. 

In 1845 most persons who lived in the country were in 
possession of tracts larger than two hundred acres of land, 
and generally farms were attached to or situated near their 
residences. They were of no uniform shape or size; and 
still, then it was deemed a sufficient description of that 
which was secured to the family out of those large tracts to 
call it the ‘* homestead of a family.’’ The object of the Con- 
stitution was not to protect the house with two hundred 
acres of the most valuable land that might be on a large 
tract, but to protect the house and the farm, tan yard, mill, 
gin, or whatever hal been used in connection with the res- 
idence to make a support for the family. 

This was an object so definite and easy of ascertainment, 
even though its exact boundaries might not be defined, that 
the husband was prohibited by law from conveying it away, 
except with the consent of the wife. Every one dealing 
with the husband had to take notice of its locality on the 
land. An officer could not levy on itand make a valid sale 
of it, even to one who never saw it or heard of its being the 
homestead of the family; nor would the matter be mended 
by its having been pointed out for levy by the husband. 
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What is meant by ‘‘the homestead of the family’’ in the 
country and its approximate locality is determinable by 
obvious facts, as a determinate object, and not by the vari- 
able intention, privately entertained, or openly declared by 
the husband, he and his wife residing on the land in their 
home at the time. Under the same circumstances, where 
the residence is on a large tract of twelve or fifteen hundred 
acres, most of which being uncleared, the locality of what 
portion of it is not a part of the homestead is determinable 
in the same way approximately. 

Suppose, for instance, a man residing in his house ona 
farm of one hundred acres of land, on the northeast corner 
of his league of land, the balance all being uncultivated and 
not otherwise in use, is it not as certainly determinable, by 
the obvious appearances of fixed facts, that the two hundred 
acres in the southwest corner of the land is not the locality 
of the homestead as that the homestead is located in the 
northeast corner, where the house and farm are? 

Suppose 100 acres in the southwest corner are levied on, 
can he defeat the sale by running out an acre around his 
house, and then running off a strip thirty feet wide three 
miles to a block, including the balance of the 200 acres in 
the southwest corner of the league, and claiming the same 
as a homestead? If so, the wife can be deprived of the 
farm, or even of the garden at the door of the house, by 
another levy and sale. According to the opinion of Chief 
Justice Hemphill, he could not, in such a case, even move 
his house from one corner to the other, and claim a home- 
stead after such alevy. In the case of Stone v. Darnell, 
(20 Tex., 14,) after laying down in the strongest terms 
that if it is the homestead on the day of sale, it is exempt, 
he says: ‘‘This is the general principle. There may be 
and doubtless are exceptions ; as, for instance, where one 
removes from his former homestead, and fixes his residence 
on a portion of his lands upon which there had been a 
levy. Such proceeding would be regarded as fraudulent, 
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which might be shown by the purchaser at the sheriff’s 
sale, and would protect his title against the claim of the 
homestead thus fraudulently acquired.’’ Such a principle 
would hardly be conceded as an exception by the great 
champion of the homestead right unless it had been good 
law. In the sale of real property under execution, it is the 
judgment that gives the lien and secures the right, rather 
than the levy, which but locates it, to be perfected by sale. 
This is termed by the chief justice an exception to the 
general rule. It is respectfully submitted, that the case he 
states is rather the enforcement of a lien that underlies the 
attempted acquisition of a new homestead, rather than an 
exception. If he has plenty of other land to pay the debt, 
he may exercise the right of pointing out property to be 
sold, and thereby relieve a particular tract on which there 
was a judgment lien. There could be no fraud in that. 
But that would not be a defeat of the lien on the land by a 
relocation of the homestead. In the case which was sup- 
posed by me, of a homestead on the league of land, the 
house and farm, and the uses made of them, spoke a silent 
language, proclaiming the locality of the homestead to every 
one. It is a designation of the homestead more authorita- 
tive and notorious than lines run through old fields, prai- 
ries, or even woods by the husband. And if the lines be 
run in the way supposed, it is no less an attempt to make 
a new homestead, as to its boundaries, than if the house 
had been moved to the new locality after the lien had been 
acquired, The facts and circumstances surrounding the 
actual homestead constitute, in and of themselves, a desig- 
nation of the locality, with approximate though not def- 
initely and exactly fixed boundaries. Under this idea, 
Chief Justice Wheeler said, in the case of Mackey v. Wal- 
lace, 26 Tex., 529: ‘‘It would seem, moreover, that it is 
the right of the debtor to designate the land included in 
his homestead exemption, subject only to the qualification 
that he must include his improvements.”’ 
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Why include the improvements? Because the use of the 
improvements is the object of a residence in the country as 
a means of support, the security of which to every family it 
was the cherished object of the framers of the Constitution to 
attain, by the exemption of the homestead. They enter into 
and form part of the homestead. As to how much of the 
improvements, and how much unimproved or woodland 
may be included in the two hundred acres selected and des- 
ignated as a homestead, is not subject to any fixed rule, and 
about which there must be a liberal discretion, limited only 
by the rights of the wife in the homestead and by the rights 
of other persons acquired in the land while it is not part of 
the homestead. 

The question of intention does become important in some 
points of view, as for instance, in determining whether or 
not a person has acquired a homestead at all, as in case of 
domicile, or whether he has abandoned his homestead, or 
which one of two houses, where he sometimes resides in each, 
is his homestead, or which of the two fields that are in use 
in connection with his rural occupation or calling, is to be 
preferred when both cannot be, and the like. But when a 
person is the occupant of a large tract of land, with a man- 
sion house surrounded by or contiguous to his farm, which 
he uses in his calling as a means of support, most of the 
tract being woodland or prairie, or consisting of a number 
of tracts, some of which are not used at all, such facts de- 
termine substantially and approximately the locality of his 
homestead, and the locality of portions of the large tract 
not so used to be not his homestead or part-of it, irrespective 
of his intention at the time. If he should wish to change 
the locality of his homestead on such large tract by moving 
his residence to another portion of his tract, or by changing 
the boundaries of it substantially different from the locality 
which the pre-existing facts of ostensible use and enjoyment 
have fixed for him, he must do it before other persons have 
acquired a right by valid lien or purchase on such portion 
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of the land as had not been a part of the homestead, and in 
such manner, by such use or actual designation, as not to 
permit others to be deceived or entrapped by the obvious 
appearances of his ostensible situation on his land. His 
specific intent in making the change either to defraud 
others who have rights attached to the land or to grab from 
them the most valuable land not previously used for home- 
stead purposes for his own pecuniary advancement, and that 
alone, is therefore not the true test in determining the valid- 
ity of the claim of homestead. 

In the application of these principles to this case, the 
bond conveyed the right to the land it covered, if at the time 
it was given the said land was not a part of the homestead, 
as shown by the then existing facts of use and occupation 
pertaining to his home and premises ; and if the judgment 
lien was acquired on said tract, the Palmer survey, when 
it was no part of the homestead, the defendant could not 
change the homestead so as to cover any part of it necessary 
for the satisfaction of the judgment, if that tract was the 
only land out of which the lien could effectually be enforced 
in the satisfaction of said judgment. 

The principles here announced do not necessarily apply 
to the case of a homestead purchased by one who had none 
before, against whom valid judgments are subsisting at the 
time, where the land is clearly made a homestead contempo- 
raneously with the purchase. Nor is it in conflict with law 
giving an allowance for a homestead under our probate sys- 
tem, to the extent that special provision has been or may be 
made by statute on that subject. Both of these questions 
are not designed to be precluded from a consideration upon 
their own merits, when they may arise, by the views ex- 
pressed in this opinion incidentally. 

Whether in the case before us now the weight of evidence 
was in support of the verdict, it is unnecessary now to de- 
cide. The charge of the court, though evidently drawn 
with much care, does not, as we think, present the correct 
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rules of law as applicable to the facts of the case, and for 


that reason the judgment must be reversed and the cause 
remanded. 
REVERSED AND REMANDED. 





Paut McCoy v. Tue Strate. 


1. THEFT—CHARGE OF CoURT.—A charge of the court enumerating 
the principal circumstances in evidence relied on as proof of recent 
possession of the property stolen, and instructing the jury ** that the 
law raises from them, if unexplained, the presumption of guilt,” is 
error, for which a new trial should have been granted. 

2. RECENT POSSESSION OF STOLEN PROPERTY.—Such possession, if 
unexplained, is a fact to be taken with the other testimony, from all 
which the jury may infer guilt as a presumption of fact, not of law. 
Any interference with the right of the jury in drawing their own 
eonclusions from the testimony is error. 


Appeal from Galveston. Tried below before the Hon. A. 
P. McCormick. 


The facts are fully stated in the opinion. 
Mills & Lewis, for appellant. 
George Clark, Attorney General, for the State. 


Goutp, Assocrate Justice.—Appellant, McCoy, and one 
Don Love were jointly indicted for theft of two hogs from 
Isaac Thompson. The evidence on which appellant was 
convicted is, in substance, as follows: 

Thompson testified that two hogs, one black and one 
white, worth about $20 each, were stolen out of his pen, in 
the city of Galveston, on the night of November 16, 1874. 
He saw and fed them on the night they were taken, and 
missed them on getting up very early next morning. He 
saw where two planks had been broken off the pen, and 
corn scattered from the broken place in the pen to Don 
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Love’s stable; that he met Don Love and Tom Tidings 
next day riding together, and told them that his hogs were 
gove, und asked if they had seen them; they answered 
‘*No.’’ Has never seen his hogs since. 

V. Lewmon testifies that on the night the hogs were miss- 
ing, sometime after midnight, he was awakened by the dogs 
barking ; got up and saw Don Love and Paul McCoy on 
horseback, in the alley behind Don Love’s stable, over by 
Isaac Thompson’s pen. McCoy was on Don Love’s white 
horse and Don Love was on a black horse; that he was 
about three lots off, but the moon was shining brightly, 
and he saw them well. 

Kate Cummings lived at Judge Love’s, and on the morn- 
ing Thompson’s hogs were missing, two hogs, a black and 
a white one, were in Judge Love’s yard; that Don asked 
permission to leave them in the yard, and did so leave 
them. They stayed there two days, and were then taken 
away in the night. Did not see who took them, but heard 
them catching the hogs. 

H. Wright, gardener at Judge Love’s, says that the two 
hogs got in his garden. He told Don Love about it, and 
he said he would take them away, and they were taken 
away that night. 

John Kelly says that Don Love and Paul McCoy came 
to him together, and one or both asked him to go with 
them to Judge Love’s and help them tie two hogs, and 
they would give him two bits each. He went with them 
to Judge Love’s and helped tie the hogs and load them. 
It was after night. 

Thomas Tidings, for the defense, says Don Love and 
Paul McCoy, about the time Thompson lost his hogs, 
brought witness two hogs, a white and a black one. They 
belonged to witness. Witness paid Don Love for bringing 
them. Witness had authorized Don Love to take up any 
hogs of his he might find running loose in Galveston. 

This is the entire testimony. 
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A part of the charge of the court is as follows: “If you 
believe from the evidence that the hogs alleged were the 
property of Ike Thompson, and that they were stolen from 
him as alleged; that they were shortly afterwards found in 
the possession of the defendant, either alone or in common 
with any other person with whom defendant was acting; 
that the defendant was in the immediate neighborhood of 
the place from which the hogs were stolen, at or about the 
time of the theft, and reasonably could have committed the 
theft, then the law raises a presumption of guilt against 
him, unless the defendant has accounted for his possession in- 
nocently to himself.’’ The jury are subsequently told that 
if the hogs were taken by parties not knowing the owner, 
and believing them to be the property of another, for whom 
they were getting them, or if McCoy engaged in the com- 
mission of the act, not knowing the criminal intent of his 
associate, then to acquit, and to do so unless they were 
satisfied of defendant’s guilt beyond a reasonable doubt. 

The possession of property recently stolen ‘‘is merely a fact 
or circumstance to be considered by the jury, in connection 
with all the other evidence submitted to them, in determin- 
ing the guilt or innocence of the possessor.’’ (Perry v. The 
State, 41 Tex., 484, and authorities there cited ; Calvin 
Thompson v. The State, 43 Tex., 268; Yates v. The State, 
37 Tex., 202; 2 Bishop’s Cr. Proc., and references.) 

Where the court in its charge has directed attention to 
the subject, by telling the jury that such unexplained pos- 
session raises a presumption of the guilt of the possessor, or 
is prima facie evidence of guilt, it has not been in many 
cases regarded as a material error, though it is said not to 
be ‘‘strictly correct.’” (Thomas v. The State, 43 Tex., 658; 
Calvin Thompson v. The State, 43 Tex., 268.) 

The charge, as a whole, and in connection with the facts 
of the case, may show that it was neither intended nor un- 
derstood as meaning that the law attached to such posses- 
sion any ‘‘ artificial force,’’ beyond its natural tendency to 
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produce belief, under the circumstances of the case. (The 
State v. Smith, 2 Ired.) 

Where, however, instructions of this purport are given 
in such a way as to “* produce the impression on the jury 
that the guilt of the accused is a presumption, which the law 
requires shall be made from the fact of his being found in 
possession of the stolen property, instead of an inference or 
conclusion of their own, which they may or may not adduce 
from the evidence before them, as they may believe to be 
right and proper,’’ the court has trespassed on the province 
of the jury, who, in every criminal case, are the exclusive 
judges of the facts. (Thomas v. The State, 43 Tex., 658; 
Martinez v. The State, 41 Tex., 164.) 

If the facts of the case show that this error was calculated 
to injure the rights of defendant, and was therefore a mate- 
rial error, although the charge was not at the time excepted 
to, it constitutes a good ground for a new trial, and the re- 
fusal of a new trial in such a case will be a sufficient ground 
for reversal. (Paschal’s Dig., arts. 3067, 3137.) 

In this case the evidence shows no effort on the part of 
defendant to account for his possession if the hogs were 
Thompson’s; and that qualification of the charge, on the 
the presumption raised by the law, was not practically im- 
portant. The charge alludes to every material circumstance 
in evidence against defendant, and is on that account the 
more objectionable, more liable to be misunderstood, when 
it says that the law raises from them, if unexplained, the 
presumption of defendant’s guilt. Doubtless the court 
regarded the subsequent part of the charge as sufficiently 
explaining to the jury that they were at liberty to give 
such weight to these circumstances as, in their judgment, 
they were entitled to; but we think it far from clear that 
the charge, as a whole, was not misunderstood, and was 
not, under the facts of the case, calculated to injure the 
rights of defendant, and it is deemed best not to sanction 
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what seems to be an additional error, beyond what in some 
former cases has not been regarded as material. 

It was said, in the case of Ross v. The State, 29 Tex., 
501, that ‘‘the line which separates the province of the 
judge from that of the jury is oftentimes shadowy and diffi- 
cult to be traced.’’ The remark applies to efforts by the 
judge to instruct the jury on the subject of the inferences 
arising from the possession of stolen property. It can but 
rarely happen that the nature of the case makes it proper 
that the court should charge on this, more than any other 
circumstance in evidence, and where such charges are given 
they should be so framed as to leave the jury free to weigh 
this and the other circumstances of the case for themselves. 

As no predicate had been laid for contradicting the wit- 
ness Kelly, the court correctly excluded evidence offered 
apparently for that purpose. 

Because of the error in the charge of the court and in re- 
fusing a new trial, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 





M. Buiock v. Tue Strate. 


1. MONEY—EMBEZZLEMENT.—An indictment for embezzling money 
will not be sustained by proof of embezzling United States currency 
or national-bank bills. 

2. MonEy.—In legal acceptation, the word money means current me- 
tallic coins. 


AppraL from Galveston. ‘Tried below before the Hon. A. 
P. McUormick. 

M. Block was indicted for embezzling three hundred dol- 
lars, by him collected as agent of J. Lavenberg. 

The testimony showed that Lavenberg placed several ac- 
counts in the hands of Block, who reported that he could 
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not collect them; that the parties against whom were the 
accounts had paid them to Block ‘‘in United States bills or 
notes, commonly called greenbacks or national-bank notes, 
or in both.’’ 

The court instructed the jury ‘‘ that if the evidence shows 
the collection and conversion to have been of the bills of the 
United States commonly called greenbacks, or of the na- 
tional-bank currency, it is included within the term money 
as used in the indictment.’’ 

Verdict of guilty, and punishment fixed at two years in 
the penitentiary. The judgment was entered upon the ver- 
dict, and defendant appealed. 


O. M. Watkins, for appellant. 
N. G. Kittrell, for the State. 


Roserts, Carer Justice—The defendant was indicted for 
the embezzlement of money collected as an agent and con- 
verted to hisown use. The evidence offered and received over 
exceptions thereto, was, that he had received greenbacks, 
being either Treasury notes of the United States, or notes of 
the national banks, the witnesses being unable to say which. 
The ruling of the court, in admitting this evidence as com- 
petent to establish the charge of embezzling money, is the 
only question in the case. 

In the part of the code relating to embezzlement the terms 
‘*money or property’’ are used to express the objects that 
may be embezzled. (Paschal’s Dig., art. 2421.) There is 
no clause in connection with it that explains what is meant 
by the word money, or what may be embraced by it. In 
that part of the code that defines swindling (Paschal’s Dig., 
arts., 2426, 2427) there is such a clause, providing that 
‘‘ within the meaning of money, as used in the two preced- 
ing articles, are included also bank bills or other circulating 
medium current as money.’’ (Paschal’s Dig., art. 2428.) 
This, being restricted to the two preceding sections, cannot 
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be held to be a general definition of what is meant by the 
use of the word ‘* money ’’ in other parts of the code. 

In that part of the code relating to theft there is a dis- 
tinction made between money and bank bills, in enumer- 
ating the different kinds of property that may be the sub- 
jects of theft. (Paschal’s Dig., art. 2390.) If the notes had 
been shown to be legal-tender Treasury notes, it might 
have been plausibly contended that they were money, being 
that which by law can be given in discharge of judgments 
rendered in our courts for money generally. But the notes 
may have been current notes of the national banks, the value 
of which was not attempted to be proved in this case. Though 
they may ordinarily be called money, it is only in the sense 
that they may be taken for money as a substitute, when ac- 
cepted as such. In legal acceptation, ..:e word money means 
current metallic coins. Bishop says that the word money 
means only that which isa legal tender. It does not there- 
fore include bank bills, though they pass current.”’ (1 Bish- 
op’s Cr. L., sec. 359, (221,) p. 360, and note of authorities 
referred to.) 

It does not include United States warrants. (Williams 
v. The State, 12 8. & M., 58.) 

If the legal signification so long established of the word 
money is to be extended so as to include bank bills in such 
offenses as this, it is believed to be proper that it should be 
done by the Legislature, as was done in the offense of swin- 
dling, rather than by judicial construction. 

Because of the error of the court in admitting the said 
evidence over the exception of the defendant, the judgment 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Srmon Mussina Et AL. V. B. A. SHEPHERD kT AL. 


1. YERDICT.—A verdict on special issues must contain facts sufficient to 
support a judgment. 

2. AUDITOR'S REPORT, although not impeached, cannot be taken into 
consideration in rendering judgment upon a special verdict, although 
the report was admitted without objection in evidence. 


Appeal from Harris. Tried below before the Hon. James 
Masterson. 

This suit was originally commenced by George Gold- 
thwaite, as trustee, against the Houston City Mills Manufac- 
turing Company, to foreclose a deed of trust given by said 
company upon its property and franchises, to secure the 
payment of certain bonds executed by said company. 

The company was served with process to answer the suit 
of said Goldthwaite, but made no appearance or defense. 

During the progress of the cause Simon Mussina filed a 
petition and amended petitions, as intervenor, representing 
that he was a stockholder in said company ; resisting the 
debt and trust of Goldthwaite; alleged that Shepherd, 
House, Hutchins, and J. P. Willis & Bro. were directors of 
sail company when the said bonds and trust were executed ; 
that they are the owners of said bonds; that the suit was 
brought for their benefit ; that said bonds and trust are un- 
authorized and fraudulent; and praying that the bonds and 
trust be declared invalid; that an auditor be appointed to 
take an account of the business of the company ; that its 
affairs be wound up, its debts paid, and that he have judg- 
ment for his proportion of the proceeds of the property of 
the company, and for costs and general relief. 

John E. Owens and Alexander McGowen also filed similar 
petitions, and McGowen also claimed to be a creditor of the 
company, and asked judgment for his debts. 

These petitions of intervention were not served upon the 
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original defendant, the Houston City Mills Manufacturing 
Company. 

During the progress of the cause B. A. Shepherd, W. J. 
Hutchins, T. W. House, and P. J. Willis & Bro. also in- 
tervened, and admit that they are the owners of said bonds, 
and allege that they were delivered to them in consideration 
of money advanced to and expended for said company to com- 
plete its buildings, buy its machinery, and put its factory 
in operation, That if the court shall consider said bonds 
unauthorized and invalid, then they say that a large amount 
of said advances, to wit, about the sum of $52,719 °5., was 
advanced to and expended in good faith as aforesaid for 
said company before said bonds were issued, for which they 
pray judgment against said company. This last petition 
was never served upon the original defendant, although it 
too introduced a new and different cause of action. 

There was an auditor appointed by the court, who made 
a report. 

There was a judgment by default against the original 
defendant. 

The case was submitted to a jury, upon special issues, and 
a special verdict was returned, which is in the following 
words : 

‘* Answer of Jurors.—Answer to No. 1. We believe all 
the advances were made in good faith, and the books of the 
Houston City Mills Manufacturing Company we believe cor- 
rect ; and also believe that the said advances were made upon 
the faith of said resolutions, and the money so realized was 
applied to the benefit of the Houston City Mills Manufactur- 
ing Company. A. McGowen was not present. 

‘‘No. 2. He is a creditor for one engine, amounting 
to $10,000, coin, with interest from January 1, 1868, to 
August 31, 1871, at eight per centum, amounting to $12,- 
933.28. 

** No. 3. John E. Owens has two shares of stock, amount- 
ing to $1,000. Simon Mussina has six shares, amounting 
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to $3,000. Amount of shares, $500 each. Said stock was 
paid for land sold by Brady and Owens. 

No. 4. We claim for McGowen the excess of value over 
his stock subscription. We believe McGowen furnished 
machinery, etc., and agreed that it should go in satisfaction 
of his subscription to the capital stock. 

**No. 5. No fraud whatever. 

‘“No. 6. We believe all the acts have been done in good 
faith. 

‘‘No. 7. The stock, originally by Brady, is the stock now 
owned by Owens & Mussina, and we believe Brady was pre- 
sent when officers of the Houston City Mills were elected. 

*¢ ©, Rascnwits, Foreman.’’ 

Upon the above verdict the District Court rendered judg- 
ment against the Houston City Mills Manufacturing Com- 
pany, in favor of William J. Hutchins, for $24,480,%5,, with 
interest at twelve per cent. per annum from date; also in 
favor of P. J. Willis & Brother, for $35,323,48,, with like 
interest; also in favor of B. A. Shepherd, for $35,754 ,59,, 
with like interest; also in favor of T. W. House, for 
$35,370 545, with like interest; and directed that an order 
of sale issue to the sheriff of Harris county, commanding 
him to sell, as under execution, the grounds, buildings, and 
machinery belonging to defendant, and pay the proceeds, 
pro rata, to the payment of the said Shepherd, Hutchins, 
House, and P. J. Willis & Brother, and the surplus, if any, 
to apply as afterwards directed. 

The court further decreed that A. McGowen, as a general 
creditor, without lien, have judgment against said company 
for $2,933,2,5,, to be paid by said sheriff out of the proceeds of 
said sale, after the satisfaction of the debts of Hutchins, 
House, Shepherd, P. J. Willis & Brother. 

The court further decreed that the intervenors, Simon 
Mussina, John E. Owens, and Alexander McGowen, be re- 
cognized as stockholders of the said company, as follows: 
John E. Owens, for two shares of $500 each ; Simon Mus- 
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sina, six shares of $500 each; Alexander McGowen, twenty 
shares of $500 each. 

The court further decreed that, after satisfying the debts 
against said company, the surplus, if any, remains to be 
applied to all the shareholders of the capital stock of said 
company pro rata; the costs of the suit to be taxed against 
defendants, and to be paid out of the proceeds of sale by 
sheriff. 

The court further decreed that, as defendant is an insolv- 
ent corporation, it is ordered that John T. Whitfield be 
appointed a commissioner to sell the franchise of said com- 
pany, at the same time and place as said sale to be made by 
the sheriff, and make a report of the same at the first term 
of the court after said sale; and should the proceeds of said 
sheriff's and commissioner’s sale exceed in amount the sums 
herein adjudged against the defendant, the said excess be 
paid into the registry of this court, to be distributed under 
the orders of this court among the parties who may here- 
after show themselves entitled thereto. 

The court further decreed that said judgment is made 
without prejudice to general or ordinary creditors whose 
debts as such have not been established. 

The intervenors moved for a new trial, which was re- 
fused. They also moved to set aside the judgment and to 
render a judgment in their favor, which was also refused. 
The intervenors appealed. 

There is no statement of facts. 

This case was reversed and reformed by the former court 
July 14, 1873. An opinion was delivered by Evans, P. J., 
on the merits. A rehearing was granted by the same court. 


WV. P. Hamblin, for appellants. 


George Goldthwaite, E. M. Pease, and A. J. Hamilton, for 


appellees. 


IreELaND, Associate Justicke.—From the length of time 
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this case has been before this court it is to be regretted that 
it is now found to be in a condition that precludes us from 
deciding the case on the merits. 

The jury were told to ascertain the amounts advanced by 
the respective parties. They found all the issues, as far as 
they went, in favor of the plaintiffs. There is, however, 
nothing in the verdict from which the court could deter- 
mine what amount plaintiffs had advanced to defendant on 
the bonds or otherwise. The court, however, treating the 
auditor’s report, which had not been impeached, as a part 
of the record, and in evidence, proceeded to gather from it 
the amounts due the parties, and entered a decree accord- 
ingly. If there had been no other parties before the court 
but plaintiffs and the co-defendant, and there had been a 
default, as in this case, the demands being liquidated and 
evidenced by writings, we probably would not have thought 
it necessary to disturb the judgment. Here, however, there 
was a jury and other parties claiming interests, and the 
verdict should have been such as to enable the court to see 
what amount was due to each party. The auditor’s report 
could not supply that omission. (Whitehead v. Perie, 15 
Tex., 11.) 

It would be a useless consumption of time, besides em- 
barrassing in the future, to discuss questions upon plead- 
ings without a full statement of facts. We will merely 
remark that it does not appear from the record before us 
that the equities of the case were not reached by the judg- 
ment rendered in the court below ; but we leave the ques- 
tions open for future presentation. The record is needlessly 
incumbered with papers that are of no practical use. For 
the defect in the verdict the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 
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Houston AND Texas CentraL Rariway Co. v. T. D. Harn. 


1. PLEADING—COMMON CARRIER.—In an action against a common 
carrier for failure to deliver articles shipped, to which the defendant 
pleaded a general denial and the loss of the articles by the act of 
God: Held, That the defendant eould not prove under the pleadings 
that the plaintiff had released the contract for shipment of the arti- 
cles, or that there was but a partial loss. Such defenses should have 
been pleaded. 

2. CHARGE.—A party cannot, on appeal, complain of the failure of the 
court below to give a charge to the jury not asked by him, nor where 
the attention of the court was not called to its omission. 

3. COMMON CARRIER.—An action will lie against a common carrier for 
the non-delivery of property at its destination, although partially 
injured, and that by act of God. Such defense, if the property had 
been tendered or delivered, would only have gone in mitigation of 
damages. 


AppgaL from Harris. Tried below before the Hon. James 
Masterson. 

Harn sued appellant as a common carrier, to recover the 
value of a buggy, harness, and cushions, delivered at Groes- 
beck, to be carried and delivered at Navasota, on the line 
of appellant’s road. The petition declares on the contract 
as evidenced by the bill of lading, and avers non-delivery 
and loss of the property by the negligence of appellant. 

Defendant pleaded general denial and loss of the property 
by the act of God, and without fault of appellant. 

On the trial it was shown that the buggy was shipped as 
alleged ; was placed on an open flat car and the wheels fast- 
ened by an iron strap across the felloe of each and nailed at 
each end. One witness said the buggy ‘‘ was poorly fast- 
ened; that soon after it was placed on the car the wind 
changed from the south and a violent storm ensued, blowing 
down several houses in the village of Groesbeck, and blow- 
ing the buggy from the car and injuring it very much.’’ It 
does not appear that the buggy was ever moved. The de- 
tendant offered to prove the damage was but $50 to $75, and 
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to prove a conversation between Harn and an agent of the 
railroad company, for the purpose of showing that Harn had 
released the railroad company from their contract to carry 
and deliver the buggy as stipulated in the bill of lading. 
The testimony, being objected to, was excluded because not 
pleaded, and no delivery or tender of the buggy had been 
proved. 

Verdict and judgment for the value of the buggy. The 
railroad company prosecute their writ of error. 


Baker & Botts, for appellant, cited 2 Red. on R. W., 8th 
ed., p. 185; Shaw v.8.C. R. W. Co., 5 Rich., 462; Mich- 
igan R. W. Co. v. Rivers, 13 Ind., 265; Muddle v. Stride, 
9 Car. & Payne, 380; Clark v. Barnwell, 12 How., 280; 
Chevallier v. Strahan, 2 Tex., 115; Morgan v. Dibble, 29 
Tex., 107. 


L. E. Conn, for appellee. 


Moore, Associate Justice.—The court did not err in ex- 
cluding the testimony offered by appellant to show the 
amount of damage which was done the buggy, and to ex- 
cuse the failure to transport it to the place of its delivery. 
It is no doubt in general true, as urged by counsel for ap- 
pellant, that where goods are merely damaged by casualty, 
for which the carrier is responsible, the owner cannot aban- 
don them and go against the carrier as for a total loss, but 
is bound to receive the goods when tendered, and is only 
entitled to compensation to the extent of the injury done 
them. (2 Red. on R. W., 185; 13 Ind., 265.) But no 
proper predicate had been laid by appellant for the intro- 
duction of such testimony. It was not pretended that the 
buggy had been tendered to appellee, or that it had been 
carried by appellant to its place of delivery. And it was 
not alleged in the answer that appellee, by his acts or de- 
clarations, had discharged the contract of shipment and 
delivery at the point of destination, or waived a tender of 
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damages actually sustained. Appellee charges a breach of 
the contract, and an entire loss of the property through 
neglect and failure of appellant to deliver as contracted for 
in the bill of lading. If appellant desired to show that the 
buggy was merely damaged and not totally destroyed or 
lost, and that appellant was released from tendering it at 
the place where by the bill of lading it was to have been 
delivered, it was certainly necessary to set up these matters 
in the answer. The defense to which the testimony would 
apply, with any pertinency, was in the nature of a confession 
and avoidance, and should have been specially pleaded. It 
was not admissible under the general denial or special 
answer that the buggy had been lost by act of God without 
fault or negligence of appellee, which were appellant’s only 
pleas. 

As the property was merely damaged and not lost or 
destroyed, evidently appellant was subject to an action for 
its non-delivery, even though the damage resulted from 
an ‘fact of God,’’ for which appellant was not responsible. 
In view of these facts we could hardly reverse the judgment 
if it clearly appeared that the damage was occasioned by an 
act of this character, or if it clearly appeared that there was 
error in the instructions of the court in this particular. 
The defense, if appellant had delivered or proffered to de- 
deliver the buggy, would at most have only gone in mitiga- 
tion of damages. 

But aside from this view of the matter, we perceive no 
valid reason why the verdict against appellant on its an- 
swer alleging that the buggy was lost and destroyed by act 
of God, and not by reason of its negligence, should have 
been set aside. It is urged that the court failed to instruct 
the jury as to the nature and character of an “‘ act of God,”’ 
which relieves the carrier from responsibility, and without 
such instruction it is said the jury had no means of deter- 
mining whether the evidence was sufficient to excuse appel- 
lant or not. But it has been often held that the mere omis- 
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sion of the court to properly instruct the jury in civil cases 
is no ground for a reversal of the judgment. It is the duty 
of the party who insist that a particular charge should have 
been given, to ask it. 

The appellant has no just ground to complain of the in- 
structions given by the court, and that asked by appellant 
was not applicable to the issue presented by the pleading, 
or warranted by the evidence submitted to the jury, and was 
properly refused by the court. 

On the question of negligence in securing the buggy on 
the car, the testimony, to state it most favorably for appel- 
lant, was conflicting. And it cannot be said that it is so 
clearly shown by the evidence that the damage to the bugg 
resulted from ‘‘ an act of God’’ as to relieve appellant from 
responsibility as a common carrier. 

The court therefore did not err in refusing to set aside the 
verdict and grant a new trial. 

The judgment is affirmed. 





AFFIRMED. 





SamugEt Hotes er AL. v. Tue Strate. 


1. JURISDICTION OF MAYOR’S COURT.—The Constitution of 1869 pro- 
vided for five justices of the peace, to be elected for the five justices’ 
precincts in each county. This excluded the idea of the mayor being 
ex officio a justice of the peace, either under the general law or under 
a special act incorporating a city and conferring jurisdiction. 

2. SAME.—The act of 26th May, 1873, (Gen. Laws 13th Leg., p. 99,) 
amending the general incorporation act and repealing the 24th sec- 
tion of same, (Paschal’s Dig., art. 5270,) may be considered a legis- 
lative interpretation of the Constitution, and applying equally to 
cities incorporated by special acts as to those incorporated under the 
general laws. 

3. SAME.—A mayor has no jurisdiction to sit as an examining court, ur 

to hold to bail to answerfor a felony. <A bail bond executed before 

a mayor in such proceedings is a nullity, 
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Appeal from Fayette. Tried below before the Hon. I. B. 
McFarland. 

Holmes was indicted for theft from a house. Failing to 
appear, his bail bond was forfeited. Scire facias being 
served on his sureties, they answered that the bail bond 
had been taken under an examination had before the mayor 
of the town of La Grange. 

Judgment final was rendered against Holmes and his 
sureties, and they appealed. 

On the trial it appeared that Holmes had been helf to 
bail by the mayor of La Grange, who, by the special act of 
incorporation of the town, was ex officio justice of the peace. 


Moore & Ledbetter, for appellants. 
George Clark, Attorney General, for the State. 


Timmons & Brown, also for the State. 


Roserts, Carer Justice.—The question in this case is, has 
the mayor of La Grange the right, under the Constitution 
and laws of Texas as they now exist, to exercise the powers 
of a justice of the peace in issuing a warrant of arrest, and 
binding over a party under a bond for his appearance in 
the District Court of the county of Fayette, upon a charge 
of theft from a house? 

The act of incorporation passed in 1856 gave to the mayor 
of La Grange such powers. 

The Constitution of 1869 provides for five justices of the 
peace in each county, to be elected for the five precincts. 
That excludes the idea of the mayor being ex officio a jus- 
tice of the peace, either under the general law, as contained 
in the code, or under the special law of incorporation. 

This power, conferred by the general law authorizing the 
incorporation of any city or town by the acts of its own citi- 
zens passed in 1858, (Paschal’s Dig., art. 5270,) was taken 
away from such cities and towns by a repealing clause in 
the amendatory act of 1873. (13th Leg., p. 99, sec. 3.) 
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Though this may not apply to the act of incorporation of 
La Grange, as it does not in terms, it shows the legislative 
construction of the Constitution of 1869 in restricting the 
powers of mayors as previously authorized under the laws 
of this State. There could be no greater reason for pre- 
venting mayors, acting under the general act for creating 
municipal corporations, from exercising the powers of jus- 
tice of the peace, than mayors who derived their authority 
from special laws of incorporation, as in the case of the 
mayor of La Grange. 

The mayor, therefore, had no jurisdiction of the case of 
theft from a house with which the defendant was charged, 
and no right to require him to give a bond, and for that 
reason the bond was not one upon which a judgment of for- 
feiture could be rendered. 

Judgment reversed and cause remanded. 

REVERSED AND REMANDED. 





L. H. Woops & Co. v. Hatr, Wetss & Co. 


1. INTENT—SALE.—The intent of parties, when clearly ascertained, is 
of controlling force in determining when a sale of chattels has been 
executed. 

2. SALE.—Every sale transfers the property; that is not a sale, which 
does not transfer the property in the thing sold. The article sold 
must be susceptible of delivery, and so designated that it can be 
known from all other things. 

3. Custom.—If lawful, a custom may be shown, and which will control 
aud supply an omission in a contract between buyer and seller. 

4. SAME.—The custom among merchants at Galveston, in dealing with 
country merchants, that the seller has not performed his duty or 
parted with his property until he has boxed up the goods, conveyed, 
and delivered them to a carrier, aud has taken a bill of lading there- 
for, may be given in evidence in ascertaining when the property in 
goods sold to a country merehant passed. 

5. SAME.—Goods boxed up, marked in the name of the buyer, and on 

a dray on the way to the wharf for delivery to the carrier, are not 

subject to levy as the goods of the buyer. 
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AppgaL from Galveston.. Tried below before the Hon. 
A. P. McCormick. 

This was a trial of the right of property, under the statute, 
in certain merchandise levied on under an execution in favor 
of L. H. Woods & Co. against J. R. Brooks, and claimed by 
Half, Weiss & Co. 

The merchandise had been bought by Brooks, at Galves- 
ton, of Half, Weiss & Co., on a credit of ninety days, and 
at the time of seizure by the sheriff were boxed up, marked 
with Brooks’s name and place of residence, and on the dray 
on the way to the wharf in the city of Galveston for delivery 
to the Houston Navigation Company, a common carrier, to 
be transported towards its destination, Columbus, Texas, 

It was shown in evidence that, by the custom of trade in 
Galveston, goods sold to interior merchants were not con- 
sidered as delivered, and the risk of the ownership of the 
seller ended, until placed in charge of a carrier for convey- 
ance to the purchaser, and the carrier’s receipt or bill of 
lading taken therefor by the seller. 

There was a verdict for claimants, and judgment ren- 
dered, from which Woods & Co. appealed. 


Mills & Tevis, for appellants, cited 1 Pars. on Cont., 6th 
ed., pp. 519, 526, 595, 597; Cartland v. Morrison, 32 Me., 
191; Kimbro v. Hamilton, 2 Swanst., 190; Hall v. Robin- 
son, 2 Comst., 293; Cleaveland v. Williams, 29 Tex., 209; 
2 Kent, 496; Dutton v. Solomonson, 3 Bos. & Pul., 584; 
Long on Sales, 150; 2 Greenl. Ev., sec. 249; Chandler v, 
Fulton, 10 Tex., 22. 


FE’, Charles Hume, for appellees. 


IRELAND, Associate J ustice.—Law writers and courts have 
given some general rules governing questions like those in- 
volved in this case, but a careful examination will show that 
each case has been controlled by its own attendant circum- 
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stances. There is, however, one thing that courts have ever 
sought for, and if found clearly and unmistakably, it has 
been of controlling force: that is, the intention of the parties. 

Some writers make the point at which the seller's duty in 
the premises ceases, the initial point of a change of property. 

In the case of Gerard v. Prouty, 34 Barb., 456, which was 
a sale of cigars at auction, the court say: ‘‘At the time of 
damage the cigars had not been weighed, there being loose 
ones not counted.”’ 

‘Both of these acts, as well as delivery, were necessary 
to pass the title.’’ 

Was there a sale of the property to Brooks, or was ita 
negotiation about a sale? 

A sale imports and necessarily carries with it a change of 
ownership. (Pars. Mere. Law, 46.) 

If there be a bargain for the sale of specific goods, and 
there remains something material to be done by the seller, 
and a loss occurs, it falls on the seller. (Pars., 47.) 

Questions of this kind have given rise to much litigation 
and caused some perplexity. Whatever rule be adopted, it 
may be sometimes difficult to apply it, but we cannot doubt 
that the true principle is this: Every sale transfers the 
property, and that is not a sale which does not transfer the 
property in the thing sold; but this property cannot pass, 
and therefore the thing is not sold unless, first, it is com- 
pleted and wholly finished, so as to be in fact and in reality 
the thing purporting to be sold; and in the second place, it 
must be so distinguished and discriminated from all other 
things that it is certain, or can be made certain, what is the 
specific thing the property in which is changed by the sale. 
If the transaction be deficient in either of these points, it 
is not a sale, although it may be a valid contract for a 
future sale of certain articles when they shall be com- 
pleted, or when separated from others. 

A contract for a sale of certain property when something 
remains to be done, or at the happening of some event, is 
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not completed when the thing is done or the event happened. 
The buyer does not then become the owner of the property, 
and cannot then, by tendering the price, acquire a right to 
the possession, but he may tender the price, or do whatever 
else he had to do by the terms of the agreement, and then 
sue the owner for his breach of contract. But the property 
in the goods remains in the original owner. Judge Parsons, 
in his work on Contracts, vol. 1, p. 44, says: ‘In general, 
where anything remains to be done by the seller of goods, 
as between him and the buyer, before delivery, the buyer ac- 
quires no complete present right of property.’’ This rule 
receives its most frequent application in the sale of a speci- 
fied quantity of goods, to be afterwards separated by weight, 
measure, or enumeration, and this without reference to the 
difficulty or facility of separation. So notwithstanding the 
buyer’s promise to pay rent or storage, or the giving of a 
storage receipt, or an agreement that the seller shall keep 
the goods for the buyer's use and at his expense. 

Let us apply the rules, as stated above, to the facts of this 
case. Whether Brooks remained and saw each article sepa- 
rated from the bulk of clothing, and boxed up and marked, 
or whether he merely selected articles of which he was to 
have a quantity, and ordered so many, like those selected, 
to be boxed, marked, and sent by the Houston Direct Navi- 
gation Company, does not clearly appear. But suppose the 
former, did the property in the goods then pass to Brooks? 
It is in proof not questioned or contradicted that Half, Weiss 
& Co. were to send the goods to the common carrier and 
get his receipt therefor. Besides this express contract, it is 
in proof equally clear that it is a custom of trade in the city 
of Galveston, when a country dealer buys a bill of goods, 
for the seller to box and deliver to a common carrier for 
shipment to the buyer, and until that is done, and the car- 
rier’s bill of lading taken for them, the seller has not per- 
formed his duty or parted with the property in the goods. 
This custom would control and supply an omission in a 
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contract between buyer and seller, such a custom not being 
in violation of any law. (1 Pars. on Cont., 293, 294.) 

Suppose the goods in question, being hauled to the wharf 
by appellees’ dray, had never reached the wharf, and neither 
drayman or goods had ever been heard of again, what would 
have been the relative rights of the parties to the contract? 
Brooks would not, in that event, be considered or held to 
to the owner of the goods, and the loss undoubtedly would 
have fallen on appellees. But in the event supposed, would 
Brooks not have some remedy for a non-delivery and failure 
on the part of appellees to comply with their contract? 
Certainly he would. If clothing advanced next day one 
hundred per cent. in the Galveston and Columbus mar- 
kets, Half, Weiss & Co. would have been liable to Brooks 
for the amount of his damage. (Duncan v. McMahan, 18 
Tex., 597.) 

We therefore conclude that the dominion and control 
over the property by Half, Weiss & Co. had not ceased when 
it was levied upon, and that the right to, and in, this prop- 
erty had not vested in Brooks at the time of the levy. 

If the drayman had reached the wharf, delivered the 
goods to the common carrier to whom Brooks had ordered 
them delivered, and the drayman had got his receipt there- 
for, the right of property would undoubtedly then have 
been in Brooks, and any seizure or loss thereafter would 
have been a matter for adjustment between the common 
carrier, or attaching creditor, and Brooks. The charge of 
the court was in conformity to the views here expressed. 
There was a fair trial, and we see no error in the judgment, 
and it is affirmed. 

AFFIRMED. 
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F. Barnarp v. W. 8S. Goon. 


1. MIsTAKE—CALLS IN PATENT.—AII the descriptive calls in a patent 
must be taken together, and where, by a clerical error, a course is 
called in the patent for one of the lines différent from that in the 
survey as made, and which mistake is corrected by the other calls, 
the patent will not convey the land included in the lines as affected 
by the mistake. 

2. SAME.—Where a survey was made in a square, and the county map 
and the map in the land office show such to be its shape, and the 
lines as called for in the patent are of equal length, but the course 
of one of the lines is **S. 85° E.”’ instead of **S. 56° EE: Held, That 
the error was corrected on the face of the patent, and that the ex- 
cess caused by the extension of the two lines affected by the mistake 
in the course was not appropriated by the patent. 


AppeaL from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

Barnard brought trespass to try title against Good, 
claiming a tract of land lying northeast of and adjoining 
the Patrick Reel survey, as it appears on the maps of the 
land office and in the office of the county surveyor, the 
dividing line between the Reel tract and that sued for being 
in the direction 8. 56° E. 

The defense set up was the patent to Reel, in which the 
call was 8. 85° E., by which and the extension of the lines 
of the Reel survey to close the survey, the greater part of 
the land sued for was appropriated. 

It appeared that the mistake in the call must have been 
made in the land office, and that the actual survey of the 
Reel tract had been made as claimed by the plaintiff. 
The Reel patent called for four lines of equal length, and 
only different from the field-notes of the survey in the call 
as above. 

On the trial the court instructed the jury— 

“That the patent calls of Patrick Reels embraces the 
land sued for.”” * * * ‘Even if the jury believe from 
the evidence that a mistake was made in the patent to 
Reels’ heirs, a subsequent and junior grant by the State of 
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Argument for the appellant. 





a part of the same land does not disturb the right or title 
of the first grantee. If there was a mistake made by the 
officers of the Government it can only be corrected by the 
Government itself. A subsequent locator has no right or 
authority to correct it, and no legal or equitable right to 
complain of it. 

‘‘When the State grants by patent any portion of her 
public domain to one of her citizens, whether it be much or 
little, she cannot afterwards grant it to another until she has 
actually revoked it by some appropriate proceedings insti- 
tuted for that purpose.’’ 

The plaintiff asked the following charges, which the court 
refused : 

‘Ist, That the original field-notes of the survey are prima 
facie evidence of the actual land appropriated by the Pat- 
trick Reels headright. 

‘2d. That the land surveyed for Patrick Reels by the 
surveyor at the date of the location is the land appropriated 
to his certificate. 

**3d. That if the jury believe from the evidence that 
there is an error in the patent, and that the calls in the 
patent are different from the land surveyed, they will find 
for the plaintiff all the land not included in the griginal 
field-notes. 

‘*4th. That the land that was actually surveyed by the 
surveyor is the land of the defendant, and that any land 
not included in the field-notes of the survey as made by the 
surveyor at the time of the survey of the Reels survey be- 
longs to the plaintiff. 

‘5th. That the defendant cannot claim more than the 
134 labors, unless the excess is contained in the survey as 
made by the surveyor.’’ 

There was a verdict and judgment for defendant. Motion 
for new trial overruled, and Barnard appealed. 


F’. Barnard, for appellant. 
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IneLanD, Associate Justice.—The shape of the tract of 
land included in the Reels grant was intended to be a 
square. 

This is shown by both the original field-notes, as shown 
by the survey in Colorado county, and the patent. The 
patent to the heirs of Reels does not purport to convey, and 
in fact does not convey, any more or different land than is 
covered by the original field-notes as recorded and on file 
in Colorado county. In the patent and field-notes of the 
survey the length of the lines of the four sides are the 
same. 

The difficulty grew out of the course of the second line. 
It should have been south 56° east, whereas it is south 85° 
east. The distance, however, is the same, and hence there 
is no way by which the lines could ever be closed except by 
prolonging the second and third lines. The error has oc- 
curred, of course, either in the surveyor’s office at Columbus 
or in the General Land Office. It is so obviously a mere 
clerical error that any one searching for the truth would 
detect it as readily as the mind would supply a single word 
in a sentence, and read it as though the ellipsis did not 
exist. 

The general proposition intended to be laid down to the 
jury in the charge of the court might be correct, but when 
applied to the facts of the case it is wholly incorrect. 

In Hubert v. Bartlett, 9 Tex., 103, Judge Wheeler said: 
‘*' When the calls lead to conflicting results, that must be 
adopted which is most consistent with the intent apparent 
on the face of the grant.’’ In Welder v. Carroll, 29 Tex., 
323, the court say: ‘‘The entire description in a patent 
must be taken, and the identity of the land ascertained by 
a reasonable construction of the language used.’’ ‘‘ Nat- 
ural objects are mountains, lakes, rivers, creeks, rocks, and 
the like. Artificial objects are marked lines, trees, stakes,’’ 
&c. ‘The first of these controls the second, and the second 
controls courses and distance merely.”’ 
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‘¢ But one and all these must be applied to the particular 
case; and where they lead to contrary results or confusion, 
that rule must be adopted which is most consistent with 
the intention apparent on the face of the patent.’’ (Booth 
v. Strippleman, 26 Tex., 441; Booth v. Upshur, 26 Tex., 70. 

‘A correct location consists in the application of any one 
or all these rules to the particular case ; and when they lead 
to contrary results, that must be adopted which is most con- 
sistent with the intention apparent on the face of the pat- 
ent.’’ (McCulloch v. Richardson, 1 McCord, 167.) It will 
therefore often occur that course and distance will control 
natural objects, as where it is apparent on the face of the 
grant that these were inserted by mistake. (Newsom v. 
Pryor, 7 Wheat., 7.) The entire description in a patent 
must be taken and the identity of the land ascertained by a 
reasonable construction of the language used, as stated in 
Carroll v. Welder. 

It was the duty of the surveyor to survey the land for the 
Reels heirs in a square; and when it is seen that the four side 
lines are the same length, can it be possible that any one 
was misled or did not know at once that the variation from 
56° to 85° in the course of the second line was a mere cler- 
ical error, and that the patent should be read, ‘‘ south 56° 
east’’ instead of ‘‘ south 85° east.’’ This would close the 
survey and leave it in a square. This result follows as cer- 
tainly as though the beginning corner had been an immov- 
able natural object. 

Suppose the beginning corner to have been an unmistak- 
able natural object, and the calls had been correct except 
the last course, which deflected so as to leave a gap of halfa 
mile not closed, and the call had ended, ‘‘ to the beginning 
corner of this survey,’’ would any one have been misled ? 
and would this have been more certain than the case be- 
fore us ? 

This is not a case of conflict, nor is ita contest between 
an elder anda junior patent. It is an error that corrects 
4] 
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itself; and it follows from the views here expressed that the 
court erred in its charges to the jury, for which the judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Auoust Mann v. Tue Strate, 


1. WrrNneEss.—The prohibition against the husband and wife testifying 
against each other (Paschal’s Dig., 3113) does not extend to parties 
unlawfully living together, recoguizing each other as husband and 
wife. 

2. SAME—DIRECT QUESTIONS.—It is within the discretion of the Dis- 
trict Court to allow direct questions to a witness who shows an un- 
willingness to testify. 

3. NEW TRIAL.—That the principal witness for the State in an affidavit 
stated that her testimony as given on the trial was incorrect, and 
her mother, by affidavit, stated that she was uureliable, are grounds 
for new trial as newly-discovered evidence. 


Appa from Galveston. Tried below before the Hon. A. 
P. McCormick. 

The appellant was convicted of rape upon Teresa Lotke, 
a girl of about twelve years of age, and daughter of a woman 
with whom he had been living for several years as man and 
wile. 

On the trial Teresa appeared as witness ; was much ex- 
cited when placed on the witness stand; at first declared 
that the accused had never injured her. Being again ex- 
amined by direct questions, facts showing the guilt of the 
accused were elicited. The mother testified that her daugh- 
ter had complained to her on the day of the alleged offense, 
but had at other times come to her with complaints. 

Two physicians were examined. Their evidence was con- 
tradictory as to whether the person of the prosecutor had 
been violated, both having made examination. 
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In support ofa motion for new trial the girl Teresa made 
affidavit.that her. first statement was correct, and that her 
answers subsequently given were from ignorance of their 
effect, and that they were incorrect. Her mother, by affida- 
vit, stated that she was unreliable. 

The motion for new trial was overruled, and defendant 
appealed. 


Waitz & Olfson, for appellant. 
George Clark, Attorney General, for the State. 


GouLtp, AssocraTe Justice.—The Code of Criminal Pro- 
cedure, following the common law, provides that ‘‘ the hus- 
band and wife can in no case testify against each other except 
in acriminal prosecution for an offense committed by one 
against the other.’’ (Paschal’s Dig., art. 3113.) There is 
nothing in the language of the code to justify the extension 
of this prohibition beyond its terms or beyond the common- 
law rule, soas to embrace parties who, though never legally 
married, in violation of law lived together and recognized 
each other as husband and wife. (Rosc. Cr. Ev., p. 148; 
1 Phillips’s Ev., pp. 69, 70; 1 Whart. Am. Cr. Law, (6th 
ed.,) sec. 772; Bathews v. Golindo, 4 Bing., 610.) 

It follows that the objection to the competency of Mrs. 
Lotke or Mrs. Mann was properly overruled. 

The court did not err in permitting leading questions to 
the witness, Teresa Lotke, under the circumstances stated 
in the bill of exceptions. It is a matter much within the 
discretion of the court, and in this case we see no reason to 
hold that this discretion was not properly exercised. 

The charge of the court was explicit, full, and fair, and, 
indeed, has not been objected to. 

We think, however, that a new trial should have been 
granted. 

Looking to the fact that without the testimony of Teresa 
Lotke no case is made out against the defendant; that on 
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the stand she at first wholly exculpated him from the crime; 
that her testimony inculpating the accused was drawn out 
by leading questions at a subsequent stage of the trial, and 
was of itself indefinite and unsatisfactory as to the degree 
of resistance made and force used; that her demeanor on 
the stand showed great excitement and timidity; that the 
testimony of her mother as to complaint made by her daugh- 
ter is also indefinite, and the medical testimony contradict- 
ory; that the witness, Teresa, after the trial, made oath 
that her first statements when on the stand, to the effect 
that the accused had not injured her, were true, and her 
statements to the contrary were made not knowing their 
bearing, and were untrue; that her mother, Mrs. Lotke, 
likewise swore, in support of the motion for new trial, that 
her daughter was weak-minded and unreliable. We think 
the case was such as required that the motion for a new 
trial should be granted. 

It has been held a good ground for new trial in civil 
cases that a material witness had since the trial been con- 
victed of perjury on his own confession. (Great Falls 
Man’f. Co. v. Matthews, 5 N. H., 174.) 

So where a witness makes affidavit of his own mistake. 
(Richardson v. Fisher, 1 Benj., 145.) 

Looking at the entire case, including the affidavits, it is 
our opinion that the guilt of the appellant was left too un- 
certain, and the character of the evidence against him ap- 
peared too frail and unreliable, to justify the court in refusing 
him another triai. 

The affidavits certainly show material testimony, which 
comes sufficiently within the meaning of new testimony, dis- 
covered since the trial. The statute regulating new trials 
in criminal cases should be liberally construed to promote 
the ends of justice. 

Because the court erred in refusing a new trial, the judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Wim Wricut v. Tue State. 


1. CONTINUANCE.—An application for continuance which does not set 
forth the facts or circumstances sufficient to enable the court to see 
that the testimony is material is insufficient. 

2. MURDER—RE-ARREST OF ESCAPED CONVICT.—The right given an 
officer having the custody of a prisoner convicted of a felony to 
take life to prevent the escape of the prisoner does not extend to 
an officer attempting to re-arrest an escaped penitentiary convict. 

3. ARREST OF ESCAPED CONVICT.—A guard of penitentiary convicts 
in attempting the recapture of an escaped convict has only such 
authority as belongs to an ordinary peace officer in making an arrest. 


Apprat from Brazoria. Tried below before the Hon. A. 
P. McCormick. 

On the 8th of October, 1875, the appellant, William 
Wright, and one Bud Robinson were indicted in the Dis- 
trict Court of Brazoria county for the murder of one Nelson 
Seigler, on the 31st of July, 1875. Robinson was not ar- 
rested, and on the 13th day of October, the case being 
called, William Wright made his application for a contin- 
uance. 

The affidavit in other respects was regular, and stated 
‘*He expects to prove by said witness that he was in the 
employ of Ward, Dewey & Co., lessees of the Texas State 
penitentiary, during the month of July, 1875, as a guard 
over convicts sent to the penitentiary. 

‘That Ward, Dewey & Co. had a lot of convicts em- 
ployed on Lake Jackson plantation, in Brazoria county, at 
said time, and this affiant was one of the guards. 

“That on the 30th day of July, in said year, one of said 
convicts made his escape, and this affiant, with other guards, 
was sent out to arrest said convict ; that said witness and 
affiant saw said convict just before day, on the 31st day of 
July, riding a white horse, just such a one as Nelson Seig- 
ler was riding when he was killed. 

‘* He also expects to prove by said witness that his orders 
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from those in authority in the penitentiary were to shoot 
any convict when endeavoring to escape and would not halt 
and surrender when called on to do so.”’ 

The application was overruled. 

The facts proven were substantially that on the 31st of 
July a penitentiary convict, employed on a plantation of 
Ward, Dewey & Co., in Brazoria county, made his escape, 
and that the appellant, Wright, and Bud Robinson, who 
were two of the penitentiary guards employed on said plan- 
tation by Ward, Dewey & Co., were sent out to recapture 
said convict, with positive instructions from Ward, Dewey 
& Co., the. lessees of the penitentiary, if when they found 
said convict, and he would not halt when called on to do 
so and surrender himself, that they, the guards, should 
shoot said convict. 

It was also in proof that during the night of the 30th 
they saw the convict riding a white horse, and that shortly 
before day, on the 31st of July, the said Wright and Rob- 
inson were stationed on a bridge leading over Oyster creek, 
when an individual riding a white horse rode up on the 
opposite side of the creek, it being too dark to see who it 
was ; that Wright and Robinson hailed the person so rid- 
ing up to stop; he failing to do so, but starting to run, 
both the guards fired, and the result was the killing of 
Seigler, who was not the convict. It was also in evidence 
that for several hours Wright could easily have escaped, 
but he, thinking he had merely done his duty, remained to 
take the consequences. 

The charge complained of is as follows : 

‘‘The penitentiary of Texas and the labor thereof, under 
certain regulations not important in this case, is in the 
hands of certain lessees, and these lessees, with the knowl- 
edge of the political authorities, are operating said convict 
labor on certain plantations in this and other counties of 
the State, using guards and other means to prevent the 
escape of said convicts. 
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‘One of said convicts when attempting to escape from 
one of such guards actually having said convict in custody 
may be killed by such guard so having the legal custody 
of said convict, if the escape of said convict can in no other 
way be prevented, and such killing, if it so occur, would be 
justifiable homicide, and one charged with any offense 
therefor would be acquitted. 

‘* When an escape has. been completely effected and the 
custody of the convict is lost, certain officers of the peniten- 
tiary have authority to offer certain rewards for the appre- 
hension and arrest of convicts. 

“The officers of the penitentiary or lessees thereof have 
only such authority to effect a capture when the convict has 
entirely escaped from custody as belongs to ordinary officers 
in making arrests. 

‘* Peace officers in making arrests can only take life when 
it becomes necessary to do so to protect their own lives or 
save them from serious bodily harm,”’ 

There was a verdict of guilty, and punishment fixed at 
five years in the penitentiary. Motion for new trial was 
overruled, and defendant appealed. 


Thomas G. Masterson and A. S, Lathrop, for appellant. 
George Clark, Attorney General, for the State. 


Goutp, Assoctate Justice.—It appears by the bill of ex- 
ceptions that the court overruled the application for contin- 
uance because the facts stated therein were insufficient to 
entitle the defendant to a continuance. The affidavit did 
not state that the object was to show that the killing was 
under a mistake, nor did it otherwise set forth the circum- 
stances of the case sufficient to enable the court to see that 
the facts stated were material. It seems to assume that the 
court was aware of the circumstances of the killing, as 
afterwards developed on the trial. We think it was in this 
respect insufficient, and that it was not error to overrule it. 
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On the trial it appears to have been established satisfac- 
torily that the defendant shot the deceased, Nelson Seigler, 
whilst he was riding across a bridge over Oyster creek, 
shortly before day, supposing that he was a penitentiary 
convict who had escaped from defendant’s custody on the 
preceding day. Defendant and one Robinson were guards 
over convicts on a plantation in Brazoria county carried on 
by Ward, Dewey & Co., lessees of the penitentiary, with 
the labor of convicts. After the escape of the convict they 
were sent out with instructions, as they claim, from the 
lessees to shoot the escaped convict if when found and or- 
dered to halt he would not do so. Whilst they were onthe 
bridge deceased rode on to it on a white horse just similar to 
the one which the escaped convict had been seen by Wright 
and others riding in that neighborhood ‘‘a short time pre- 
vious.’’ Being satisfied that he was the convict, one having 
called to him three times to halt, and he not halting, de- 
fendant and Robinson fired on the deceased, killing him. 
These facts appear by Wright’s own statements voluntarily 
made; also, that when he fired it was so dark that he could 
not tell whether it was a white man or a negro on the 
bridge. 

Section 10, art. 2215, Paschal’s Dig., is as follows: ‘‘A 
prisoner under sentence of death or imprisonment in the 
penitentiary, or attempting to escape from the penitentiary, 
may be killed by the officer having legal control of him, 
if his escape can in no other way be prevented.” 

The charge of the court recognized the applicability of 
this statute to convicts at labor on plantations, but held 
that after the convict had entirely escaped from custody a 
guard would have ‘‘ only such authority to effect a capture 
as belongs to ordinary peace officers in making arrests,” 
and that they could ‘‘ only take life when it became neces- 
sary to do so to protect their own lives or save them from 
serious bodily harm.’’ Also, ‘‘If the accused intended un- 
lawfully to take the life of another person than the deceased, 
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and had reasonable or adequate cause to believe that the 
deceased was said other person, the offense, if any, is the 
same as though the one killed were the one whose killing 
was intended.’’ The charge excluded murder in the first 
degree from the consideration of the jury, and their verdict 
was guilty of murder in the second degree, assessing the 
lowest penalty allowed by the law. 

It is contended that the law gives to an officer attempting 
to re-arrest an escaped convict the same authority to kill in 
order to prevent his escape from re-arrest that it gives to an 
officer having legal custody of a convict who is attempting 
to escape; and it is urged that the reason of the law extends 
as fully to the one case as the other. The answer is simply 
that the language of the statute does not admit of such an 
interpretation. 

The appellant appears from the record to have been fairly 
tried under a correct charge, and to have had the full ben- 
efit of the facts to establish which he sought a continuance. 

The judgment is affirmed. 

AFFIRMED. 





Tue Rro Grande Rartroap Co. v. Witttam Scanan, 
Suerirr, &c. 


1. PRACTICE IN SUPREME COURT.—In absence of an assignment of 
errors, only such errors as go to the foundation of the action will 
be noticed on appeal. 

2. INJUNCTION RESTRAINING COLLECTION OF TAXES.—A petition to 
enjoin the collection of a tax because of unlawful and excessive as- 
sessinent should show that the petitioner had used every mode pro- 
vided by the law for his relief, and should allege readiness to pay the 
tax admitted to be due. 

3. DAMAGES IN DISSOLUTION OF INJUNCTION.—It is proper to render 
judgment for ten per cent. damages on the dissolution of au injune- 
tion restraining the collection of a tax. 


Appeal from Cameron. Tried below before the Hon. W. 
H. Russell. 
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The facts appear in the opinion. 
E. J. Davis, for appellant. 


Moore, Associate Justice.—This suit was brought by 
appellant against appellee as sheriff of Cameron county, to 
enjoin him from collecting the amount for which appellant 
had been assessed for taxes for the year 1873, upon the 
ground that said tax had not been legally assessed, and was 
grossly in excess of the amount for which appellant was 
justly and legally liable to be assessed. 

There is no assignment of errors in the record, and only 
such objections can be considered as go to the foundation of 
the action, and from which it plainly appears that the judg- 
ment is obviously erroneous. We will merely, therefore, 
briefly consider the objections made to the judgment, which 
counsel for appellant insists are of this character. 

The petition was filed in the District Court on the 13th 
of July, 1873. But it is not shown at what time the as- 
sessment complained of was made. It is not stated whether 
it was made before or after the passage of the act to regu- 
late the assessment and collection of taxes, approved May 
31, 1873, (General Law 13th Leg., 1873, p. 124,) though 
from the averments of the petition and the action of the 
assessor, of which complaint is made, it is inferable that 
the assessment was made prior to the passage of this act. 
If so, the assessment was in no way affected by it. (See 
section 35.) And it cannot be said, as urged by appellant’s 
counsel, that it appears from the petition that the tax de- 
manded by appellee was illegal and unauthorized because it 
had not been assessed by this act. 

An examination of this act shows that it was not intended 
to regulate the assessment of taxes of railroads and telegraph 
companies for the year 1873. Suitable forms and blanks 
were to be furnished by the comptroller to said companies, 
and lists of the property of said companies were to be re- 




















1876. | R. G. BR. R. Co. v. Scannan. 





Opinion of the court. 





turned to the proper justice of the peace on or before the 
first day of March of each and every year. (See section 21, 
clause 2.) 

But if the law was in force, and appellant’s property was 
being assessed under it, from the petition it does not ap- 
pear that the appellant had taken the proper steps to secure 
a correction of the assessment if it was erroneous or excess- 
ive, or had placed itself in a proper attitude to ask the in- 
terposition of a court of equity for relief, if it was in danger 
of suffering injury therefrom. 

Although the tax may have been illegally assessed and 
the action of the sheriff in collecting it unauthorized, it does 
not follow that a court of equity will in all instances inter- 
pose to stay his action. A party asking for this extraordi- 
nary relief must have used all proper means to obviate the 
necessity of appealing to the court, and must not himself be 
in default. 

Nor has appellant any better claim to equitable relief if 
the assessment was made under the previous law than if it 
was under the act of May 31, 1873. For if the sufficiency 
of the petition is tested by reference to the former law we 
find that appellant seeks to enjoin the collection of the tax 
assessed by the justice of the peace merely upon the failure 
of the arbitrators chosen by appellant and said officer to 
value the property to be assessed, or if they disagreed as to 
its value, to select a third arbitrator, without its being 
made to appear that appellant unsuccessfully sought to in- 
duce the arbitrators to perform the duty for which they 
were chosen, and without endeavoring to correct the assess- 
ment by an appeal to the County Court from the order of 
the justice of the peace fixing the assessment against appel- 
lant on his rolls, without said arbitrators having decided 
upon the value of the property. Nor does appellant show 
that it has paid or proffered to pay the taxes conceded by 
the tax list rendered by it to be due on the property. (Pas- 
chal’s Dig., art. 7669.) 
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It is also insisted that the court erred in rendering judg- 
ment for ten per cent. on the amount of said taxes as dam- 
ages on the dissolution of the injunction. The action of the 
court in this particular seems to be in strict accordance with 
and clearly authorized by statute. The assessment roll 
authorized the sheriff to collect from appellant the amount 
assessed against it. The suit was to enjoin the collection 
of money. Where this is the case it is the duty of the court, 
if satisfied the injunction was obtained for delay, to assess 
damages at ten per cent. on the amount, exclusive of costs, 
relieved by the dissolution of the injunction. (Paschal’s 
Dig., art. 3935.) - 

But if it was conceded that it was error to assess damages 
against appellant on the dissolution of the injunction, it 
could not be said that this is an error which goes to the 
foundation of the action, and as there is no assignment of 
errors in the record, it would not warrant a reversal of the 
judgment. 

AFFIRMED. 





Apotpnus CAMERON Vv. THe Strate. 


1. DECLARATIONS OF ACCUSED.—Declarations of the accused as to the 
character of his possession of property, for theft of which he is on 
trial, are not admissible in defense, unless such possession and acts 
of ownership, at the time of such declarations, are proven by other 
testimony than by the declarations so offered. 

2. POSSESSION OF CATTLE IN THE RANGE.—The temporary absence of 
the owner of cattle from the State, leaving his stock on their accus- 
tomed range and not in charge of any agent, is not an abandonment 
of the possession of such cattle. 

3. THEFT OF CATTLE.—See testimony held insufficient to support a 
verdict of guilty of theft of cattle. 


Appzat from the Criminal District Court of Dallas. Tried 
below before the Hon. Silas Hare. 

Cameron was indicted for theft of a steer, the property of 
Jesse Daniels. 


On the trial E. A. Daniels, witness for the State, testified 
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‘“‘that about August 1, 1873, he went to the cattle herd of 
one Buck Dawson, in Dallas county, and there found a cer- 
tain brown or black steer with the brand of Jesse Daniels 
upon it; both ears were cut smooth off to his head; he was 
dewlapped and branded D, the brand of Jesse Daniels. 
Jesse Daniels at that time was at the Oil Springs in the 
Indian Territory, sick. After the indictment was found, 
defendant came, while drinking, to witness and asked him 
about the matter. Witness described the steer to defendant, 
and told him he had seen such a steer in Dawson’s herd. 
Defendant said that ‘if he had sold Jesse Daniels’ steer he 
was willing to pay for the same; that he had bought the 
steer from a man, (witness does not remember the name,) 
and hada bill of sale and could produce it.’ Defendant 
did not show any bill of sale.’’ 

On cross-examination : ‘* Witness is brother of Jesse Dan- 
iels, and not in charge of his cattle; knew the steer by the 
mark and brand only. Jesse Daniels had no other steer 
marked, branded, and dewlapped as this one was. It was 
large and fine, worth twenty dollars. Witness saw the steer 
on the opposite side of the river and several miles from 
where Dawson had been herding his cattle, and he was driv- 
ing them out of the county.’’ 

Buck Dawson, for the State, testified that ‘‘ sometime in 
July, 1873, witness was buying cattle in Dallas county, 
and had them under herd. Witness purchased a dun or 
brown steer from defendant; don’t recollect its brand; 
knows there was a D about it; the steer had one or both 
ears cut off; was dewlapped and bob-tailed. Witness paid 
fifteen doliars for it, its market value. The herd was kept 
in a public place, and people in the neighborhood could 
come and examine the herd.’’ 

Jesse Daniels, for the State: ‘‘ Witness owned a dark- 
brown or black steer in the year 1873 ; has never seen it since 
he left for the Oil Springs in that year, when the steer was in 
the range in Dallas county. It was four years old, branded 
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D on left shoulder, was dewlapped, and had a bob tail; was 
the property of witness, and worth twenty dollars; was 
taken without the consent of witness; had owned the steer 
since it was a calf; had never seen it out of Dallas county; 
that was its range. ‘‘When I bought the steer and its 
mother I put my brand upon it and dewlapped it, because 
its ears were off and I could not mark it.’’ * * ‘I saw 
the defendant at Johnson’s station one day, and spoke to 
him about selling one of my steers to Dawson. At first he 
denied it, and then remarked ‘there is no use in lying about 
it; I did puta steer in that had your brand on it, butnot 
your mark,’ I then described the steer and he said ‘ that it 
was the description of the one he had taken, and that. he 
would pay for it; that he had purchased it from a western 
man whose name, I think he said, was Adams; that he had 
a bill of sale.’ He never showed it. I told him I would 
know the steer he had taken better than any other I owned. 
. Defendant afterwards paid me twenty-two dollars in cur- 
rency for the steer, which was its value. This was after the 
indictment was found.”” * * * ‘* Noone was in charge 
of my cattle when I went to the nation. Defendant has 
been raised about ten miles from where I live. I have 
known him from achild. He is familiar with cattle and 
with those in the range where my cattle ran,’’ 

A bill of exceptions in the record shows that defendant 
offered to prove by two witnesses ‘‘ the declarations of 
defendant made two or three months before the time of the 
alleged theft of the steer, to the effect that he, defendant, 
had bought the steer from Smith Adams, and that said 
steer was his property, and that he (defendant) had herded 
the steer and exercised acts of ownership over said steer, 
which proof was excluded by the court on the ground that 
it was not shown by other proof, nor did defendant propose 
to show by other proof than his said declarations that. he 
had, or ever before had had the actual possession or control 
of said steer.’’ 
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The court, after the statutory definition of theft, charged 
the jury: ‘* The jury are the exclusive judges of the weight 
of testimony and the credibility of witnesses ; that is, you 
can believe or disbelieve as much or as little of the testimony 
of any witness as you deem proper, and when the declara- 
tions or confessions of the defendant are given in evidence, 
the jury, after giving them a reasonable construction in the 
light of surrounding circumstances, in like manner can give 
to such declarations or confessions such weight as you may 
deem them entitled to.”’ 

The jury found a verdict of guilty, and fixed the punish- 
ment at two years in the penitentiary. Motion for new trial 
was overruled, and defendant appealed. 


Ray & Field, for appellant, cited Garcia v. The State, 26 
Tex., 210; Ward v. The State, 41 Tex., 612; Poag v. 
The State, 40 Tex., 151; Herber v. The State, 7 Tex., 
69; Taylor v. The State, 35 Tex., 496; Daniels v. The 
State, 24 Tex., 389; Johnson v. The State, 27 Tex., 766. 


George Clark, Attorney General, for the State. 


Reeves, Assocrate Justice.—The question of the guilt or 
the innocence of the appellant was fairly submitted in the 
charge of the court to the jury. If the property had been 
found in the possession of the appellant, his declaration at 
the time explanatory of his possession would have been ad- 
missible in evidence. But it was not shown from the facts 
contained in the bill of exceptions that appellant proposed 
to prove, otherwise than by his own declaration, that he was 
in possession of the steer when he said to the witnesses that 
he had bought it. The predicate was not laid for the ad- 
mission of his declarations as to the character of his posses- 
sion. Hedid not offer to prove by the witnesses that he 
had ever been in possession of the animal or had exercised 
acts of ownership over it as facts within their knowledge, 
but the proposition was to prove that appellant had made 
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such statements two or three months before the time of the 
alleged theft of the steer. Though there was no error in 
excluding proof otf the alleged facts, yet if the proof had 
gone to the jury it is not perceived that it could have been 
of any benefit to the defendant, It had been shown by 
other evidence that the defendant claimed the steer by pur- 
chase from Adams, and said that he had a bill of sale and 
could produce it. This he failed to do, either at that time 
or on the trial. His declarations about possession and the 
exercise of acts of ownership, made to the witnesses two or 
three months before the time of the alleged theft of the 
steer, could have been of no avail as a defense to the charge 
against him, in view of his denial at a subsequent time that 
he had sold the animal to Dawson, when spoken to about it 
by Daniels. He at first denied having done so, and then 
remarked, in the language of the witness, ‘‘ that there was 
no use in lying about it,’’ and admitted that he had put 
the steer in Dawson’s herd, and offered to pay the owner for 
it, and afterwards did pay him. Dawson proves that he 
bought a steer from the defendant, describing it as a dun 
or brown steer. Other witnesses describe Daniels’ steer as 
being brown or black. The word ‘‘dun,’’ as referring to 
color, partakes of brown and black. (Webster’s Dic.) In 
other respects the identity of the animal as Daniels’ prop- 
erty was sufficiently shown. If it could admit of a doubt, 
the doubt was entirely removed by the admissions of the 
defendant, as shown in the evidence of Jesse Daniels. | It 
was further shown that Jesse Daniels was the owner of the 
animal, and that it was in his possession, though in the 
‘‘range,’’ where it had run since acalf.. The temporary 
absence of the owner from the State, leaving his stock in its 
accustomed range, was not an act of abandonment, as seems 
to be contended for appellant. The defendant did not pay 
or offer to pay the owner for the property until after he was 
indicted, having first denied the sale to Dawson, and after- 
wards admitting that he had put the steer in Dawson’s 





















WILson v. ZeiaLer. 





Argument for the plaintiff. 
. 





herd, and, as an excuse for his conduct, claimed under a 
purchase and bill of sale from Adams. It does not appear 
that any effort was made to procure the attendance of Adams 
as a witness on the trial, nor was the bill of sale produced 
or accounted for. We think the evidence fully authorized 
the jury to return a verdict of guilty against the defendant, 
as was done. 

We find no objection to the charge of the court. The 
case did not call for any charge upon an open taking of 
property under claim of right. Finding no error in the 
charge of the court, the judgment is affirmed, 

AFFIRMED. 





E. Wuson v. Geo. 8. Zeraner AnD JoHn WILKINSON. 


1, JURISDICTION—SERVICE BY PUBLICATION.—In a suit by a resident 
plaintiff against a non-resident, the jurisdiction does not depend 
upon auxiliary attachment proceedings. Such suit, on service by 
publication, may be prosecuted to judgment, which will be valid as 
against property of the defendant found in the State. 

2. PRACTICE.—Appearance by a non-resident defendaut by attorney 
confers jurisdiction over him equally with personal service. 

3. CASES OVERRULED.—Herrington v. Williamis, 31 Tex., 457, over- 
ruled as to service on non-residents. 


Error from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 
The facts appear in the opinion. 


R. V. Cook, for plaintiff in error, cited Campbell v. Wil- 
son, 6 Tex., 392; Paschal’s Dig., art. 25, and note; Mc- 
Mullen v. Guest, 6 Tex., 275; Ward v. Lathrop, 11 Tex., 
287; Butterworth v. Kinsey, 14 Tex., 500; Lawler v. 
White, 27 Tex., 253; Hill v. Baylor, 23 Tex., 263; Grass- 
meyer v. Beeson, 13 Tex., 529; Thouvenin v. Rodrigues, 
24 Tex., 470. 
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John T. Harcourt, for defendant in error, cited Herring- 
ton v. Williams, 31 Tex., 457; Boswell’s Lessee v. Otis, 9 
How., 348; Cooley’s Const. Lim., 404. 


IRELAND, AssocraTe Justice.—This suit is against Zeigler, 
a citizen of Colorado county, Texas, and John Wilkinson, 
a citizen of the State of Mississippi, on a note made by 
Zeigler. It is alleged that although the note imports an 
obligation by Zeigler alone, it is nevertheless the debt of 
Wilkinson also, and that Zeigler was his agent. 

Service was asked and had on Wilkinson by publication. 

He came in, by attorney, on the 24th of January, 1874, 
and filed a general demurrer and general denial. On the 
6th day of October, 1874, Wilkinson filed an amended an- 
swer, in which it is virtually admitted that he owned prop- 
erty within the jurisdiction of the court. On the 8th day 
of October, 1874, plaintiff filed an amended petition, in 
which it is distinctly alleged that Wilkinson ‘has for sev- 
eral years owned a plantation in Colorado county, about 
thirteen miles below Columbus.’’ 

After the court had told the jury to return a verdict 
against Zeigler for the amount of the note sued on, it pro- 
ceeded further te say: ‘‘ But the court charges the jury that 
the defendant, Wilkinson, being a non-resident, and not 
being served with a citation, nor any property of his being 
in the State seized by process, the court has nothing before 
it to which the judgment of the court can be made to apply, 
and the court is without jurisdiction as to him, so the jury 
can make no finding as to Wilkinson.”’ 

There was a verdict against Zeigler, but no finding as to 
Wilkinson. There was a motion for a new trial, based, 
among other matters, on the charge as to Wilkinson, which 
was overruled, and plaintiff appealed. 

There was no ruling on the demurrer, and it must be 
regarded as waived. 

While it is true that a judgment without personal ser- 
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vice has no extra-territorial force, it is equally true that an 
appearance, either in person or by attorney, has the same 
force and effect as personal service, and a judgment ren- 
dered against a party who appears by attorney would have 
the same validity in any State of the Union as where it was 
rendered. 

The fact that the party is alleged to be a non-resident 
and is cited by publication would not weaken the force of 
the judgment if there was an appearance by attorney. 

We are referred to the case of Herrington v. Williams, 31 
Tex., 457, to sustain the ruling of the court below in this case. 

On page 457 we find this language made use of by the 
court: 

‘‘From the alternative prayer in the petition, which al- 
leged the non-residence of the administrator and heir, and 
the existence of property belonging to him within the juris- 
diction of the court, it is apparent that this could only be 
a proceeding in rem, and the jurisdiction was sought to be 
made to attach to the property and not to the person, as no 
personal judgment can be rendered against a non-resident 
without actual personal service of citation or writ upon the 
party. 

‘‘In order to acquire jurisdiction through the property, 
where the party is a non-resident or absent from the State, 
there are certain essential prerequisites prescribed by stat- 
ute to be performed before the jurisdiction actually attaches 
so as to authorize an adjudication of the court upon the 
rights of parties. 

‘‘There must be an affidavit made, bond and security 
given to the absent party, the impetration of the writ of 
attachment, and its actual levy and return by the ministe- 
rial officer of the court, before the jurisdiction attaches in a 
proceeding in rem.”’ 

By a close inspection of the language used in this quota- 
tion, it will be found that it contains several distinct prop- 
ositions of law, 
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If it be correct to say that no personal judgment can be 
rendered against a non-resident without actual personal 
service, it would seem an idle formula to have citation by 
publication. If the proceeding is one in rem in its charac- 
ter, why have service of citation on a non-resident by pub- 
lication ? 

It is true that in proceedings strictly in rem, as in admi- 
ralty proceedings, there is no personal service, and all the 
world are regarded as parties to and bound by the proceed- 
ings. 

But our proceedings by attachment, either against a citi- 
zen or a non-resident, are not proceedings in rem nor to be 
likened to it. Paschal’s Dig., art. 156, reads: ‘‘That no 
judgment shall be rendered in suits by attachment unless 
the citation or summons has been served in the ordinary 
way, or by publication in the manner provided by law.’ 
Certainly this statute contemplates a personal judgment, 
although service by publication. Personal judgments on ser- 
vice by publication are common to the proceedings in courts 
of most of the States of the Union, and their validity and 
force has been almost universally recognized within the ju- 
risdiction where they are rendered. (Boswell’s Lessee v. 
Otis, 9 How., 350; Oakey v. Aspenwall, 4 Comst., 513; 
Nations v. Johnson, 24 How., 203 ; Freeman on Judgments, 
sec. 127.) 

It is true that where a defendant is a non-resident a plain- 
tiff may sue out an attachment against his property by 
complying with the attachment laws, (Paschal’s Dig., art. 
142,) but it is optional with him whether he will take this 
precautional measure or not. If he chooses he may have his 
judgment on service by publication, and run the risk of the 
non-resident debtor not selling or incumbering before he 
can get his execution. 

If one of the parties litigant reside in the State the juris- 
diction of the courts will attach. 

If neither reside in the State, and it be shown by the plead- 
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ings that the defendant has property here, the jurisdiction 
will attach; and if there is service of process by publication, 
the plaintiff can have his judgment and execution to any 
county in the State, and if he can find property of the de- 
defendant he can sell and make his debt. 

In this case there are three things shown by the record, 
either one of which gave the court jurisdiction over Wil- 
kinson: Ist, it is shown that he had property in Colorado 
county ; 2d, the plaintiff is a citizen of Colorado county ; 
and, 3d, Wilkinson appeared by attorney, and answered. Of 
course in the two first cases mentioned there must have 
been service by publication or otherwise. 

So far as the views here expressed are in opposition to the 
case of Herrington v. Williams, that case must be regarded 
as overruled. As the case in the court below was made to 
turn on the points here noticed, and as none other have been 
noticed in this court, no other question will be discussed. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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ABATEMENT. 
The sufficiency of a plea in abatement must be tested by its own 
allegations; its omissions cannot be aided or supplied by facts in 
other pleas. Breen v. Tex. P. R.W. Co., 302. 


ACCOMPLICE. 

1. The rule forbidding a conviction on the testimony of an accom- 
plice, unless corroborated ‘‘by other testimony tending to connect 
the defendant with the offense committed,’’ is, under the statute, 
positive and peremptory. Coleman y. State, 109. 

2. A servant hired to wash clothes for one day and to iron clothes 
on the next, from the nature of the employment, was a domestic ser- 
vant, and when on trial for theft from the house in which she was 
so employed, it was error to refuse an instruction asked as to the 
mitigation of punishment in favor of a domestic. Jb. 

3. See testimony held insufficient as corroboration of testimony of 
an accomplice in connecting the accused with the offense. Roberts 
v. State, 119. 

4, One jointly indicted with another is not necessarily an accom- 
plice. Ib. 

5. A conviction cannot be had upon the unsupported testimony of 

two or more accomplices. Jb. 


ADMINISTRATION. 
ADMINISTRATORS. SURETIES. 
ESTATES OF DECEDENTS. WILLS. 


ADMINISTRATORS. 

ESTATES OF DECEDENTS. 

WILLS. 

COMMUNITY PROPERTY. 

1. An administrator appointed in 1852 failed to give bond within 
twenty days after his appointment, but in giving bond thereafter 
his appointment was confirmed without objection from any source : 
Held, That in a collateral proceeding the mere irregulaxity of his 
appointment cannot be held to vitiate his acts, otherwise legal, he 
having acted for a number of years. Lewis v. Ames, 319. 

2. An administrator de bonis non cannot maintain an action 
against his predecessor to annul a sale of real estate made by him 
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ADMINISTRATORS— Continued. 
by order of and approved by the court, nor to set aside an allowance 
and approval of an account against the estate made in the proceed- 
ings of the former administration. Brown v. Franklin, 559. 
3. Parties sning an administrator for services rendered and sup- 
plies furnished the deceased, are not competent to prove such labor 
or supplies or their value. Barnhill vy. Kirk, 589. 


ADVERSE POSSESSION. 

The possession by a vendee holding a bond for title and by his 
assigus with notice is not adverse to the vendor, who, in default of 
payment of purchase-money, may recover the premises by action of 
trespass to try title. Keys v. Mason, 140. 


AGENT. 

1. An instrument, though not valid by reason of the want of au- 
thority in the agent who executed it, is admissible in evidence in a 
suit against the agent or his heirs, to establish as against them the 

truth of its recitations. Huffman vy. Cartwright, 296. 
2. Written authority is not necessary to enable an agent to bind 
his principal in an executory contract for the sale of land. Jb. 


AGREEMENT OF COUNSEL. 
1. An agreement of counsel ambiguous in its terms, about the 
meaning of which the parties disagreed after it was filed, may be 
withdrawn by leave of the court upon a motion showing that it 


was made through mistake of the facts on the part of the party ask- 
ing leave to withdraw. Botts v. Martin, 91. 

2. After granting leave to withdraw such agreement of counsel to 
one of the parties, it is not error to exclude it when offered in evi- 
dence by the other party. Jd. 


AGGRAVATED ASSAULT. 

Where, in a trial for aggravated assault charged in the indict- 
ment to have been committed by an adult male upon the person of 
a female, the parties being in court, the defendant is spoken of in 
the evidence as a **man who wore whiskers,’’ and ‘* kept a hotel,”’ 
and the party assaulted is called ‘* Nancy,”’ and referred to as ** she,”’ 
the defendant cannot complain that the court and jury took it for 
granted that he was an adult male and the party assaulted a female. 
Tracy v. State, 9. 

2. A charge in an indictment that an assault was committed **in 
a court of justice,’’ describing the court, is a sufficient allegation of 
an aggravated assault. State v. Hunter, 94. 


AMENDMENT. 
1. It is error to refuse an application to amend a bill of review, seek- 
ing to revise the action of the District Court in probate matters, after 
exceptions to same had been sustained. Ohapman vy, Austin, 133. 
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AMENDMENT— Continued. 

2. The plea of limitation cannot be interposed to an amended peti- 
tion, in a suit for damages for breach of contract, on the ground that 
the amendment sets up a new and different cause of action, barred 
after the filing of the original petition, if the facts alleged as the basis 
of recovery are substantially the same in the original and amended 
petitions, though the form of the breach be different. Lee vy. Bout- 
well, 151. 

3. An amendment was properly allowed where the word * court ”’ 
was omitted where it should have been inserted to show where the 
prosecution was had. James vy. State, 314. 

4. An indictment which does not show on its face that it was 
found in the ‘** District Court’? of the proper county is defective. 
For the error in overruling exceptions taken to such defect the court 
will reverse on appeal; and it seems that such defect could be cured 
by amendment. Mathews y. State, 376. 

5. An amendment to a petition upon an account, setting up a 
written acknowledgment of the debt, must contain an allegation 
that the note or written obligation was signed and delivered by the 
defendant. Wilkinson v. Thulemeyer, 470. 

6. A defendant who failed to move to strike out an amended peti- 
tion setting up a new cause of action as filed too late, cannot on ap- 
peal complain of being forced to trial without having been served 
with a copy of such amendment. Carter vy. Eames, 544. 


APPEAL. 

PRACTICE IN SUPREME COURT. 

1. An information against a district clerk resulting in his removal 
from office is not such a “criminal case” as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, ‘‘ filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.”’? Glavecke vy. State, 137. 

2. By appeal secured to the plaintiff in his second suit in trespass 
to try title, is meant the right to have the action of the court revised 
by the appellate court, whether by appeal or by writ of error. Ma- 
gee v. Chadoin, 488. 

3. Writ of error by our Supreme Court has always been held to 
be but another mode of bringing up a case for revision. Jb. 

4. No appeal lies from the order of a district judge sustaining ex- 
ceptions to and dismissing a petition for habeas corpus, made on the 
return of the writ, such action being equivalent to a refusal to grant 
the writ. Ex parte Coopwood, 467. 


ASSAULT, 
1. The pointing by one person of an unloaded pistol at another, 
within shooting distance, accompanied with an order to kneel down, 
which, through fear is obeyed, will not, under the Criminal Code 
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Continued. 
of this State, constitute an assault. (Paschal’s Dig., art 2144.) Me- 
Kay v. State, 43. 

2. There is a marked difference between the legal injury resulting 
from the act and intent of the assailant in the attempt to commit a 
battery, and in the actual injury of shame or fear in the mind of the 
assailed, that may have been intended aud produced by the act of 
the assailant. Jb. 

3. To effect the legal injury indictable as an assault the assailant 
must have the ability to commit a battery by physical violence on the 
person by the means used. Jb. 

4. The actual injury of shame or fear in the mind of the assailed 
is not a necessary element in the offense of an assault, and the legal 
injury can exist as well without it as with it. When the actual in- 
jury of shame or fear is shown to have been produced, it is pertinent 
only as aggravation of the legal injury. Jb. 

5. The capacity to do the violence upon the person by the means 
used are equally implied and necessary in assault as in battery, and 
the actual suffering of pain, constraint, shame, or other disagreeable 
emotion of the mind on the part of the individual assailed is equally 
unnecessary as an independent fact, and its non-existence, if proved 
or admitted in any case, would not be a full defense to an action 
either civil or criminal. Jb. 

6. An indictment charging an assault ‘upon one , a freed- 
man, whose name is to the grand jurors unknown,”’ is good. It is 
error to sustain exceptions to it for want of the name or description 
of the party assaulted. State vy. Elmore, 102. 





ASSAULT UPON AN OFFICER. 


POLICEMAN, 

While the law makes the killing of a sheriff in the discharge of his 
duty murder, still if he act outside of his authority or exercise it un- 
lawfully, the party resisting his acts is not prevented by the official 
character of the sheriff from setting up said unlawful acts to justify 
or extenuate the offense against the officer in resisting such acts. 
James y. State, 314. 


ASSAULT WITH INTENT TO MURDER. 


AGGRAVATED ASSAULT, 1. 

1. In charging an assault with intent to murder, it is not neces- 
sary to name the weapon with which the assault was committed, or 
to state the manner in which it was used. Mayjfield v. State, 59. 

2. It is no objection to an indictment in charging an assault with 
intent to murder that it also charged facts constituting an aggravated 
assault. Young v. State, 98. 

3. Where a prisoner attempting an escape was pursued and fired 
on by the sheriff, and the prisoner returned the fire, and was on trial 
for an assault with intent to murder the sheriff, and the testimony 
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ASSAULT WITH INTENT TO MURDER—Continued. 

tends to show that the defendant may have supposed the sheriff had 
wrongfully fired on him and had attempted or endangered his life, 
and that what was done by defendant was whilst laboring under the 
influence of resentment or passion arising from such provocation, the 
jury should be instructed so as to give the accused the benefit of such 
evidence in reducing the punishment toa misdemeanor. James vy. 
State, 314. 

4, While the law makes the killing of a sheriff in the discharge of 
his duty murder, still if he act outside of his authority or exercise it 
unlawfully, the party resisting his acts is not prevented by the official 
character of the sheriff from setting up said unlawful acts to justify 
or extenuate the offense against the officer in resisting such acts. Jb. 


ASSIGNMENTS OF ERROR. 

1. Where the charge of the court is assigned as error, on appeal 
the precise point in the charge should be indicated in the assignment 
oferrors. Dunson vy. Payne, 539. 

2. Errors not assigned below are considered as waived ; errors can- 
not be assigned in the Supreme Court except by consent of parties. 
Carter vy. Eames, 544. 


ATTORNEY. 

1. A recital in a decree that a party was represented by an attor- 
ney at law, does not preclude such party from showing the waut of 
authority of the attorney. Chapman y. Austin, 133. 

2. One who has employed a lawyer, who afterwards takes in a 
partner who assists in the case, does not become liable to the firm 
for the fee contracted to be paid to the one contracted with before 
the partnership, by simply talking or consulting with such partner 
about the case, and to that extent recognizing him as his attorney. 
Carr v. Wilkins, 424. 

3. To render a client so liable to the new partner the relation of 
attorney and client must be shown to have existed, and such recog- 
nition must be such as to incorporate the incoming partner into the 
contract of employment as a party to it by express terms or by neces- 
sary implication. Jb. 

4. On the rendition of a decree of divorce, a trustee was appointed 
by the court to sell the homestead and divide the proceeds between 
the parties, taking their receipts therefor. The trustee made sale 
and delivered the half of the proceeds collected to the attorneys of 
the wife, they giving their obligation to the trustee to pay over the 
money and take her receipt for same. ‘The attorneys, after deduct- 
ing their fee, tendered the remainder, which was refused. The 
trustee thereupon paid their client the entire amount, and brought 
suit against the attorneys: Held, That in defense of such suit the 
attorneys could not set off their fee in the divorce suit. Mazey v. 
Besser, 506. 
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ATTORNEY IN FACT. 


A deed by one who signs as attorney in fact for another, for land 
which in the body of the deed appears as the property of the prin- 
cipal, to whom also the purchase-money was secured by notes payable 
to him, as recitedin the deed, and which is acknowledged by the 
maker, as attorney in fact for the principal, but which deed, in the 
granting and warranty clauses, appears to be the act of the attorney : 
Held in equity to be the deed of the principal, and the warranty 
clause not binding upon the attorney. Daughtrey v. Knolle, 450. 


AUDITOR’S REPORT. 


An auditor’s report, although not impeached, cannot be taken 
into consideration in rendering judgment upon a special verdict, 
although the report was admitted without objection in evidence. 
Mussina v. Shepherd, 623. 


BAIL BOND. 


The sureties on a bail bond are relieved from liability by a second 
arrest and bail of their principal on the same indictment. Peacock 
v. State, 11. 


BANKRUPTCY. 


1. A discharge in bankruptcy does not release a lien created prior 
to the proceedings in bankruptcy. Elliott v. Booth, 180. 

_ 2. The State courts have concurrent jurisdiction with the bank- 
ruptey courts over liens on real estate of a bankrupt. The court 
having obtained jurisdiction first retains it. Boone v. Revis, 384. 

3. A creditor whose debt is secured by lien on real estate may en- 
force his lien notwithstanding the discharge in bankruptcy of his 
debtor, and although his claim was not proven up against the bank- 
rupt’s estate. Jb. 


BILLS OF EXCEPTION. 





PRACTICE. 

CRIMINAL PROCEDURE. 

1. Without a bill of exceptions the action of a court in refusing 4 
motion to change the venue will not be considered. Hobbs v. State, 
353. 

2. Where objections are sustained to a question asked a witness, 
the bill of exceptions taken to the ruling should show the evidence 
proposed to be elicited. so that its materiality may be determined on 
appeal. Mathews v. State, 376. 

3. When objections are taken to the ruling of the District Court, 
which do not ordinarily form part of the record, exceptions must be 
taken and presented by bill of exceptions, or by the statement of 
facts, and all the facts and cireumstances pertinent to the exceptions 
and necessary to enable this court to understand the questions de- 
cided by the District Court must also be set forth or shown by the 
record. Griffin vy. Chadwick, 406. 
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BILL OF REVIEW. 

1. In probate matters a bill of review is defective unless it be ac- 
companied by a transcript of so much of the proceedings as relate to 
the order, decision, or judgment sought to be revised, or unless it 
contains a specific statement of the error complained of. Chapman 
v. Austin, 133. 

2. A petition to revise a settlement account of an administrator 
must be filed within two years from the action of the probate court, 
and with it must be filed a copy of the proceedings sought to be re- 
vised, or it must contain the substance of the matters sought to be 
corrected. Dunson v. Payne, 539. 

3. The petition in such case should distinctly show the character 
in which the plaintiff brings suit. Jb. 

4. If an administrator advance money toward claims or expenses 
allowed by the law, and funds come to his hands after such payment, 
he can retain sufficient of the funds to reimburse him for the pay- 
ments. Jb, 

5. The bill of review provided in the probate act of 1870 (Paschal’s 
Dig., art. 5791) is not governed by the rules of chancery practice in 
bills of review; it applies as well to error growing out of fraud or 
mistake only evident from facts shown in the bill, as to error in law 
manifest in the record. Janson vy. Jacobs, 573. 

6. Such bill of review is sufficient if it states the substance of the 
proceeding sought to be revised, and the facts relied on for relief from 
the action of the court complained of. Jd. 

7. If an order of the court in probate matters casts a cloud on the 
right of an heir or devisee, creating an obstacle in asserting such 
right, (as in a compromise by an administrator of a judgment ob- 
tained by him in behalf of the estate and by him compromised, which 
judgment was compromised by mistake or fraud,) such order by bill 
of review may be annulled, and the party in interest allowed to use 
the name of the administrator in proceedings asserting his rights ; 
the administrator and the defendants in such judgment being neces- 
sary parties. Jb. 

8. Such decree would, however, only extend to the revision of the 
act of the court in administering the estate; the judgment affected 
by the compromise could not be litigated in such proceeding. Jb. 


BONA FIDE PURCHASER. 

1. If a deed on its face contains evidence that the absolute right to 
the land, and not the title or chance of title, is sought to be sold, or if 
this fact appear from the adequacy of the price given, or other cir- 
cumstances attending the purchase, then the purchaser may be a 
bona fide purchaser, notwithstanding the deed may have, in some 
other respects, the qualities of a quit-claim deed. Harrison y. Bo- 
ring, 255. 

2. An example of what would amount to constructive notice. 6. 
3. A purchaser who has taken a quit-ciaim deed is not entitled to 
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protection in a court of equity as a purchaser for a valuable consid- 
eration without notice ; he takes under such a deed only the interest 
his vendor could lawfully convey. Jd. 


BURDEN OF PROOF. 
REASONABLE DOUBT. 


BURGLARY. 

1. The joinder in one indictment of the charges of theft and bur- 
glary is not a ground for arrest of judgment upon such indictment 
upon a conviction for burglary. Hobbs vy. State, 353. 

2. The inereased punishment fixed by the statute for the use of 
violence in effecting the crime of burglary, is attached to the use of 
actual force directed to effecting an entrance or toward some person, 
and such violence must be alleged to sustain a verdict for the in- 
creased punishment. Jb. 

3. In an indictment for burglary, in which there was no allegation 
of force, it is error to instruct the jury that if the defendant “ effected 
the entry by force’’ the increased punishment could be assessed. Jd. 

4, It is not error, on a trial for burglary, to instruct the jury that 
the recent unexplained possession of property taken from the house 
is a fact to be considered by the jury, with the other facts and cir- 
cumstances, to enable them to determine the question of guilt or 
innocence of the accused. Prince v. State, 480. 


CATTLE. 

1. The charge of theft of an ‘‘ox”? is a sufficient allegation in an 
indictment, under the Code of Criminal Procedure, for theft of 
cattle. Parchman v. State, 192. 

2. The punishment for fraudulently altering the mark and brand 
of cattle, being the same as for theft of such cattle since the act of 
May 17, 1873, making theft of neat cattle a felony, without regard 
to value of the property stolen, a charge of the court allowing the 
jury to find any other punishment than as prescribed in said act is 
error. Buford v. State, 525. 


CASES REAFFIRMED. 
1. MeFarland v. Wafford, 16 Tex., 602, approved. Willis v. Mor- 
rison, 27. 
2. De Forrest v. Miller, 42 Tex., 34, approved. Bradford v. John- 
son, 383. 


CASES QUALIFIED. 
1. Speake v. White, 14 Tex., 365, qualified by Willis v. Morrison, 
27. 
2. Smith v. Smith, 1 Tex., 621, Lockhart v. White, 18 Tex., 110, 
and Carroll v. Carroll, 20 Tex., 731, discussed, and this case distin- 
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CASES QUALIFIED— Continued. 
guished from Yates v. Houston, 3 Tex., 433, and Babb v. Carroll, 
21 Tex., 765, qualitied by Lewis v. Ames, 319. 


CASES OVERRULED. 
1. Gault v. Goldthwaite, 34 Tex., 104, overruled by Griffin v. 
Chadwick, 409. 
2. Warren v, Wallis, 38 Tex., 22, overruled by Longcope v. Bruce, 
434. . “ 
3. Murray v. The State, 34 Tex., 341, overruled by Davis v. State, 
523. 
4. Herringtou v. Williams, 31 Tex., 457, overruled as to service on 
non-residents by Wilson vy. Zeigler, 657. 
5. Taylor v. Bonner, 38 'Tex., 531, and Johnson v. Pogue overruled 
by Elliott v. Booth, 180. 


CATTLE—RANGE. 

The temporary absence of the owner of cattle from the State, leay- 
ing his stock on their accustomed range and not in charge of any 
agent, is not an abandonment of the possession of such cattle. Cam- 
eron Vv. State, 652. 


CHALLENGE TO THE ARRAY. 

A challenge to the array cannot be made by a negroon the ground 
that he is placed upon trial before a jury composed exclusively of 
white men, and cannot thus have a trial before a jury of his peers; 
nor can such challenge be based on the ground that the white jury 
was not selected ‘* without regard to race, color, or previous condi- 
tion of servitude.”? Williams y. State, 34. 


CHARGE OF THE COURT. 

1. When the court has charged the law correetly in reference to 
the facts of the case as proved, it is not error to refuse to modify the 
charge to adapt it toa lower grade of offense when there are no facts 
in evidence applicable to such charge in the modified form. May- 
Jield v. State, 59. 

2. In an indictment for burglary, in which was no allegation of 
force, it is error to instruct the jury that if the defendant * effected 
the entry by force ’’ the increased punishment could be assessed. 
Hobbs v. State, 353. 

3. In this case the jury should have been instructed that the war- 
ranty of title is not a warranty of quantity, and that the warranty 
Was not binding upon the attorney in fact, and that the deed, on its 
face, was a conveyance of the land in gross, and not warranting a 
specific number of acres. Daughtrey v. Knolle, 450. 

4, Held error to instruct the jury, on a trial for murder, ‘‘ that 
the law implies malice in case of unlawful killing by means calcu- 
lated to produce death, and in such case the burden of proof is on 
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CHARGE OF THE COURT—Continued. 


the defendant, if he would reduce the offense to a lower grade than 
murder in the second degree.’’? The burden of proof is never cast 
upon the accused in the sense that the State is at any time relieved 
from proof of the facts constituting any degree of criminal offense, 
Perry v. State, 473. 

5. An instruction to the jury upon a case of a conflict brought 
on by the accused, giving only the law applicable if the conflict had 
been brought on with intent to kill, is erroneous ; the failure to in- 
struct upon the law, had the conflict been brought on for any other 
purpose, might convey to the jury the impression that the conflict 
had been brought on with intent to kill. Jb. 

6. It is not error to instruct the jury, where one jointly indicted 
was allowed to testify in behalf of the State, ‘‘to give the evidence 
such credit as they believed it entitled to, and that the presumption 
was that all the witnesses testified correctly.’’ Morgan v. State, 511. 

7. Ina criminal case the jury should be distinctly charged as to 
the punishment which may be imposed by their verdict. An error 
in the charge as to such punishment will be ground of reversal, al- 
though the defendant had the benefit of a lighter punishment. Bu- 
ford v. State, 525. 

8. A charge incorrect in law, but which manifestly from the rec- 
ord could in no way have affected the rights of the parties, is not 

“eause for reversal. Carter v. Eames, 544. 

9. A charge to the jury requiring that ‘* the proof should show that 
the defendant did take the animal, (alleged to have been stolen,) 
thereby depriving the owner of its value,” sufficiently instructs the 
jury that the taking must have been “* with intent to deprive the 
owner of its value.”” Keef v. State, 582. 

10. A charge of the court enumerating the principal circumstances 
in evidence relied on as proof of recent possession of the property 
stolen, and instructing the jury *‘that the law raises from them, if 
unexplained, the presumption of guilt,’ is error, for which a new 
trial should have been granted. MeCoy v. State, 616. 


CITATION. 


A citation issued and served on A. B., calling upon him to answer 
a petition ‘wherein N. and G. are plaintiffs, and A. B. & Co. are 
defendants, as per copy of said petition will more fully appear,” is 
sufficient. Guimond v. Nast, 114. 


CITIES. 





In an action against an incorporated town for acts done by the 
mayor and city marshal, held, that for acts done without authority, 
they would be personally liable, nor will any action lie against the 
town for damages for an act within the authority of the city ordi- 
nances and done by the officers of the city. Harrison vy. City of 
Columbus, 418. 
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COMMON CARRIER. 

1. In an action against a common carrier for failure to deliver ar- 
ticles shipped, to which the defendant pleaded a general denial and 
the loss of the articles by the act of God: Held, That the defendant 
could not prove under the pleadings that the plaintiff had released 
the contract for shipment of the articles, or that there was but a 
partial loss. Such defenses should have been pleaded. H. & T. C. 
R. R. Co. v. Harn, 628. 

2. An action will lie against a common carrier for the non-delivery 
of property at its destination, although partially injured, and that 
by act of God. Sueh defense, if the property had been tendered or 
delivered, would only have gone in mitigation of damages. Ib. 


COMMUNITY PROPERTY. 

HOMESTEAD, 3, 4, 5. 

1. The husband has the right to convey and incumber all real 
estate of the community which is not the homestead nor has been 
destinated as the homestead. Mabry v. Harrison, 286. 

2. Under the act of August 26, 1856, upon filing an inventory as 
provided, the survivor can convey the real estate of the commu- 
nity. It is the inventory under said act, and not the appraisement, 
which gives the right to sell. Cordier v. Cage, 532. 

3. That community property is homestead, will not prevent its 

sale under said law. Jd. 

4. Mere omissions in the inventory, or irregularities in the pro- 
ceedings, will not vitiate a sale made of such property, and which is 
inventoried. Ib. 

5. Heirs and creditors could have omissions in the inventory cor- 
rected ; a purchaser would not be affected by them. Jb. 


CONDITION. 
A purchaser of land is not affected by a condition to the deed 
by which his vendor held the land, as to matters to be performed by 
the parties subsequent to its execution. Morrison v. Chandler, 24. 


CONFEDERATE MONEY. 

Where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent 
of inquiring into the actual value of the labor performed, which 
actual value may be recovered. San Patricio Co, v. McLane, 392. 


CONSTITUTIONAL LAW. 

1.. When a discretion is confided to any one branch of the govern- 
ment, a decision by that department upon such matter cannot be 
questioned or revised. March y. State, 64. 

2. Under the constitutional provision that ‘‘ the legislature may 
establish eriminal courts in the principal cities within the State with 
such criminal jurisdiction, coextensive with the limits of the county 
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CONSTITUTIONAL LAW—Continued. 
wherein such cities may be situated, and under such regulations as 
may be prescribed by law,” the legislature had the power to create 
a criminal court for the city of Tyler, in Smith county, with exclusive 
jurisdiction over felonies. Jb. 

3. The citizen has no vested right in any particular court in 
which to be tried for an offense or mode of procedure in such prose- 
eution, Jb. 

4. All mere remedies are objects of legislative control, subject in 
criminal prosecutions to the rule that they be equally speedy, effi- 
eacious, public, and not more burdensome than those existing at the 
date of the commission of the alleged offense. Jb. 

5. The title to the act of 21st March, 1874, ‘‘An act to fix the juris- 
diction in certain cases,” sufficiently expresses the object of the first 

section of said act in enacting *‘ that hereafter any public or private 

corporation, including railroad companies,” * * * “may be 
sued in any court in this State having jurisdiction of the subject- 
matter, and in any county where the cause of action or part thereof 
accrued, or in any county where such corporation has an agency or 
representative, or in the county in which the principal office of such 

corporation is situated.”” Breen v. Tex. P. R. W. Co., 302. 

6. The said act is operative and is the law of the State as to venue 
in the cases provided for therein. Jb. 

7. The Constitution of 1869 provides for only five justices of the 
peace in each county, and makes no reference to a mayor; and since 
its adoption a mayor of a city is not ex officio a justice of the peace, 
and his authority is limited to such grant of power as may be con- 
tained in the charter of incorporation under which he acts, and to 
such laws as may relate to him as mayor, and not as a justice of the 
peace. Bigby v. City of Tyler, 351. 

8. A proclamation by the Governor attaching a county toranother 
eounty for judicial purposes (under art. 12, sec. 24 of the Const.) is 
conclusive upon the courts. They cannot inquire into the causes or 
information upon which the Governor acted. San Patricio Co. v. 
McClane, 392. 

9. That ‘* the presiding judge had heretofore, as counsel, given an 
opinion in regard to the validity of the title to the land in contro- 
versy,”’ is not equivalent to ‘‘where he shall have been of counsel 
in the case,’’ (Const. of 1869, art. 5, sec. 11,) and is not a ground of 
disqualification, and an order for change of venue for such reason is 
not legal, and when objected to, is a cause of reversal. J?ai/road v. 
Ryan, 426. 

10, The Constitution of 1869 provided for five justices of the peace, 
to be elected for the five justices’ precincts in each county. This ex- 
cluded the idea of the mayor being ex officio a justice of the peace, 
either under the general law or under a special act incorporating a 
city and conferring such jurisdiction. Holmes vy. State, 631. 

11. The act of 26th May, 1873, (Gen. Laws 13th Leg., p. 99,) amend- 
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ing the general incorporation act and repealing the 24th section of 
same, (Pasehal’s Dig., art. 5270,) may be considered a legislative in- 
terpretation of the Constitution, and applying equally to cities incor- 
porated by special acts as to those incorporated under the general 
laws. Jb. 


CONSTRUCTION OF STATUTES. 
JURY SCRIP. 
PRACTICE, 1. 
STATUTES CONSTRUED. 


CONTINUANCE. 

1. An application for continuance, made several days before the 
trial, may properly be overruled, unless it be also shown that the 
attendance of the witnesses could not have been had when the case 
was called, or that the proper diligence would have been useless. 
Morgan v. State, 511. 

2. An application for continuance not stating the statutory dili- 
gence, should set out the facts so that the court could judge whether 
the use of statutory diligence would have been effectual in obtaining 
the testimony. Carter v. Eames, 544. 

3. An application for continuance which does not set forth the 
facts or circumstances sufficient to enable the court to see that the 
testimony is material, is insufficient. Wright vy. State, 645. 


CORPORATIONS. 

CouNTY COURTS. 

1. Railroad charters are generally treated as private acts of the 
Legislature, of which courts do not take judicial knowledge. Conley 
vy. Columbus Tap R,. R. Co., 579. 

2. A railroad company receiving property under a contract made 
by its agent is thereby estopped from denying the authority of such 
agent, and would be bound to pay therefor. Jb. 


CONTRACT. 


CONFEDERATE MONEY. ILLEGAL CONTRACT. 
COUNTY COURT. SALE. 

CUSTOM. TRUST AND TRUSTEES. 
DEEDS. 


1. Where a party rendered services for which he was to be com- 
pensated from the proceeds of the sale of the property on which his 
labor was expended, for the purpose of enabling the employer to 
sell it to the best advantage, and after the service was rendered the 
employer withdrew the property from sale: Held, That reasonable 
compensation could be recovered for such services. Fayette Co. v. 
Faisin, 585. 

2. Where the mother and step-father of a widowed daughter took 
her to their house and kept her as a member of their family, giving 
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CONTRACT—Continued. 


her all necessary care and attention, the law will not imply a prom- 
ise that such services were to be paid for without proof of a contract, 
or of such facts as would warrant the inference that the relation be- 
tween the parties was that of debtor and ereditor, and not that of 
parent and child, and was so understood by the parties at the time. 
Barnhill v. Kirk, 589. 


COSTS. 











1, A judgment for costs against the successful plaintiff, made at a 
term subsequent to the final judgment in his favor, on a motion by 
the officers of the court, and served on the attorneys in the princi- 
pal suit, is a nullity, and an execution and sale under such judg- 
ment are also nullities. Simpson v. Trimble, 310. 

2. If an execution be authorized under Paschal’s Dig., art. 3831, 
against the successful party for costs by him incurred, such execu- 
tion, under the statute, must be issued to the county of his resi- 
dence ; and an execution issued to any other county for such costs, 
in absence of a judgment against him, would be a nullity, and pur- 
chasers under such execution would take nothing. Jb. 

3. Counties are not liable for costs of the district clerk in misde- 
meanor cases or in felony cases dismissed. Colorado Co. v. Beethe, 
447, 

4. Under the act November 14, 1864, in force, the action of the 
County Court upon the sheriff's account for the board and guarding 
of prisoners in jail is conclusive, in the absence of allegations that 
the County Court had abused its discretion in the matter, or that 
the amount allowed was not sufficient for the support of such pris- 
oners. Fayette Co. v. Faires, 514. 


COUNTY COURTS. 












1. The County Courts cannot, without special authority, issue 
commercial paper so as to charge the county or deprive the county 
of any defense it might have against the original creditor; and the 
holder of an ordinary draft upon the county treasurer would only 
take the claim against the county, of which the draft would be evi- 
dence and subject to every defense which existed against the orig- 
inal holder of such claim. San Patricio Co. v. McClane, 392. 

2. The County Courts are charged with the financial management 
of county affairs, and all claims against the county should be submit- 
ted to them for their approval. Colorado Co. v. Beethe, 447. 


COVERTURE. 






Where plaintiff in trespass to try title showed in his chain of title 
that the title he held had been vested May 1, 1847, in a married 
woman, and so continued until within the period of limitation plead- 
ed, it devolved upon the defendant to prove his entry before that date, 
May 1, 1847. Sterrett v. Middleegge, 536. 
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COUN TIES—CLAIMS AGAINST. 

1. The act of 21st July, 1870, (Paschal’s Dig., 6040,) providing for 
the payment of the outstanding indebtedness of the several counties, 
requires all such claims to be registered and numbered, and pro- 
hibits payment, except in the order of number and date of presenta- 
tion for registration ; and in a suit upon a claim not so presented for 
registration that fact may be pleaded. San Patricio Co. y. McClane, 
392. 

2. The County Courts cannot, without special authority, issue 
commercial paper so as to charge the county or deprive the county 
of any defense it might have against the original creditor; and the 
holder of an ordinary draft upon the county treasurer wonld only 
take the claim against the county, of which the draft would be evi- 
dence and subject to every defense which existed against the orig- 
inal holder of such claim. Jb, 

3. Since the act of 21st July, 1870, (Paschal’s Dig., art. 6044,) con- 
cerning county liabilities, providing for their registration and pay- 
ment in order of date, the county treasurer is not authorized to pay 
out money upon the order of the district judge upon the treasurer. 
Colorado Co. v. Beethe, 447. 

4. In a suit by the county against the county treasurer for money 
of the county, the treasurer cannot defend by showing payment 
of claims on the order of the district judge drawn upon him as 
treasurer. Ib. 

5. Counties are not liable for costs of the district clerk in misde- 
meanor cases or felony cases dismissed. Jb. 


CRIMINAL LAW. 


AGGRAVATED ASSAULT. MANSLAUGHTER. 
ASSAULT. MURDER. 
ASSAULT WITH INTENT TO RAPE. 

MURDER. SELLING INTOXICATING LI- 
ASSAULT UPON AN OFFICER. QUORS WITHOUT LICENSE. 
BURGLARY. SWINDLING. 

DOMESTIC. ‘THEFT. 

EMBEZZLEMENT. UNLAWFULLY PRACTICING 
ESCAPE OF FELON, MEDICINE. 

ESTRAYS. 


1. The pointing by one person of an unloaded pistol at another, 
within shooting distance, accompanied with an order to kneel down, 
which, through fear, is obeyed, will not, under the Criminal Code of 
this State, constitute an assault. (Paschal’s Dig., art. 2144.) Mce- 
Kay vy. State, 43. 

2. There is a marked difference between the legal injury resulting 
from the act and intent of the assailant in the attempt to commit a 
battery, and in the actual injury of shame or fear in the mind of the 
assailed, that may have been intended and produced by the act of 
the assailant. Jb. 
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3. To effect the legal injury indictable as an assault, the assailant 
must have the ability to commit a battery by physical violence on 
the person by the means used. Jb. 

4, The actual injury of shame or fear in the mind of the assailed 
is not a necessary element in the offense of an assault, and the legal 
injury can exist as well without it as with it. When the actual 
injury of shame or fear is shown to have been produced, it is perti- 
nent only as an aggravation of the legalinjury. Jb. 

5. The capacity to do the violence upon the person by the means 
used are equally implied and necessary in assault as in a battery, 
and the actual suffering of pain, constraint, shame, or other dis- 
agreeable emotion of the mind on the part of the individual assailed, 
is equally unnecessary as an independent faet, and its non-existence, 
if proved or admitted in any case, would not be a full defense to an 
action either civil or criminal. Jb. 

6. Article 2076, Paschal’s Dig., making it a penal offense to sell 
intoxicating liquors in quantities of a quart or more and permitting 
the same to be drunk where sold, is still in force, not being repealed 
by the subsequent statutes (Paschal’s Dig., 7708 and 7764) imposing 
a tax on selling liquors and giving to the receipt of the sheriff and 
county treasurer the effect of a license. State vy. Perry, 100. 

7. An indictment for unlawfully engaging in the practice of med- 
icine, must allege that it was done without a diploma, or without 
having a certificate of qualification from some authorized board of 
medical examiners, as provided in the statute, (Paschal’s Dig., art. 
7200,) or without having practiced five consecutive years in the pro- 
fession ; and it must be alleged that the accused resided or sojourned 
in the county where such indictment was presented. State v. Gold- 
man, 104, 

8. The punishment for fraudulently altering the mark and brand 
of cattle, being the same as for theft of such cattle since the act of 
May 17, 1873, making theft of neat cattle a felony, without regard to 
value of the property stolen, a charge of the court allowing the jury 
to find any other punishment than as prescribed in said act is error. 
Buford vy. State, 525. 


CRIMINAL PROCEDURE. 





CONSTITUTIONAL LAW, 3, 4. PRACTICE IN DISTRICT 
ELECTION IN CRIMINAL TRIALS. CouURTS, 7. 

HABEAS CORPUS. REASONABLE DOUBT. 
INDICTMENT. SELE-DEFENSE. 
JURISDICTION, 1. THREATS. 

MALICE. VERDICT. 


1. When two distinct offenses are charged in an indictment or de- 
veloped by the evidence, the district attorney should be required 
to elect on which of the charges he intends to claim a conviction, as 
soon as he has examined the witnesses far enough to identify the 





INDEX. 


CRIMINAL PROCEDURE— Continued. 
transaction, and in all cases the election must be made before the 
accused offers his testimony. Lunn vy. State, 85. 

2. There must be I-gal and competent evidence pertinently identi- 
fying the accused with the transaction constituting the offense charged 
against him, toa degree of certainty greater than a mere probability 
or strong suspicion in order to convict. Tollett v. State, 95, 

3. The provisions of the code impose upon the District Court in 
the first instance, and afterwards on the Supreme Court, the respon- 
sibility of determining whether or not there has been adduced be- 
fore the jury a sufficient amount of legal and competent evidence to 
render it safe to allow the verdict to stand and become a precedent. 
Ib. 

4. The code (Paschal’s Dig., art. 3091) expressly requires, when a 
special plea is submitted to them, that the jury must say in their ver- 
dict that the matters alleged in such plea are true or untrue, Dea- 
ton v. State, 446. 

5. A plea of former acquittal, regular in other respects, but not 
stating the day or month of the year when the former trial was had, 
is not, on that account, a uullity, and it was error to exclude evi- 
dence offered on the trial to support the plea. Jb. 

6. In criminal cases the burden of proof is not on the defendant 
in the sense understood in civil cases; the reasonable doubt extends 
to the entire case, and the presumption of innocence must be over- 
come by the prosecution before a conviction can be had. Perry v. 
State, 473. 

7. A defendant cannot object to the testimony as incompetent, 
of one jointly indicted, after the district attorney has dismissed the 
indictment as to the witness offered. Morgan y. State, 511. 

8. In a criminal case the jury should be distinctly charged as to 
the punishment which may be imposed by their verdict. An error 
in the charge as to such punishment will be ground of reversal, 
although the defendant had the benefit of a lighter punishment. 
Buford v. State, 525. 

9. On habeas corpus the accused cannot interpose the plea of 
autre fois acquit. He can only have its benefit by special plea en- 
tered in the court in which the indictment is pending. Pitner v. 
State, 578. 


CROSS BILL. 
VERDICT, 1. 


CUMULATIVE PUNISHMENT. 

Under the code there is no authority in the District Court to fix 
the commencement of a term in the penitentiary at the expiration 
of another term. ‘The term of punishment must begin from the date 
of the sentence ; and a judgment otherwise will be corrected on ap- 
peal upon the original verdict. Prince vy. State, 480. 
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CUSTOM. 

1. If lawful, a custom may be shown, and which will control and 
supply an omission in a contract between buyer and seller. Woods 
v. Half, 633. 

2. The custom among merchants at Galveston, in dealing with 
country merchants, that the seller has not performed his duty or 
parted with his property until he has boxed up the goods, conveyed, 
and delivered them to a carrier, and has taken a bill of lading there- 
for, may be given in evidence in ascertaining when the property in 
goods sold to a country merchant passed. 6. 

3. Goods boxed up, marked in the name of the buyer, and on a 
dray on the way to the wharf for delivery to the carrier, are not 
subject to levy as the goods of the buyer. 0. 


DAMAGES. 

1. In an action upon a note executed in part consideration for ‘‘a 
16-horse power portable engine’? defendant pleaded in reconven- 
tion, breach of a guaranty of the capacity of the engine: Held, That 
the relief was an abatement of the purchase-money equal to the 
difference in the value of the engine furnished and that contracted 
for. Wright v. Davenport, 164. 

2. In the absence of fraud or of an express contract to take back 
an article sold with guaranty, the vendee cannot return the article 
and recover back all the purchase-money. The measure of dam- 
ages is the difference between the article delivered and that called 
for in the guaranty. Jb. 

3. This rule will not apply to contracts where there is an express 
or implied agreement that the vendee shall not be required to keep 
the article if not such as was stipulated for, but in such case the 
goods are returned under the contract. Jd. 

4. Damages on breach of warranty are ordinarily the purchase- 
money and interest which may be shown by other evidence than the 
recitals in the deed; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. Glenn v. Mathews, 400. 

5. In an action against an incorporated town for acts done by the 
mayor and city marshal: Held, That for acts done without author- 
ity they would be personally liable, nor will any action lie against 
the town for damages for an act within the authority of the city or- 
dinances and done by the officers of the city. Harrison vy. City of 
Columbus, 418. 

6. In a suit against a sheriff and an execution creditor for seizure 
of goods in which issue is taken between the sheriff and the execu- 
tion creditor, who had given an indemnity bond, a general verdict 
for plaintitf will not authorize a judgment over in favor of the sheriff 
against the plaintiff in execution. Longeope v. Bruce, 434. 

7. In a suit against a sheriff and the execution creditor for a 
wrongful seizure, to recover against the creditor, it must have been 
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DAMAGES— Continued. 
shown that he was a joint trespasser; and in such case the sheriff 
could not have had judgment over against the execution creditor. Jb. 
8. To fix such liability upon the judgment creditor for a levy, it 
must appear (1) that no interest in the goods belonged to the defend- 
ant in execution ; and (2) that the creditor ordered or instigated the 
levy upon the goods seized. Jb. 


DEED. 

1. A purchaser who has taken a quit-claim deed is not entitled to 
protection in a court of equity as a purchaser for a valuable consid- 
eration without notice; he takes under such a deed only such interest 
as his vendor could lawfully convey. Harrison v. Boring, 255. 

2. Where a deed assumes to convey the land and not merely the 
title (such as it is) that the vendor has in it, and there is a general 
warranty, the deed not only imports a bona fide conveyance in ref- 
erence to the subject of the sale and purchase designed thereby to be 
vested in the purchaser, but it will carry any after-purchased right 
or title that may be acquired by the vendor. Jb. , 

3. A deed to land which binds the vendor to warrant ‘the title 
hereby conveyed against the lawful claim of all persons claiming the 
same or any part thereof from, by, through, or under him”? is but a 
quit-claim deed, notwithstanding the special warranty, for that refers 
to the estate or title sold and not to the land. Jb. 

4. A deed by one who signs as attorney in fact for another, for 
land which in the body of the deed appears as the property of the 
principal, to whom also the purchase-money was secured by notes 
payable to him, as recited in the deed, and which is acknowledged 
by the maker, as attorney in fact for the principal, but which deed, 
in the granting and warranty clauses, appears to be the act of the 
attorney : Held in equity to be the deed of the principal, and the war- 
ranty clause not binding upon the attorney. Daughtrey v. Knolle, 450. 

5. Where a deed has been made by the party having the lawful 
authority to sell, the use by such person of a name different from that 
by which the party is usually known will not vitiate the deed. Cor- 
dier v. Cage, 532. 


DEMURRER. 

PLEADING. 

1. A petition on an account for labor at a stipulated price per 
month is insufficient in the absence of an allegation that the labor 
was performed. An exhibit showing the months and price ‘for 
services rendered,’’ and referred to for the amount due, will not 
cure the defect. Such petition is bad on general demurrer. Shuttock 
v. Griffin, 566. 

2. A demurrer to a petition can only be sustained because of some 
defect appearing therein, and not because of any matter set out in 
the demurrer. Conley v. Columbus Tap Railroad, 579. 
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DISCOVERY. 


1. Defendant, in support of a valid defense, set up in his answer 
filed therewith interrogatories to support it, which were not an- 
swered: Held error in the court to refuse to take the interrogatories 
as confessed. Nor is the error cured by the fact that the same facts 
were sustained by other testimony. Jarrell v. Kemper, 421. 


DISTRESS WARRANT. 


1. An affidavit that defendant ‘is indebted to plaintiff in the sum 
of one hundred and twenty-six dollars, or thereabouts, for rent and 
supplies furnished and advances made” to the defendant, is not suf- 
ficient to authorize the issuance of a distress warrant. Jones v. 
Walker, 200. 

2. A petition must be filed by the plaintiff where a distress warraut 
is applied for, which petition or the affidavit must contain a definite 
statement of the items of the indebtedness, and that the same are 
of such nature that the distress warrant was authorized as a rem- 
edy. In the absence of such petition when the case is reached, the 
proceedings should be dismissed. Jb. 

3. Where a sub-tenant paid rent to the tenant for two years of a 
term of lease for three years, and the third year, by consent of all 
interested, attorned to the landlord, the crop made during the third 
year is not subject to distress for the rent due from the tenant for 
the first two years of the lease and during his sub-tenancy. Harvey 
v. McGrew, 412. 


DIVORCE. 


A marriage cousummated while the man is under arrest for se- 
ducing the woman, and on the advice of the officers of the law and 
by-standers that, by marrying, the party under arrest would be 
relieved from further prosecution, is valid. The marriage contract 
cannot be avoided under such circumstances on the ground that it 
was consummated under duress. Johns v. Johns, 40. 


DOMESTIC. 


1. The rule forbidding a conviction on the testimony of an accom- 
plice, unless corroborated ** by other testimony tending to connect 
the defendant with the offense committed,”’ is, under the statute, 
positive and peremptory. Coleman vy. State, 109. 

2. A servant hired to wash clothes for one day and to iron clothes 
on the next, from the nature of the employment, was a domestic 
servant, and when on trial for theft from the house in which she 
was so employed, it was error to refuse an instruction asked as to 
the mitigation of punishment in favor of a domestic. Jd. 


DURESS. 





DIVORCE. 








INDEX. 683 


ELECTION, IN CRIMINAL TRIALS. 

When two distinct offenses are charged in an indictment or devel- 
oped by the evidence, the district attorney should be required to elect 
on which of the charges he intends to claim a conviction as soon as 
he has examined the witnesses far enough to identify the transaction, 
and in all eases the election must be made before the accused offers 
his testimony. Lunn vy. State, 85. 


EMBEZZLEMENT. 

1. An indictment for embezzling money will not be sustained by 
proof of embezzling United States currency or national-bank bills. 
Block v. State, 620. 

2. In legal acceptation, the word money means current metallic 
coins. Jb, 


EQUITY. 
BILL OF REVIEW. 
CROSSBILL. 
INJUNCTION. 
TRUST AND TRUSTEES. 
VENDOR'S LIEN. 





ESTATES OF DECEDENTS. 

ADMINISTRATION. 

FUARANTY. 

HOMESTEAD. 

JUDGMENT LIENS. 

1. An administrator has no right, without an order of the court, 
to apply the general assets of the estate to the discharge of a debt 
secured by vendor's lien upon the homestead set apart to the family 
of the deceased. Mullins v. Yarborough, 14. 

2. It seems that under art. 5706 Paschal’s Dig., providing that 
payment of a debt secured by special lien may be ordered out of the 
general assets when beneficial to the estate, such order would only 
be made when beneficial to the general estate. The homestead forms 
no part of such estate. Jb. 

3. See discussion of practice in action upon the reports of execu- 
tors and administrators. Chapman vy. Austin, 133. 

4. In the administration of an estate under a will, independent 
of the provisions of the statute, the property may be charged in the 
hands of the executor, and is liable to execution in the same manner 
as any other property which may be administered under a power; 
but if the holder of a claim brings suit against the estate, relying 
upon the will to take the estate and its management out of the oper- 
ation of the provisions of the statute requiring claims to be presented 
to the executor before the institution of suit, the facts relied on must 
be fully stated; and the allegation that an executor has been ap- 
pointed without bond being required is not sufficient. Rogers v. 
Harrison, 169. 
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ESTATES OF DECEDENTS—Continued. 

5. In insolvent estates, under the probate act of 1848, the home- 
stead descended to the widow and ehildren of the deceased in fee, 
free from all express lien creditors. Reeves v. Petty, 249. 

6. Allowance in lieu of homestead, &c., should’ be made out of 
the entire estate. It cannot be insisted on as attaching wholly to 
property occupied as a homestead as against those holding valid in- 
cumbranees. Mabry vy. Harrison, 286. 

7. When, from the uncertainty in the construction and execution 
of the laws and the facts pertaining thereto, the venue where juris- 
diction should have been exercised over the estate of a decedent 
was in 1843 rendered uncertain, and all the parties interested in the 
estate acted upon and acquiesced in the assumption of jurisdiction 
by a County Court whieh had jurisdiction of the subject-matter of 
estates, and jurisdiction over the particular estate was assumed by 
no other court at that time, such jurisdiction cannot now be called 
in question collaterally. Lewis vy. Ames, 319. 

8. The action of a County Court in granting letters of adminis- 
tration upon an estate in 1845, and directing partition without notice 
to parties interested in a will which had been probated and was on 
file in the same court, and which was made by the decedent and 
disposed of the estate, cannot affect the rights of the legatees under 
the will. Jd. 


9. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the lega- 


tees, under a will of the decedent, who were at the time known to 
petitioner, were not made parties, will not avail as constituting color 
of title under the three-years’ limitation against such legatees. Jb. 

10. The statutory mode of presenting claims to the administrator 
for allowance or approval is not the proper remedy to recover back 
money paid for land bought at administrator’s sale, where there is a 
deficit in the land sold. Giddings v. Heiskill, 386. 

11. An estate was appraised at fifteen hundred dollars; a creditor 
had a mortgage, allowed and approved, on two mules belonging to the 
estate; there being no homestead, the court, in lieu thereof and of 
other exempt property, set aside all of the assets of the estate ex- 
cept the said two mules to two children of the deceased, they being 
the family. On appeal by the guardian of the children from the 
order setting aside the property, and which excepted the two mules 
from its operation, held, that in the absence of facts showing that 
the allowance made by the court was insuflicient to support the two 
children, the action of the court below will not be disturbed. Ross 
v. Smith, 398. 

12. This court will not determine, in absence of testimony, that 
thirteen hundred dollars is too small an allowance to be made to two 
minors in lieu of exempt property in the administration of their 
father’s estate. Jb. 

13. A non-resident creditor residing in one of the United States 
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ESTATES OF DECEDENTS— Continued. 
is entitled to participate with resident ereditors in the assets of an 
insolvent estate in Texas, according to the rank and classification of 
the claim, in the absence of evidence of any payment on such claim 
from assets elsewhere. On such evidence such claim will be post- 
poned until resident creditors have received their pro rata equal to 
such payment. Tyler v. Thompson, 497. 
14. The approval of a judgment attaches its lien upon all lands 
in the county where rendered without further description of such 
lands. Ayers v. Waul, 549. 


ESTOPPEL. 

1. ‘The owner of land may create an easement by parol agreement 
or representation which has been so acted on by others as to create 
an estoppel in pais, as when one, trusting the agreement or repre- 
sentation, has, on the faith thereof, expended moneys which would 
be lost if the right to enjoy the easement could be revoked. Harrison 
v. Boring, 255. 

2. If one so expresses himself to another that the one addressed 
may reasonably infer the existence of an agreement or license, 
whether the party intends that he should do so or not, it has the 
effect that the party using the language cannot afterwards gainsay 
the reasonable inference to be drawn from his words. Jb. 

3. If one entitled toa locative interest of one-third in a tract of land 
verbally agrees with another that he shall appropriate a particular 
portion of the survey in satisfaction of his claim, this as between the 
parties amounts to a parol partition of the land, and its validity 
sannot be afterwards objected to by the assumed owner of the two- 
thirds, who afterwards acquires title on the ground that he had no 
title when the agreement was made. Huffman v. Cartwright, 296. 

4, A railroad company receiving property under a contract made 
by its agent is thereby estopped from denying the authority of such 
agent, and would be bound to pay therefor. Conley v. Columbus Tap 
Railroad Co., 579. 


ESTRAYS. 

1. The gist of the offense of unlawfully killing an estray is the 
unlawful disposition of it, and the venue should be laid where such 
disposition was made of the estray, not where it was estrayed, 
Brogden vy. State, 103. 

2. Evidence that the accused once rode for several days an estray 
horse in the neighborhood of its range, is not proof of a felonious tak- 
ing. Blackburn vy. State, 457. 


ESCAPE. 
1. The escape of an appellant who is convicted forfeits his right 
to have his appeal heard, though the court will act if requested by 
the attorney general. Moore v. State, 595. 
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2. The escape is not ground for dismissal until after a reasonable 
time for the recapture or surrender of appellant into custody. Jb. 

3. Appellant escaped October, 1873: Held, February, 1876, that 
reasonable time had been allowed for capture or surrender, and no 
appearance having been entered, the case was dismissed. Jb. 

4, The right given an officer having the custody of a prisoner con- 
victed of a felony to take life to prevent the escape of the prisoner, 
does not extend to an officer attempting to rearrest an escaped 
penitentiary convict. Wright v. State, 645. 

5. A guard of penitentiary convicts in attempting the recapture 
of an escaped convict has only such authority as belongs to an ordi- 
nary peace officer in making an arrest. Jb. 


EVIDENCE. 

FAcT CASES. 

1. Where, in actions by or against executors, &c., the testimony 
of a party to the suit as to statements made by the deceased is 
admitted over objections made, the ruling of the court will be con- 
sidered as made upon the objection taken, unless it aftirmatively 
appear that the testimony was admitted in the exercise of the discre- 
tion allowed the court under the statute. Donley v. Bush, 1. 

2. In the absence of fraud or mistake, it is inadmissible toadmit parol 
declarations varying or contradicting a written contract. Such testi- 
mony is not admissible toexplain subsequent acts of the party towhom 
the parol statements were made touching the written contract. 1b. 

3. ‘The exclusion of testimony which, if admitted, would not have 
changed the result cannot be considered cause for reversal. Morri- 
son v. Loftin, 16. 

4. A conviction will not be permitted to stand when based ex- 
clusively on testimony of a witness who is incapable of exercising a 
faculty necessary to a knowledge of the matter about which he testi- 
fies. Williams vy. State, 34. 

5. The declarations of a party after the commission of an offense, 
after he has been found with the stolen property in his possession, 
are not evidence in his favor. Powell v. State, 63. 

6. There must be legal and competent evidence pertinently iden- 
tifying the accused with the transaction constituting the offense 
charged against him, to a degree of certainty greater than a mere 
probability or strong suspicion, in order to convict. Tollett v. State, 95. 

7. See facts raising presumption sufficiently strong to warrant the 
jury in coming to the conclusion of the guilt of the accused. Young 
v. State, 98. 

8. The rule forbidding a conviction on the testimony of an accom- 
plice, unless corroborated ‘* by other testimony tending to connect 
the defendant with the offense committed,’’ is, under the statute, 
positive and peremptory. Coleman v. State, 109. 

9. The Admission of illegal evidence of an important fact material 
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and pertinent to the issue, and which is additional to other facts 
in evidence, is erroneous, and a conviction will not be permitted to 
stand, however certain it may be that the jury would have found a 
verdict of guilty upon other sufficient evidence adduced on the trial. 
Mc Williams y. State, 116. 

10. See testimony held insufficient as corroboration of testimony 
of an accomplice in connecting the accused with the offense. Pob- 
erts v. State, 119. 

11. One jointly indicted with another is not necessarily an accom- 
plice. Jb. 

12. A conviction cannot be had upon the unsupported testimony 
of two or more accomplices. 6. 

13. When an instrument which has been recorded is in evidence, 
the original record-book may be also used in evidence for the pur- 
pose of showing more definitely than would appear from a defective 
certificate of the clerk on the instrument the fact of the record and 
its date. Pope v. Graham, 196. 

14, An instrument, though not valid by reason of the want of au- 
thority in the agent who executed it, is admissible in evidence in a 
suit against the agent or his heirs to establish as against them the 
truth of its recitations. Huffman v. Cartwright, 296. 

15. No portion of the transcript of the proceedings of an adminis- 
tration under which land was sold on account of the impracticability of 
partitioning without sale, need be recorded in the county where the 
land is situate in order to permit the introduction of the transcript in 
evidence in a suit involving the title tothe land. Lewis vy. Ames, 319. 

16. Where there is evidence of mutual threats by the deceased and 
accused, and ill-feeling, and that the accused started to hunt the 
deceased with the avowed purpose of using violence upon him un- 
less he should take back a charge made by him against defendant, 
and that a collision ensued when both were seeking each other, it 
is not error to refuse to instruct the jury that the accused had the 
right to seek a peaceable interview with the deceased to demand a 
retraction of the charge. The conditional nature of the threats will 
not protect defendant from the consequences of his deliberate act. 
Gilleland vy. State, 356. 

17. The fact of possession is for the jury; but what character of 
facts are required or are sufficient is a question of law, requiring an 
explanation of the statute to enable the jury to determine the 
nature and character of the occupation or possession insisted on as 
a defense. Word v. Drouthett, 365. 

18. It not appearing that the use of the word ‘*horse”’ by the wit- 
nesses was in its technical sense as used in the statute, and was 
used in describing the animal stolen, which was described in an in- 
dictment for theft as a gelding, there being no question made below 
as to the variation, the court declines to reverse on that ground. 
Mathews vy. State, 376. 
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19. Possession of stolen property, to raise a presumption of guilt, 
must be recent; and such possession cannot be inferred from testi- 
mony showing that the accused, in 1874, had possession of and pub- 
licly used a mule which had escaped or had been stolen from its 
owner in 1872. Beck v. State, 430. 

20. When the recent possession by the accused of the cattle stolen 
was relied on as proof of guilt, and the testimony showed that the 
cattle were butchered by the accused at a public pen, and the hides, 
heads, and other evidence of their identity left exposed for a week 
or two: Held, That the testimony was inconsistent with the guilt of 
the accused. Wafford v. State, 439. 

21. Parties suing an administrator for services rendered and sup- 
plies furnished the deceased are not competent to prove such labor 
or supplies or their value. Barnhill y. Kirk, 589, 

22. Recent possession, if unexplained, is a fact to be taken with 
the other testimony, from all which the jury may infer guilt as a 
presumption of fact, not of law. Any interference with the right 
of the jury in drawing their own conclusions from such testimony, is 
error. McCoy v. State, 616. 

23. The prohibition against the husband and wife testifying against 
each other (Paschal’s Dig., 3113) does not extend to parties unlaw- 
fully living together, recognizing each other as husband and wife. 
Mann v. State, 642. 


EXECUTION SALE. 

Costs, 2. 

1. A purchaser at execution sale who looks to the record and finds 
there a valid subsisting judgment authorizing the execution under 
which the officer proceeds, and who in good faith buys, pays the 
purchase-money, and receives a deed, takes a title which is valid until 
the sale is set aside. Owen y. City of Navisota, 517. 

2. A sale made under execution, in violation of the order of plain- 
tiff, and in which property has been sacrificed, may be set aside by 
motion in the court from which the execution issued, with notice to 
the purchaser or by appealing to the equitable jurisdiction of the 
court, setting up grounds for equitable relief, offering to repay the 
purchase-imoney and to do equity. Jd. 

3. A sale made by a deputy sheriff under an execution issued upon 
a judgment, which by agreement of parties had been stayed, and 
notice of stay given to the sheriff, but not communicated to the dep- 
uty making the sale, and the purchaser being ignorant of the agree- 
ment, is not void, though is may be avoided as above. Jd. 





FACT CASES. 
1. Facts criticised as evidencing fraud. Morrison v. Chandler, 24. 
2. Facts held insufficient proof of identity of money alleged to 
have been stolen. Williams v. State, 34, 
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3. Facts held sufficient proof of aggravated assault. Young v. 
State, 98. 

4, See testimony held insufficient as corroboration of testimony of 
an accomplice in connecting the accused with the offense. Roberts 
v. State, 119. . 

5. Facts held insufficient evidence of verbal partition of lands. 
Dement v. Williams, 158. 

6. Facts held insufficient to prove taking in cases of theft. Mar- 
tin v. State, 172. 

6. Facts held sufficient as evidence of constructive notice. Har- 
rison V. Boring, 255. 

8. Discussion of facts relied on as proving a destination of a home- 
stead. Moreland v. Barnhart, 275. 

9. Facts sufficient to require a new trial in a conviction for theft. 
Beck v. State, 430. : 

10. Evidence held insufficient to sustain a verdict of guilty of 
theft. Wafford v. State, 439. 

11. Facts held insufficient proof of ownership as alleged to sustain 
a conviction of theft. Blackburn vy. State, 458. 

12. Facts in which it was held that the definition of murder in 
the second degree was not sufficiently given to the jury. Perry v. 
State, 473. 

13. Facts held insufficient evidence of mistake. Hughes v. Delaney, 
529. 

14. Facts held insufficient to sustain the plea of limitation of ten 
years. Sterrett v. Middleegge, 536. 

15. Testimony held insufficient to support a verdict of guilty of 
theft of cattle. Cameron vy. State, 652. 


FEDERAL COURT. 
BANKRUPTCY. 
FINAL JUDGMENT. 


LIENS. 
FINAL JUDGMENT. 
JUDGMENT. 


1. Upon the dissolution of an injunction in chambers in vacation 
the judge cannot enter final judgment dismissing the bill. Such an 
order made in vacation is not a final judgment. rice v. Bland, 145. 

2. An order overruling a motion to set aside an order transferring 
a case to the United States Court and to reinstate the case on the 
docket is a final judgment, and may be appealed from. Rosenfield 
v. Condict, 464. 

3. **Final hearing or trial,”’’ as used in the act of Congress of March 
2, 1867, relating to the transfer of cases from the State to the Federal 
Courts, means the ultimate, final, or complete disposition of the pend- 
ing case, so that the right to transfer to the Federal Court is not lost 
by a trial resulting in a judgment which was reversed on appeal. Jb. 
44 
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EVIDENCE— Continued. 

19. Possession of stolen property, to raise a presumption of guilt, 
must be recent; and such possession cannot be inferred from testi- 
mony showing that the aceused, in 1874, had possession of and pub- 
licly used a mule which had eseaped or had been stolen from its 
owner in 1872. Beck vy. State, 430. 

20. When the recent possession by the accused of the cattle stolen 
was relied on as proof of guilt, and the testimony showed that the 
cattle were butchered by the accused at a public pen, and the hides, 
heads, and other evidence of their identity left exposed for a week 
or two: Held, That the testimony was inconsistent with the guilt of 
the accused. Wafford vy. State, 439. 

21. Parties suing an administrator for services rendered and sup- 
plies furnished the deceased are not competent to prove such labor 
or supplies or their value. Barnhill y. Kirk, 589. 

22. Recent possession, if unexplained, is a fact to be taken with 
the other testimony, from all which the jury may infer guilt as a 
presumption of fact, not of law. Any interference with the right 
of the jury in drawing their own conclusions from such testimony, is 
error. McCoy v. State, 616. 

23. The prohibition against the husband and wife testifying against 
each other (Paschal’s Dig., 3113) does not extend to parties unlaw- 
fully living together, recognizing each other as husband and wife. 
Mann v. State, 642. 


EXECUTION SALE. 

Costs, 2. 

1. A purchaser at execution sale who looks to the record and finds 
there a valid subsisting judgment authorizing the execution under 
which the officer proceeds, and who in good faith buys, pays the 
purchase-money, and receives a deed, takes a title which is valid until 
the sale is set aside. Owen vy. City of Navisota, 517. 

2. A sale made under execution, in violation of the order of plain- 
tiff, and in which property has been sacrificed, may be set aside by 
motion in the court from which the execution issued, with notice to 
the purchaser or by appealing to the equitable jurisdiction of the 
court, setting up grounds for equitable relief, offering to repay the 
purchase-money and to do equity. Jb. 

3. A sale made by a deputy sheriff under an execution issued upon 
a judgment, which by agreement of parties had been stayed, and 
notice of stay given to the sheriff, but not communicated to the dep- 
uty making the sale, and the purchaser being ignorant of the agree- 
ment, is not void, though is may be avoided as above. Jb. 





FACT CASES. 
1. Facts criticised as evidencing fraud. Morrison v. Chandler, 24. 
2. Facts held insufficient proof of identity of money alleged to 
have been stolen. Williams v. State, 34. 
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FACT CASES—Continued. 

3. Facts held sufficient proof of aggravated assault. Young v. 
State, 98. 

4, See testimony held insufficient as corroboration of testimony of 
an accomplice in connecting the accused with the offense. Roberts 
v. State, 119. . 

5. Facts held insufficient evidence of verbal partition of lands. 
Dement v. Williams, 158. 

6. Facts held insufficient to prove taking in cases of theft. Mar- 
tin v. State, 172. 

6. Facts held sufficient as evidence of constructive notice. Har- 
rison V. Boring, 255. 

8. Discussion of facts relied on as proving a destination of a home- 
stead. Moreland v. Barnhart, 275. 

9. Facts sufficient to require a new trial in a conviction for theft. 
Beck v. State, 430. 

10. Evidence held insufficient to sustain a verdict of guilty of 
theft. Wafford v. State, 439. 

11. Facts held insufficient proof of ownership as alleged to sustain 
a conviction of theft. Blackburn y. State, 458. 

12. Facts in which it was held that the definition of murder in 
the second degree was not sufficiently given to the jury. Perry v. n 
State, 473. 

13. Facts held insufficient evidence of mistake. Hughes v. Delaney, 
529. 

14. Facts held insufficient to sustain the plea of limitation of ten 
years. Sterrett v. Middleegge, 536. 

15. Testimony held insufficient to support a verdict of guilty of 
theft of cattle. Cameron v. State, 652. 
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1. Upon the dissolution of an injunction in chambers in vacation 
the judge cannot enter final judgment dismissing the bill. Such an 
order made in vacation is not a final judgment. Price vy. Bland, 145. 

2. An order overruling a motion to set aside an order transferring 
a case to the United States Court and to reinstate the case on the | 
docket is a final judgment, and may be appealed from. Rosenfield . 
v. Condict, 464. 

3. **Final hearing or trial,’ as used in the act of Congress of March 
2, 1867, relating to the transfer of cases from the State to the Federal 
Courts, means the ultimate, final, or complete disposition of the pend- 
ing case, so that the right to transfer to the Federal Court is not lost 
by a trial resulting in a judgment which was reversed on appeal. Jb. 
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FIXTURES. 

1. Implements of agriculture, such as a cotton gin and press and 
grist-mill, that can be detached without injury to the freehold, do not 
become part of it so as to prevent one who has the temporary use or 
limited right to the land on which they are used from removing them 
at pleasure. McJunkin v. Dupree, 500. 

2. A holder of a vendor's lien on land has no lien upon such im- 
plements placed upon the plantation by his vendee, and cannot 
obtain an injunction prohibiting their removal by purchasers from 
the vendee. Jb. 


FRAUD. 
EVIDENCE. 
Facts criticised by the court as evidencing fraud. Morrison v. 
Chandler, 24. 


GRANT, PRESUMPTION OF. 

1. In cases of long-continued possession of land, where title is to be 
shown from the government, the rule is that juries may be instructed 
that they may presume a grant to have issued, not that they must 
so presume; nor will the presumption be entertained in behalf of a 
plaintiff who, in making out his case, shows that in fact no grant 
ever issued, or where he fairly rebuts such presumption. Sulphen 
v. Norris, 204. 

2. Cases may be found where juries have gone to the length of 
presuming a grant in the face of the almost-admitted fact that none 
in fact existed. Such cases are referable to incorporeal heredita- 
ments, and not to the thing or fee. Jb. 

3. A presumption cannot, for its support, rest upon another pre- 
sumption. The policy and law of Spain forbidding grants of land 
to foreigners, where it was sought to establish a grant anterior to 
1824 in favor of a citizen of Maryland, it was error to refuse to in- 
struct the jury ‘** that it devolved upon the plaintiff to show that the 
alleged grantee was a competent person to receive and hold such 
grant, and such fact must be established by proof, either positive or 
circumstantial, and not a mere presumption.”” Jb. 

4. Where a party asserts the existence of a grant from long pos- 
session, the possession should extend to definite and distinct bound- 
aries. Jb. 


GUARANTY. 

1. The guaranty of an over-due obligation does not assure the 
payment of such debt at any particular time, and the circumstances 
of the guaranty may be alleged and proved to explain when payment 
was to be made. Donley v. Bush, 1. 

2. A guaranty of payment of a claim against an estate would ren- 
der the guarantor liable only in the event the claim could not be 
collected from the estate by the use of the legal remedies appropriate 
for the enforcement of such claims. Jb. 
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GUARANTY— Continued. 

3. In the absence of fraud or of an express contract to take back 
an article sold with guaranty, the yvendee cannot return the article 
and recover back all the purchase-money. ‘The measure of damages 
is the difference between the article delivered and that called for in 
the guaranty. This rule will not apply to contracts where there j 
an express or implied agreement that the vendee shall not be re- 
quired to keep the article if not such as was stipulated for, but in 
such case the goods are returned under the contract. Wright v. 
Davenport, 164. 


HABEAS CORPUS. 

1. This writ cannot be made use of to affect an appeal or writ of 
error, Darrah y. Westerlage, 388. 

2. When the return to the writ shows a commitment to enforce a 
fine imposed by a court, the extent to which the judgment imposing 
the fine can be investigated is to inquire into the jurisdiction of the 
court to impose the fine. Jb. 

3. Darrah was fined by the recorder’s court of the city of Galves- 
ton for a breach of an ordinance, and in default of payment was 
committed to the custody of the chief of police of the city. He ob- 
tained a writ of habeas corpus and sought on the hearing to disprove 
the charge on which he was adjudged guilty by the recorder: Held, 
That the exclusion of such testimony was not error. Jb. 

4. No appeal lies from an order of a district judge sustaining ex- 
ceptions to and dismissing a petition for habeas corpus made on the 
return of the writ; such action being equivalent to a refusal to 
grant the writ. Ex parte Coopwood, 467. 

5. On habeas corpus the accused cannot interpose the plea of 
autrefois acquit. He can only have its benefit by special plea en- 
tered in the court in which the indictment is pending. Pitner v. State, 
578. 


HOMESTEAD. 

1. An administrator has no right, without an order of court, to 
apply the general assets of the estate to the discharge of a debt se- 
cured by vendor’s lien upon the homestead set apart to the family 
of the deceased. Mullins v. Yarborough, 14. 

2. It seems that under art. 5706, Paschal’s Dig., providing that 
payment of a debt secured by special lien may be ordered out of the 
general assets when beneficial to the estate, such order would only 
be made when beneficial to the general estate. The homestead forms 
no part of such estate. Jb. 

3. Under 3d section of act of August 26, 1856, (Paschal’s Dig., art. 
3646,) the husband surviving, upon returning an inventory and ap- 
praisement of the community property of himself and his deceased 
wife, has the right to dispose of such property, and can sell and 
give a good title to the homestead if community property. Dawson 
v. Holt, 174. 
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HOMESTEAD— Continued. 





4. The surviving husband can sell the homestead although there 
be minor children surviving and heirs of his deceased wife. Jb. 

5. Although such sale might be set aside for fraud, yet to do so 
the fraud must be satisfactorily proven, and knowledge of it brought 
home to the purchaser. Mere bad conduct, however notorious, on 
the part of the surviving husband, would not affect his power to 
sell the community property. Jb. 

6. The lien of a mechanic for labor or materials in constructing a 
house or property occupied asa homestead cannot be defeated by the 
homestead exemption. Pope v. Graham, 196. 

7. In insolvent estates, under the probate act of 1848, the home- 
stead descended to the widow and children of the deceased in fee, 
free from all express lien creditors. Reeves vy. Petty, 249. 

8. Creditors secured by trust deed signed and duly acknowledged 
by the husband and wife upon the homestead, after the death of both 
the grantorsand the majority of their children, cannot enforce the lien, 
even though the premises have been abandoned as homestead. Jb. 

9. The intent to appropriate a homestead should be evidenced by 
some unmistakable acts showing an intention to carry into execution 
such intent, or some sufficient excuse should be shown for the absence 
of such acts when the homestead right is asserted against a purchaser 
of the land before actual occupation of it as homestead. Moreland 
v. Barnhart, 275. 

10. No subsequent destination or occupation of premises which 
have been incumbered by the husband prior to such destination can 
give to the mortgagor or his family such a homestead in the specific 
property incumbered as would defeat the incumbrance. Mabry v. 
Harrison, 286. 

11. An allowance in lieu of homestead, &c., should be made out 
of the entire estate. It cannot be insisted on as attaching wholly to 
property occupied as a homestead as against those holding valid 
incumbrances. Jb. 

12. An estate was appraised at fifteen hundred dollars ; a creditor 
had a mortgage, allowed and approved, on two mules belonging to 
the estate ; there beingno homestead, the court, in lieu thereof and of 
other exempt property, set aside all of the assets of the estate except 
the said two mules to two children of the deceased, they being the 
family. On appeal by the guardian of the children from the order 
setting aside the property, and which excepted the two mules from 
its operation, held, that in the absence of facts showing that the 
allowance made by the court was insufficient to support the two 
children, the action of the court below will not be disturbed. oss 
v. Smith, 398. 

13. Under the act of August 26, 1856, upon filing an inventory as 
provided, the survivor can convey the real estate of the community. 
It is the inventory under said act. and not the appraisement, which 
gives the right to sell. Cordier v. Cage, 532. 
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HOMESTE AD— Continued. 


14. That community property is homestead will not prevent its 
sale under said law. Jb. 

15. Mere omissions in the inventory, or irregularities in the pro- 
ceedings, Will not vitiate a sale made of such property, and which is 
inventoried. Jb, 

16. Heirs and creditors could have omissions in the inventory cor- 
rected ; a purchaser would not be affected by them, Jb. 

17. A homestead is defined to be ** the place of the house ;*’ the 
mansion-house with adjoining land. H. and G. N. R. R. Co. vy. Win- 
ter, 597. 

18. The object of the Constitution was not to protect the house 
with two hundred acres of the most valuable land, but to protect 
the house and the farm, tan-yard, mill, gin, or whatever else had 
been used in connection with the residence to make a support for 
the family. Jb. 

19. What is meant by ‘‘ the homestead of a family” in the coun- 
try and its approximate locality is determined by obvious facts, asa 
determinate object, and not by the variable intention privately en- 
tertained or openly declared by the husband, he and his wife residing 
on the land in their home at the time; and under the same circum- 
stances, where the residence is on a large tract, most of which being 
inclosed, the locality of what part of it is not a part of the home- 
stead is determined in the same way approximately. Jb. 

20. The residence and farm used in support of the family, being 
upon one part of a large tract of land, is a designation of the home- 
stead more authoritative and notorious than mere lines run through 
and marking out other lands upon the tract as the homestead. Jb. 

21. The marking out of lines upon a large tract of land, so as to 
include lands remote from the dwelling-house and unused before in 
connection with the support of the family, is no less an attempt to 
make a new homestead than if the house had been moved to such 
new locality after a lien had been acquired upon that part attempted 
to be appropriated as a homestead by such removal. Jb. 

22. The question of intent becomes important in some cases, so as 
to determine whether a party has acquired a homestead at all, as in 
ease of domicile, or whether he has abandoned his homestead, or 
which one of two houses, when he resides sometimes in each, is his 
homestead, or which of two fields used in connection with his rural 
occupation is to be preferred when both cannot be held. J6. 

23. Where a person is the occupant of a large tract of land, with 
a mansion-house surrounded by or contiguous to his farm, which he 
uses in his calling asa means of support, most of the tract being 
woodland or prairie, or cousisting of a number of tracts, some of 
which are not used at all, such facts determine substantially and ap- 
proximately the locality of his homestead, and the locality of por- 
tions of such large tract to be not his homestead, or part of it, irre- 
spective of his intention at the time. Jb. 
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HOMESTEAD—Continued. 


24. A change of designation of homestead upon such large tract of 
land by moving the houses, or by changing the boundaries of it sub- 
stantially different from the locality which the pre-existing facts of 
ostensible use and enjoyment have fixed as a homestead, cannot be 
made, to the injury or destruction of rights of judgment-lien holders, 
or of purchasers from the husband without the wife being joined, and 
existing before such attempted change. Ib. 


HORSE—GELDING. 


It not appearing that the use of the word ** horse ’’ by the witnesses 
was in its technical sense as used in the statute, and was used in 
describing the animal stolen, which was described in an indictment 
for theft as a *“‘gelding,’’ there being no question made below as to 
the variation, the court declines to reverse on that ground. Mathews 
v. State, 376. 


EGAL CONTRACT. 

A contract for the purpose of acquiring a tract of land by the 
statute of limitations of five years, and in which one of the contract- 
ing parties, having no title, makes to the other a deed with war- 
ranty for the land, to be used as a “‘deed duly recorded” in the 
acquisition of said land, is illegal, and from its breach no action 
would lie. Glenn vy. Mathews, 400. 


INDEMNITY BOND. 


An indemnity bond executed subsequent to a levy does not ren- 
der the maker of the bond liable as a joint trespasser for the levy. 
Longcope v. Bruce, 434. 


INDICTMENT. 


1. It is not necessary in an indictment for assault with intent to 
murder, charged to have been made with a pistol, to allege that the 
party making the assault was within carrying distance of the pistol 
to the party assaulted. Mayfield vy. State, 59. 

2. In charging an assault with intent to murder it is not necessary 
to name the weapon with which the assault was committed or the 
manner in which it was used. Jd. 

3. In an indictment for theft of four hogs it is sufficient to describe 
the property stolen as ‘* four certain hogs ;’’ the identity of the hogs 
as the animals stolen is a question of evidence. Lunn vy. State, 85. 

4, The addition of the name of the State, ‘* Texas,’’ to the conclu- 
sion of an indictment ‘*against the peace and dignity of the State” 
will not vitiate the indictment. State v. Pratt, 93. 

5. A charge in an indictment that an assault was committed ‘* in 
a court of justice,” describing the court, is a sufficient allegation of 
an aggravated assault. State v. Hunter, 94. 

6. It is no objection to an indictment in charging an assault with 
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INDICTMENT— Continued. 
intent to murder that it also charged facts constituting an aggravated 
assault. Young v. State, 98. 

7. An indietment charging an assaalt **upon one ———, a freed- 
man, Whose name is to the grand jurors unknown,” is good. It is 
error to sustain exceptions to it for want of the name or deseription 
of the party assaulted. State v. Elmore, 102. 

8. The charge of theft of an **ox”’ is a sufficient allegation in an 
indictment, under the Code of Criminal Procedure, for theft of 
*eattle.”’ Parchman v. State, 192. 

9. An amendment was properly allowed where the word ‘court ”’ 
was omitted where it should have been inserted to show where the 
prosecution was had. James y. State, 314. 

10. The joinderin one indictment of the charges of theft and burg- 
lary is not a ground for arrest of judgment upon such indictment. 
Hobbs v. State, 353. 

11. An indictment which does not show on its face that it was 
found in the ** District Court’? of the proper county is defective. 
For the error in overruling exceptions taken to such defeet the court 
will reverse on appeal. (It seems that such defect could be cured by 
amendment.) Mathews v. State, 376. 

12. In an indictment for obtaining money or property on false 
pretenses, it is necessary that it be alleged that such representations 
were “ knowingly’? made. Maranda vy. State, 442. 

13. Anindictment charging that the accused ** unlawfully acquired 
jury scrip” is not a sufficient charge that he contracted for or was 
interested in a contract for jury scrip, and under the act of 1874 the 
indictment would be defective. State v. Smith, 443. 

14. Express malice in an indictment for murder is sufficiently 
charged by the words ** with malice aforethought.”’ Perry v. State, 
473. 

15. An indictment charging that defendant, ‘* with force and arms, 
in and upon J. A., a female of the age of ten years, then and there 
violently and feloniously did make an assault, and her, the said J. 
A., then and there violently, against her will, and without the con- 
sent of her, the said J. A., did ravish and carnally know :” Held, 
Sufficient on a motion in arrest of judgment. Gutierrez vy. State, 587. 


INFORMATION. 

An information against a district clerk resulting in his removal 
from office is not such a ** criminal case ”’ as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, ** filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.’? Glavecke v. State, 137. 





INJUNCTION. 
1. Upon the dissolution of an injunction in chambers in vacation, 
the judge cannot enter final judgment dismissing the bill. Such an 
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INJUNCTION—Continued. 


order made in vacation is not a final judgment. Price v. Bland, 
145. 

2. It is not error to dismiss a bill for injunction which is defective, 
where the plaintiff does not ask that it be continued for hearing with 
leave toamend. Gaskins vy. Peebles, 399. 

3. A party in possession of land, seeking relief in equity, and 
failing to show a possible or threatened injury to his possession or 
title, makes no case, and the dismissal of such petition is not error, 
Tb. 

4. In an injunction suit brought by a wife joined by her husband 
to enjoin the sale of lands, her separate property, to satisfy a judg- 
ment against the husband, and which suit is abandoned by plaintiff, 
it is error to render judgment against the wife and her sureties on 
the injunction bond for the entire amount of the judgment and ten 
per cent. damages. Griffin v. Chadwick, 409. 

5. A third party obtaining an injunction restraining the sale of his 
property levied on under a judgment against another does not sub- 
ject himself to judgment for the entire amount of the judgment en- 
joined upon the dissolution of the injunction, irrespective of the 
damages suffered in fact by the creditor by reason of the injunction. 
Ib. 

6. Implements of agriculture, such as a cotton gin and press and 
grist-mill, that can be detached without injury to the freehold, do 
not become part of it so as to prevent one who has the temporary 
use or limited right to the land on which they are used from remov- 
ing them at pleasure. McJunkin v. Dupree, 500. 

7. A holder of a vendor’s lien on land has no lien upon such im- 
plements placed upon the plantation by his vendee, and cannot 
obtain an injunction prohibiting their removal by purchasers from 
the vendee. Jd. 

8. A petition to enjoin the collection of a tax because of unlawful 
and excessive assessment should show that the petitioner had used 
every mode provided by the law for his relief, and should allege readi- 
ness to pay the tax admitted to be due. Rio Grande Railroad Co. 
v. Scanlan, 649. 

9. It is proper to render judgment for ten per cent. damages on 
the dissolution of an injunction restraining the collection of a tax. 
1b. 


INTERVENTION. 


A defendant who has excepted to the petition for the non-joinder 
of certain parties as defendants cannot except to the intervention 
of such parties in the suit. Morrison v. Loftin, 16. 


INTOXICATING LIQUORS. 





CRIMINAL LAW, 6. 
JURY. 
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JUDGMENT. 





FINAL JUDGMENT. 

JUDGMENT LIEN. 

1. A judgment annulling a former judgment, described by num- 
ber of suit, names of parties, and court in which rendered, and 
declaring the title of plaintiff superior to that of defendant in lands 
described, and annulling certain muniments of title and conveyances 
described by names and dates, is sufficiently certain. Morrison vy. 
Loftin, 16. 

2. No one is bound by a judgment or decree to which he has not 
become a party in some of the modes prescribed by law. Jb. 

3. The law of 1866 (Paschal’s Dig., art. 7502) required the assessor 
to return to the County Court a descriptive list of delinquent tax- 
payers, and to obtain a decree of the County Court condemning the 
land to be sold, describing the land in such way as to enable any one 
interested to ascertain by inspection of such decree what land was 
to be sold, with name of apparent owner, and full direction to the 
assessor in making the sale. Jb. 

4. See an order condemning lands for sale for taxes, held insuffi- 
eicnt. Tb. ; 

5. A judgment only binds parties and privies. A purchaser of land 
is not affected by a recovery of the land by suit against the vendor 
brought subsequent to the sale. Morrison v. Chandler, 24. 

6. It is not error to render judgment against all the members of a 
partnership when service has been had on one only, if the judgment 
directs the issue of execution against the partnership property of 
the firm, and on no individual property except that of the one served. 
Guimond vy. Nast, 114. 

7. Where suit is brought against three defendants, process issuing 
to all but appearing to be served on two, there being no return as 
to the third, and none of the defendants answer, it is error to take 
judgment by default generally, without correction by amendment, 
suggestion of mistake, discontinuance, or taking some action as to 
the defendant not served. Rogers v. Harrison, 169. 

8. The wife sought to enjoin the sale under trust deeds of property 
she claimed as homestead, making her husband and the mortgagees 
parties defendant ; the court appointed a receiver; pending suit the 
husband died, and an administrator appointed on his estate, who 
collected rents accruing upon the homestead property in litigation. 
The court made an order directing the administrator to pay the 
rents to the receiver, and restraining him from making further col- 
lections: Held, That this was an interlocutory order, from which 
appeal could not be taken. Mabry v. Birge, 283. 

9. A judgment for costs against the successful plaintiff, made at a 
term subsequent to the final judgment in his favor, on a motion by 
the officers of the court, and served on the attorneys in the principal 
suit, isa nullity, and an execution and sale under such judgment are 
also nullities, Simpson v. Trimble, 310. 
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10, A will admitted to probate is presumed valid, and its invalidity 
can only be established in a direct proceeding between the proper 
parties in interest instituted for that purpose. Lewis v. Ames, 319, 

11. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the 
legatees, under a will of the decedent, who were at the time known 
to petitioner, were not made parties, will not avail as constituting 
color of title under the three-years’ limitation against such legatees, 
Ib. 

12. A decree of partition is prima facie evidence of title in favor 
of each of the parties to that part of a tract of land adjudged him 
in partition and against parties who have entered under any of the 
co-tenants. Word v. Drouthett, 365. 

13. Judgments in mayor’s court can be reversed only by an appel- 
late tribunal. ‘They are conclusive as to matters within their juris- 
diction, unless controlled by such tribunal. Harrison y. City of Co- 
lumbus, 418. 

14. An order overruling a motion to set aside an order transfer- 
ring a case to the United States Court and to reinstate the case on 
the docket is a final judgment, and may be appealed from. Rosen- 
Jield v. Condict, 464. 

15. Final hearing or trial—these terms, as used in the act of Con- 
gress of March 2, 1867, relating to the transfer of cases from the 
State to the Federal Courts, mean the ultimate, final, or complete 
disposition of the pending case, so that the right to transfer to the 
Federal Court is not lost by a trial resulting in a judgment which 
was reversed on appeal. Jb. 

16. A purchaser at execution sale who looks to the record and 
finds there a valid subsisting judgment authorizing the execution 
under which the officer proceeds, and who in good faith buys, 
pays the purchase-money, and receives a deed, takes a title which is 
valid until the sale is set aside. Owen v. City of Navisota, 517. 

17. A mistake in the entry of an order approving a claim against 
an estate,whereby such elaim is ranked as of the third instead of 
the fifth class, will not vitiate the order where the recitals correct 
the mistake. Ayers v. Waul, 549. 


JUDGMENT LIEN. 





1. A judgment lien is not affected by a stay of execution issued in 
favor of creditors whose claims accrued subsequent to such judgment 
and issuance of execution. Ayers v. Waul, 549. 

2. Such lien is preserved by the issuance of execution within twelve 
months after the rendition of the judgment. J0. 

3. The lien springs from the judgment by operation of law, and 
the allowance and approval of the judgment against the estate carries 
with such approval the enforcement of the judgment lien existing by 
law in its favor. Jd. 








INDEX. 699 


JUDGMENT LIEN—Continued. 
4. The approval of a judgment attaches its lien upon all lands in the 
county where rendered without further description of such lands. Jb. 


JURISDICTION. 

MAYOR. 

NON-RESIDENTS. 

1. The jurisdiction of criminal courts extends as well to cases re- 
moved by change of venue as those originating in the county over 
which such courts had jurisdiction. March vy. State, 64. 

2. The State courts have jurisdiction after a bankrupt’s discharge 
to enforce a vendor's lien upon land sold by the bankrupt before the 
proceedings in bankruptcy began and against a purchaser with notice, 
Elliott v. Booth, 180. 

3. The right to exchange districts with and to hold courts for 
other district judges exists during the entire term of office of the 
district judge ; it is not confined to the period of the terms of court 
in his district. Gilleland vy. State, 356. 

4, The State Courts have concurrent jurisdiction with the bankrupt 
courts over liens on real estate of a bankrupt. The court having 
obtained jurisdiction first, retains it. Boone y. Revis, 384. 

5. No appeal lies from an order of a district judge sustaining ex- 
ceptions to and dismissing a petition for habeas corpus made on the 
return of the writ, such action being equivalent to a refusal to grant 
the writ. Ex parte Coopwood, 467. 

6. A non-resident can maintain an action by publication and with- 
out attachment against a non-resident defendant to foreclose a mort- 


gage upon lands in Texas. Battle vy. Carter, 485, 


JURY SCRIP. 

1. ‘The statute (Paschal’s Dig., art. 1983) prohibiting district clerks 
and other officers from dealing in jury scrip is repealed by the act 
of 20th March, 1874, (Gen. Laws, 14th Leg., p. 47,) entitled **An act 
to prevent speculations by officers and ex-oflicers and agents in 
county, city, and town contracts and liabilities.” State v. Smith, 443. 

2. An indictment charging that the accused ** unlawfully acquired 
jury scrip,’’ is not a sufficient charge that he contracted for or was 
interested in a contract for jury scrip, and under the act of 1874 the 
indictment would be defective. 0. 


JURY. 

CHALLENGE TO THE ARRAY. 

1. The ground for new trial ‘* where a juror has conversed with 
any person in regard to the trial’? cannot be held to exist unless 
such conversation was calculated to impress the case upon the mind 
of the juror in a different aspect from that made by the evidence, or 
calculated to result in harm to the party on trial. March vy. State, 
64, 

2. The introduction of four or five bottles of whisky into the jury- 
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JURY— Continued. 
room and their use by the jurors is such a use of intoxicating liquors 
as to vitiate a verdict found by such jury. Jd. 


3. The action of the district judge in overruling a motion for new 


trial based on misconduct of a juror will not in geueral be overruled, 


and will not, where there is a conflict of evidence as to the fact of 
such misconduet. Gilleland vy. State, 356. 

4. The affidavit of a juror may be received vindicating himself 
against the charge of misconduct; and that the District Court took 
such vindication as against the affidavits of two other persons is not a 
ground of reversal on appeal. Jb. 

5. That plaintiff had been arrested by the marshal for an offense 
created by the city ordinances, tried by the mayor and before a jury 
of six men, found guilty and fined, and that the judgment for fine 
and costs had been collected of plaintiff, the offense being ‘* disturb- 
ance of the peace,’’ shows no cause of action against the city. 
Harrison v. City of Columbus, 418. 


LAND. 
TRESPASS TO TRY TITLE. SURVEY. 
PARTITION, RENT. 
ESTOPPEL. HOMESTEAD. 
LIMITATION. 


LACHES. 

1, At an auction sale of personal property made after suit has 
been brought for its recovery, the plaintiff in the suit is under no legal 
obligation to appear on the day of sale and give notice of his title, 
where he has been guilty of no acts of negligence or laches that 
would deprive him of his right to recover the property. Hosack v. 
Darman, 154. 

2. A petition alleging title and possession in plaintiff in land, and 
an entry thereon by defendant within the shortest period of limita- 
tion, is good, and a demurrer suggesting laches should not prevail, 
although it be alleged that a deed lost many years before forms part 
of the chain of title. Shepard v. Cummins, 502. 


LANDLORD AND TENANT. 

DISTRESS WARRANT. 

A sub-tenant is not liable upon the covenants contained in the con- 
tract of lease between the landlord and the tenant under whom the 
sub-tenancy exists; otherwise in case of an assignment of the lease. 
Harvey v. McGrew, 412. 


LIENS. 
1. A discharge in bankruptcy does not release a lien created prior 
to the proceedings in bankruptcy. Elliot{ v. Booth, 180. 
2. The State Courts have jurisdiction after a bankrupt’s diseharge 
to enforce a vendor's lien upon land sold by the bankrupt before the 
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LIENS—Continued. 
proceedings in bankruptcy began and against a purchaser with notice. 
Ib. 

3. Whether a mechanics’ lien is waived or not is generally a matter 
of intention. When it has once attached, the taking of a negotiable 
security for the debt does not of itself operate as a release of the lien. 
Pope v. Graham, 196, 

4. No subsequent destination or occupation of premises which have 
been incumbered by the husband prior to such destination can give 
to the mortgagor or his family such a homestead in the specific prop- 
erty incumbered as would defeat such ineumbrance. Mabry v. Har- 
rison, 286. 

5. Express lien on rents may be enforced on the rents after the 
death of the party creating such lien. JO. 

6. A creditor whose debt is secured by lien on real estate may en- 
force his lien, notwithstanding the discharge in bankruptcy of his 
debtor, and although his claim was not proven up against the bank- 
rupt’sestate. Boone v. Revis, 384. 


LIMITATION. 

1. A purchaser holding a bond for title and not paying the pur- 
chase-money cannot prescribe against his vendor, nor can a pur- 
chaser from such vendee with notice defend by limitation against 
the original vendor. Keys v. Mason, 140. 

2. The possession by a vendee holding a bond for title and by his 
assigns with notice, is not adverse to the vendor, who, in default of 
payment of purchase-money, may recover the premises by action of 
trespass to try title. Jb. 

3. The plea of limitation cannot be interposed to an amended 
petition, in a suit for damages for breach of contract, on the ground 
that the amendment sets up a new and different cause of action, 
barred after the filing of the original petition, if the facts alleged as 
the basis of recovery are substantially the same in the original and 
amended petitions, though the form of the breach be different. 
Lee v. Boutwell, 151. 

4. While a grant to the fee may not be presumed against the 
State, yet upon the location of a valid certificate upon the land by 
another, the possession continued for ten years from such location 
would confer title to six hundred and forty acres, including the 
improvements so held. Sulphen vy. Norris, 204. 

5. The fact of possession is for the jury; but what character of 
facts are required or are sufficient is a question of law, requiring an 
explanation of the statute to enable the jury to determine the nature 
and character of the occupation or possession insisted on as a de- 
fense. Word v. Drouthett, 365. 

6. A second suit in trespass to try title can be brought as well 
where the defense interposed in the first suit was the statutes of 
limitation as in other cases. Jb. 
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LIMITATION— Continued. 

7. Discussion of the ten-years’ statute of limitation. Jo. 

8. A contract for the purpose of acquiring a tract of land by the 
statute of limitations of five years,and in which one of the contract- 
ing parties, having no title, makes to the other a deed, with war- 
ranty, for the land, to be used as a ‘*deed duly recorded” in the 
acquisition of said land, is illegal, and from its breach no action would 
lie. Glenn v. Mathews, 400. 

9. While a suit to supply evidence of a lost deed and to perpet- 
uate testimony would be subject to the plea of laches if not brought 
within a reasonable time after such loss, still the right to sue for the 
land and establish the title through said lost deeds would only be 
barred by statutes of limitation barring recovery of the land. Shep- 
ard vy. Cummins, 502. 

10. Where plaintiff in trespass to try title showed in his chain of 
title that the title he held had been vested May 1, 1847, in a married 
woman, and so continued until within the period of limitation 
pleaded, it devolved upon the defendant to prove his entry before 
that date, (May 1, 1847.) Sterrett v. Middleegge, 536. 


LIS PENDENS. 

At an auction sale of personal property made after suit has been 
brought for its recovery, the plaintiff in the suit is under no legal 
obligation to appear on the day of sale and give notice of his title, 
where he has been guilty of no acts of negligence or laches that 
would deprive him of his right to recover the property. Hosack v. 
Darman, 154. 


MALICE. 

If defendant engaged in a combat, knowing that it might or would 
result in the death or some serious bodily injury which might produce 
the death of his adversary or himself, or by his own wrongful act 
brought about the necessity of taking life, he cannot plead that sucky 
killing was in his necessary self-defense, but the killing will be im- 
puted to the malice expressed or implied by reason of the wrongful 
act which brought it about. Gilleland v. State, 356. 


MARITAL RIGHTS. 

1. Under 3d section of act of August 26, 1856, (Paschal’s Dig., 
art. 3646,) the husband surviving, upon returning an inventory and 
appraisement of the community property of himself and his deceased 
wife, has the right to dispose of such property, and can sell and 
give a good title to the homestead if community property. Dawson 
v. Holt, 174. 

2. The surviving husband can sell the homestead although there 
be minor children surviving and heirs of his deceased wife. Jd. 

3. Although such sale might be set aside for fraud, yet to do so 
the fraud must be satisfactorily proven and knowledge of it brought 
home to the purchaser. Mere bad conduct, however notorious, on 
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MARITAL RIGHTS— Continued. 
the part of the surviving husband, would not affect his power to sell 
the community property. Jb. 

4, The husband has the right to convey and incumber all real es- 
tate of the community which is not the homestead nor has been 
destinated as the homestead. Mabry v. Harrison, 286. 

5. There is no statute or authority in the decisions of this court 
which recognizes the right of a married woman by simple contract to 
form a partnership with other persons, and therein use her separate 
property and retain an interest as partner separate and exclusive of 
the interest of the husband. Bradford vy. Johnson, 381. 


MANSLAUGHTER. 
See facts held insufficient to support a verdict. Tiner y. State, 
128. 


MARRIAGE. 

1. ** Marriage deemed null in law,” the issue of which were legit- 
imatized by the act of January 28, 1840, was in contemplation of 
that act a real marriage according to nature, deficient only in the 
existence of some legal impediment or the want of compliance with 
the forms of law in contracting it. While the law relieved against 
the impediment and the want of legal forms, it did not make or at- 
tempt to make concubinage marriage. Lewis v. Ames, 319. 

2. Marriages contracted in Texas prior to the revolution of 1836 
should be regarded as mere civil contracts, and sustained when- 
ever the consent of the parties and their intention to enter into a 
state of matrimony and assume its duties and obligations is clearly 
shown. Jb. 


MAYOR. , 

1. The Constitution of 1869 provides for only five justices of the 
peace in each county, and makes no reference toa mayor ; and siuce 
its adoption a mayor of a city is not ex officio a justice of the peace, 
and his authority is limited to such grant of power as may be e*n- 
tained in the charter of incorporation under which he acts, and” to 
such laws as may relate to him as mayor, and not as a justice of the 
peace. Bigby v. City of Tyler, 351. 

2. Such judgments can be reversed only by an appellate tribunal. 
They are conclusive as to matters within their jurisdiction unless 
controlled by such tribunal. Harrison v. City of Columbus, 418. 

3. That plaintiff had been arrested by the marshal for an offense 
created by the city ordinances, tried by the mayor and before a jury 
of six men, found guilty and fined, and that the judgment for fine 
and costs had been collected of plaintiff, the offense being ** disturb- 
ance of the peace,” shows no cause of action against the city. Jb. 

4. A mayor has no jurisdiction to sit as an examining court, or to 
hold to bail to answer fora felony. A bail bond executed before a 
mayor in such proceedings is a nullity. Holmes v. State, 631. 
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MECHANICS’ LIEN. 

1. It is not necessary that a written contract intended to secure 
a mechanics’ lien should be authenticated before being recorded. 
Pope v. Graham, 196. 

2. The lien of a mechanie for labor or materials in constructing a 
house or property occupied as a homestead cannot be defeated by 
the homestead exemption. Jb. 

3. A mechanics’ lien for labor and materials in constructing a 
house, where the written contract for the building is recorded within 
six months after the debt becomes due, is not lost by the fact that 
subsequent to the registry of the contract the mechanic had received 
a negotiable note for a balance of the debt due, (which also recited 
the consideration to be for building and materials, and in terms re- 
served a lien.) which note was not recorded. In such ease the note 
would only serve to show the balance due on the contract, leaving 
the lien still in force. Jb. 

4. The statute regulating marital rights and prescribing in what 
cases the wife’s separate estate may be bound will control the crea- 
tion of a mechanics’ lien on her estate. Her estate cannot be made 
liable for improvements thereon not authorized by law. Warren v. 
Smith, 245. 

5. A mechanics’ lien will not be affected by the failure to serve a 
duplicate copy of the bill of particulars filed with the clerk on the 
party owing the debt when the service cannot be made. Jb. 


MEDICINE, UNLAWFULLY PRACTICING. 

1. An indictment for unlawfully engaging in the practice of med- 
icine must allege that it was done without a diploma, or without 
having a certificate of qualification from some authorized board of 
medical examiners, as provided in the statute, (Paschal’s Dig., art. 
7200,) or without having practiced five consecutive years in the 
profession ; and it must be alleged that the accused resided or so- 
journed in the county where such indictment was presented. State 
v. Goldman, 104. 

2. The provisions of the act to regulate the practice of medicine 
discussed and construed. Jb. 





MISTAKE. 

JUDGMENT, 16, 17. 

1. Al! the descriptive calls in a patent must be taken together, and 
where, by a clerical error, a course is called in the patent for one of 
the lines different from that in the survey as made, and which mis- 
take is corrected by the other calls, the patent will not convey the 
land included in the lines as affected by the mistake. Bernard v. 

Good, 638. 

2. Where a survey was made in a square, and the eounty map and 
the map in the land office show such to be its shape, and the lines as 
called for in the patent are of equal length, but the course of one of 
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MIST AKE— Continued, 





the lines is ‘*S. 85° E.”’ instead of **S. 56° E :°*’ Held, That the error 
was corrected on the face of the patent, and that the excess caused 
by the extension of the two lines affected by the mistake in the course 
was not appropriated by the patent. Jd. 


MONEY. 





1. An indictment for embezzling money will not be sustained by 
proof of embezzling United States currency or national-bank bills. 
Block vy. State, 620. 

2. In legal acceptation, the word money means current metallic 
coins. Ib. 


MORTGAGE. 


NON-RESIDENT. 
TRUST AND TRUSTEES, 2, 3. 


MURDER. 





1. Express malice in an indictment for murder is sufficiently 
charged by the words ‘‘ with malice aforethought.’’ Perry v. State, 
473. 

2. A verdict for murder in the first degree is not vitiated by its 
containing a clause fixing the penalty of death. Jb. 

3. Held error to instruct the jury, on atrial for murder, *‘ that the 
law implies malice in case of unlawful killing by means calculated 
to produce death, and in such case the burden of proof is on the 
defendant, if he would reduce the offense toa lower grade than 
murder in the second degree.”” The burden of proof is never cast 
upon the accused in the sense that the State is at any time relieved 
from proof of the facts constituting any degree of criminal offense. 
Ib. 

4. The right given an officer having the custody of a prisoner 
convicted of a felony to take life to prevent the escape of the prisoner 
does not extend to an officerattempting to rearrest an escaped pen- 
itentiary convict. Wright v. State, 645. 

5. A guard of penitentiary convicts, in attempging the recapture 
of an escaped convict, has only such authority as belongs to an or- 
dinary peace officer in making an arrest. Jb. 


NECESSARIES. 


Where the husband has no separate estate, and there is no com- 
munity property, and the wife rents a house for the use of herself 
and family, such rent is a charge upon her separate estate if the sum 
be reasonable in amount. Harris vy. Williams, 124. 


NEW TRIAL. 





1. A new trial will not be granted on the ground of surprise or 
disappointment in a party’s witness not swearing what was expected, 
when it is not shown that upon another trial proof cau be made by 
45 
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NEW TRIAL—Continued. 


other witnesses of the facts expected to have been proved by the 
witness occasioning the surprise. May field v. State, 59. 

2. The ground for a new trial ‘‘ where a juror has conversed with 
any person in regard to the trial’? cannot be held to exist unless 
such conversation was calculated to impress the case upon the mind 
of the juror in a different aspect from that made by the evidence, or 
calculated to result in harm to the party on trial. March v. State, 
64. 

3. In a suit for damages for killing animals the verdict will not 
be set aside on account of variance between the description of 
the property in the pleadings and that given by the witnesses on 
trial, if the description is such as reasonably should have satisfied 
the jury that the property described in the petition was the same 
attempted to be described by the witnesses. Thompson v. Dunn, 
88. 

4, The admission of illegal evidence of an important fact material 
and pertinent to the issue, and which is additional to other facts 
legally in evidence, is erroneous, and a conviction will not be per- 
mitted to stand, however certain it may be that the jury would have 
found a verdict of guilty upon other sufficient evidence adduced on 
the trial. Mc Williams v. State, 116. 

5. The practice of oral examination of witnesses whose affidavits 
have been presented in support of motions for new trial criticised 
and disapproved. Keef v. State, 582. 

6. That the principal witness for the State in an affidavit stated 
that her testimony as given on the trial was incorrect, and her 
mother, by affidavit, stated that she was unreliable, are grounds for 
new trial as newly-discovered evidence. Mann v. State, 642. 


NON-RESIDENT. 





1. A non-resident can maintain an action by publication, and 
without attachment against a non-resident defendant, to foreclose 
a mortgage upon lands in Texas. Battle vy. Carter, 485. 

2. A non-resident creditor residing in one of the United States is 
entitled to participate with resident creditors in the assets of an in- 
solvent estate in Texas, according to the rank and classification of 
the claim, in the absence of evidence of any payment on such claim 
from assets elsewhere. On such evidence such claim will be post- 
poned until resident creditors have received their pro rata equal to 
such payment. Tyler v. Thompson, 497. 

3. In a suit by a resident plaintiff against a non-resident, the juris- 
diction does not depend upon auxiliary attachment proceedings. 
Such suit, on service by publication, may be prosecuted to judg- 
ment, which will be valid as against property of the defendant 
found in the State. Wilson v. Ziegler, 657. 

4. Appearance by a non-resident defendant by attorney confers 
jurisdiction over him equally with personal service. 0. 
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PAROL EVIDENCE. 

1. A verbal partition line established and acted on is binding on 
parties and their assigns. Dement v. Williams, 158. 

2. That a deed absolute on its face may be shown by parol to be 
intended as a trust has often been decided by this court. The trust 
must be shown with clearness and certainty. Moreland v. Barnhart, 
275. 

3. Written authority is not necessary to enable an agent to bind 
his principal in an executory contract for the sale of land. Huffman 
v. Cartwright, 296. 

4. Parol evidence is admissible to correct mistakes in written in- 
struments so as to conform them to the intention of the parties; and 
the doctrine of trusts, as applicable to deeds obtained by fraud or 
without consideration, is fully recognized by repeated decisions of 
the court. Hughes v. Delaney, 529. 


PARTIES. 

1. No one is bound by a judgment or decree to which he has not 
become a party in some of the modes prescribed by law. Morrison / 
y. Loftin, 16. yi 

2. A judgment binds only parties and privies. A purchaser of land | 
is not affected by a judgment rendered against his vendor in a suit 
instituted subsequent to his purchase. Morrison vy. Chandler, 24. | 

3. All persons whose interests are to be affected by a decree to com- 
pel a conveyance of land alleged to be held in trust are necessary 
parties tothe suit. Huffman v. Cartwright, 296. 

4, In a suit against a surety upon a note executed for land sold at 
administration sale, and the principal in the note being dead, and 
neither his administrator nor heirs being parties, such surety cannot 
set up the invalidity of the sale as a defense. Lathrop v. Masterson, 
527. 

5. If an order of the court in probate matters casts a cloud on the 
right of an heir or devisee, creating an obstacle in asserting such 
right, (as in a compromise by an administrator of a judgment ob- 
tained by him in behalf of the estate and by him compromised, which 
judgment was compromised by mistake or fraud,) such order, by bill 
of review, may be annulled, and the party in interest allowed to use 
the name of the administrator in proceedings asserting such rights ; 
the administrator and the defendants in the judgment being neces- 
sary parties. Janson v. Jacobs, 573. 














PARTITION. 
PAROL EVIDENCE. 
1. If one entitled to a locative interest of one-third in a tract of 
land verbally agrees with another that he shall appropriate a par- 
ticular portion of the survey in satisfaction of his claim, this as 
between the parties amounts to a parol partition of the land, and 
its validity cannot be afterwards objected to by the assumed owner 
of the two-thirds, who afterwards acquires title, on the ground that 
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PARTITICN— Continued. 


when the agreement was made he had no title. Huffman v. Cart- 
wright, 296. 

2. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the 
legatees, under a will of the decedent, who were at the time known 
to petitioner, were not made parties, will not avail as constituting 
color of title under the three-years’ limitation against the legatees, 
Lewis vy. Ames, 319. 

3. A decree is prima facie evidence of title in favor of each of the 
parties to that part of a tract of land adjudged him in partition and 
against parties who have entered under any of the co-tenants. Word 
v. Drouthett, 365. 


PARTNERSHIP. 





1. It is not error to render judgment against all the members of a 
partnership when service has been had on one ouly, if the judgment 
directs the issue of execution against the partnership property of the 
firm, and on no individual property except that of the one served. 
Guimond vy. Nast, 114. 

2. There is no statute or authority in the decisions of this court 
which recognizes the right of a married woman by simple contract 
to form a partnership with other persons, and therein use her sepa- 
rate property and retain an interest as partner separate and exclu- 
sive of the interest of her husband. Bradford vy. Johnson, 381. 

3. The interest of one member of a partnership in partnership 
property is subject to levy and sale under execution against such 
partner. Jb. 

4. One who has employed a lawyer, who afterwards takes ina 
partner who assists in the case, does not become liable to the firm 
for the fee contracted to be paid to the one contracted with before 
the partnership by simply talking or consulting with such partner 
about the case, and to that extent recognizing him as his attorney. 
Carr v. Wilkins, 424. 

5. To render a client so liable to the new partner, the relation of 
attorney and client must be shown to have existed, and such recog- 
nition must be such as to incorporate the incoming partner into the 
contract of employment as a party to it by express terms or by 
necessary implication. Jb. 

6. Partnership goods may be seized and the share of a partner sold 
under an execution ageinst such partner. Longcope v. Bruce, 434. 


PATENTS, CONSTRUCTION OF. 





All the descriptive calls in a patent must be taken together, and 
where, by a clerical error, a course is called in the patent for one of 
the lines different from that in the survey as made, and which mis- 
take is corrected by the other calls, the patent will not convey the 
land included in the lines as affected by the mistake. Barnard v. 
Good, 638. 











PLEADING. 
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1. In a suit against A and B on a draft, which on its face appears 
to have been executed by both of them as partners in the firm name, 
but which was exeented by A only, judgment may be rendered 
against A, and in favor of B, when it is shown under plea of non est 
factum that the draft was not executed by B or by his authority. 
Willis v. Morrison, 27. 

2. The rigid system of the common law regarding forms of action, 
which required the plaintiff to be nonsuited if he sued two persons 
on a joint contract, and one of them showed himself not to be liable, 
has no application here. Jb. 

3. In a suit to subject the wife’s separate property for necessaries, 
without special exception the absence of an averment that the charges 
are reasonable will not be noticed. Harris v. Williams, 124. 

4. It is not necessary that plaintiff allege that both claim under a 
common source to entitle him to prove that fact. It is only neces- 
sary to allege title and trespass by defendant, with an indorsement 
on the petition that ** the action is brought as well to try title as for 
damages.” Keys v. Mason, 140. 

5. Where the pleadings show a claim by plaintiff for specific articles 
and damages for their conversion and a cross-bill by defendant claim- 
ing the same and praying that the title to certain lands and a judg- 
ment be divested out of plaintiff and vested in defendant, a general 
verdict *‘for the defendant” is not sufficient as a basis of a decree 
in favor of the defendant upon the cross-bill. Anderson y. Webb, 147. 

6. The sufficiency of a plea in abatement must be tested by its own 
allegations ; its omissions cannot be aided or supplied by facts in 
other pleas. Breen v. T. P. Le. W. Co., 302. 

7. If the defense, in trespass to try title, be such that it can be 
given in evidence under the plea of not guilty, the nature and effect 
of the defense cannot be changed by presenting it in a plea in recon- 
vention, nor will a judgment in such case upon such plea, quieting 
the title of defendant, bar a second suit. Word v. Drouthett, 365. 

8. A bill for specific performance must show the contract, includ- 
ing consideration, date, terms, and stipulations. Gaskins v. Peebles, 
390, 

9. In the absence of a replication setting up facts in avoidance of 
a good defense pleaded in the answer, it is error to admit testimony 
avoiding the defense. Harrell v. Kemper, 421. 

10. A plea of former acquittal, regular in other respects, but not 
stating the day or month of the year when the former trial was had, 
is not, on that account, a nullity, and it was error to exclude evi- 
dence offered on the trial to support the plea. Deaton vy. State, 446. 

11. Unless properly pleaded, a written acknowledgment of an 
account cannot be admitted to take the account out of the statute 
of limitations. Wilkinson v. Thulemeyer, 470. 

12. Where the leading object of an action is to recover land, the 
additional allegation of the adverse claim, being a cloud upon plain- 
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PLEADING— Continued. 
tiff’s title, will not change the character of the action from trespass 
to try title. Shepard v. Cummins, 502. 

13. A petition on an account for labor at a stipulated price per 
month is insufficient in the absence of an allegation that the labor 
was performed. An exhibit showing the months and price ‘for 
services rendered,”’ and referred to for the amount due, will not 
cure the defect. Such petition is bad on general demurrer. Shuttuck 
v. Griffin, 566. 

14. In an action against a common carrier for failure to deliver 
articles shipped, to which the defendant pleaded a general denial 
and the loss of the articles by the act of God: Held, That the de- 
fendant could not prove under the pleadings that the plaintiff had 
released the contract for shipment of the articles, or that there was 
but a partial loss. Such defenses should have been pleaded. 4H. 
and T. C. R. R. Co. v. Harn, 628. 


POLICEMAN. 

A party guilty of a misdemeanor and fired on by a policeman 
while avoiding arrest may repel such attack, in self-defense, by 
returning the fire; and if in so doing he kill the policeman, such 
killing would not necessarily be unlawful. Tiner v. State, 128. 


PRACTICE—DISTRICT COURT. 

CHARGE OF THE COURT. 

EVIDENCE. 

1. Where in actions by or against executors, &c., the testimony of 
a party to the suit as to statements made by the deceased is admitted 
over objections made, the ruling of the court will be considered as 
made upon the objection taken, unless it affirmatively appear that 
the testimony was admitted in the exercise of the discretion allowed 
the court under the statute. Donley v. Bush, 1. 

2. In the absence of fraud or mistake it is inadmissible to admit 
parol declarations varying or contradicting a written contract. Such 
testimony is not admissible to explain subsequent acts of the party 
to whom such parol statements were made touching the written 
contract. Jb. 

3. A defendant who has excepted to the petition for the non- 
joinder of certain parties as defendants cannot except to the inter- 
vention of such parties. Morrison v. Loftin, 16. 

4. The exclusion of testimony which, if admitted, would not have 
changed the result cannot be considered cause for reversal on 
appeal. Jb. 

5. In a suit against A and B on a draft which on its face appears 
to have been executed by both of them as partners in the firm name, 
but which was executed by A only, judgment may be rendered 
against A and in favor of B, when it is shown under plea of non est 
factum that the draft was not executed by B or by his authority. 

Willis vy. Morrison, 27. 
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6. The rigid system of the common law regarding forms of action, 
which required the plaintiff to be nonsuited if he sued two persons 
on a joint contract, and one of them showed himself not to be liable, 
has no application here. Jb. 

7. Where, by the artifice of the prosecuting officers, a defendant 
has been induced to go to trial on the impression that important 
witnesses for the State were absent, when in fact they were present 
and concealed by the officers conducting the prosecution, and injury 
has arisen therefrom, a new trial should be granted. March vy. 
State, 64. 

8. An agreement of counsel ambiguous in its terms, about the 
meaning of which the parties disagreed after it was filed, may be 
withdrawn by leave of the court upon a motion showing that it was 
made through mistake of the facts on the part of the party asking 
leave to withdraw. Botts v. Martin, 91. 

9. After granting leave to withdraw such agreement of counsel to 
one of the parties, it is not error to exclude it when offered in evi- 
dence by the other party. Ib. 

10. The provisions of the code impose upon the District Court in 
the first instance, and afterwards on the Supreme Court, the respon- 
sibility of determining whether or not there has been adduced before 
the jury a sufficient amount of legal and competent evidence to ren- 
der it safe to allow the verdict to stand and become a precedent in 
the adjudication of offenses under the law. Tollett vy. State, 95. 

11. The recognizance in bailable cases of appeal to the Supreme 
Court, must name the offense charged in the indictment, or so 
describe it as that it may be identified as being the one alleged. 
Vanwey vy. State, 112. 

12. A citation issued and served on A. B., calling upon him to 
answer a petition *‘ wherein N. and G. are plaintiffs, and A. B. & 
Co. are defendants, as per copy of said petition will more fully 
appear,”’ is sufficient. Guimond vy. Nast, 114. 

13. The admission of illegal evidence of an important fact material 
and pertinent to the issue, and which is additional to other facts 
legally in evidence, is erroneous, and a conviction will not be per- 
mitted to stand, however certain it may be that the jury would have 
found a verdict of guilty upon other sufficient evidence adduced on 
the trial. Mc Williams y. State, 116. 

14. Upon the dissolution of an injunction in chambers in vacation, 
the judge cannot enter final judgment dismissing the bill. Such an 
order made in vacation is not a final judgment. Price v. Bland, 145. 

15. The ruling of the District Court in not admitting evidence for 
the defendant to go to the jury after argument commenced will not 
be revised when it does not appear from the record that the evidence 
so offered was of a character to materially change the state of the case 
favorably for the defendant. Harris vy. State, 146. 

16. In a suit for breach of a verbal contract, if the plaintiff pray 
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for general relief, he may recover whatever the facts alleged and 
proved will entitle him to, although he may have also prayed for a 
special relief, for which the facts of his petition, as alleged, do not 
constitute an appropriate predicate. Lee v. Boutwell, 151. 

17. While it seems that it is improper to join in a suit on an 
account for goods sold a proceeding against one to whom defendant 
had made an assignment of his property, charging (1) that such 
assignment was fraudulent, and (2) that it was made for the benefit 
of creditors, and asking the enforcement of the trust, it is clearly 
error to render final judgment by default in such case, and order 
execution for want of an answer for the amount of the account sued 
on against the assignee of the purchaser of such goods. Thomas v. 
Walsh, 160. 

18. In suit against a trustee for discovery and the enforcement 
of a trust, judgment by default cannot be rendered for a sum cer- 
tain in favor of one of the creditors, in whose favor the trust was 
made, without answer and other necessary parties. Jb. 

19. Where suit is brought against three defendants, process issuing 
to all but appearing to be served on two, there being no return as to 
the third, and none of the defendants answer, it is error to take judg- 
ment by default generally, without correction by amendment, sugges- 
tion of mistake, discontinuance, or taking some action as to the 
defendant not served. Rogers vy. Harrison, 169. 

20. In the administration of an estate under a will, independent of 
the provisions of the statute, the property may be charged in the 
hands of the executor, and is liable to execution in the same manner 
is any other property which may be administered under a power; but 
f the holder of a claim brings suit against the estate, relying upon the 
vill to take the estate and its management out of the operation of 
he provisions of the statute requiring claims to be presented to the 
‘xecutor before the institution of suit, the facts relied on must be 
ully stated ; and the allegation that an executor has been appointed 
vithout bond being required is not sufficient. Jb. 

21. A petition must be filed by the plaintiff where a distress war- 

int has heen sued out, which petition or the affidavit must contain a 
efinite statement of the items of the indebtedness, and that the same 

‘e of such a nature that the distress warrant was authorized as a 

‘medy. In the absence of such petition when the case is reached, 

ie proceedings should be dismissed. Jones v. Walker, 200. 

22. There is no day of the term properly known as the appear- 

ice day, by which time the ‘petition in proceedings by distress 

arrant should be filed, and it would seem that is should be filed at 

e first day of the term to which the distress warrant is returnable. 

»., 200. 

23. The insufficieney of description of the offense in the recogui- 

uce can be taken advantage of by the sureties in a motion in 

vest of judgment. Sively v. State, 274. 
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24. Where the petition is in trespass to try title, and defense is 
made that the plaintiff’s title is but a mortgage upon the land, 
and no alternative prayer is made by plaintiff for foreclosure, upon 
a verdict sustaining the defense, a decree foreclosing the mortgage 
cannot be rendered. Moreland y. Barnhart, 275. 

25. Special issues should be submitted to the jury where differ- 
ent issues between various parties are to be determined by the ver- 
dict. Mabry v. Harrison, 286. 

26. The failure to submit an issue made by the pleadings cannot 
be insisted on as error unless the testimony would have authorized 
a verdict on the issue in favor of the party complaining. Jb. 

27. The refusal to submit special issues which have already been 
given in the general charge is not error. Jb. 

28. It is proper that a receiver be allowed to settle his accounts 
with the court whose officer he is. An order directing him to turn 
over property to another does not relieve him from the control of 
the court to compel such settlement. Jb. 

29. When a plea in abatement is submitted to the jury with the 
merits, the jury should be instructed, if they find for the defendant 
on the plea in abatement, to go no further; and where such instruc- 
tion was refused, and the jury found for defendant on the plea and 
for the plaintiff on the merits, the cause will be remanded for new 
trial. Breen v. Texas P. R. W. Co., 302. 

30. The action of the district judge in overruling a motion for new 
trial based on misconduct of a juror will not in general be over- 
ruled, and will not where there is a conflict of evidence as to the 
fact of such misconduct. Gilleland vy. State, 356. 

31. The affidavit of a juror may be received vindicating himself 
against the charge of misconduct ; and that the District Court took 
such vindication against the affidavits of two other persons is not a 
ground of reversal on appeal. Jb. 

32. Where objections are sustained to a question asked a witness, 
the bill of exceptions taken to the ruling should show the evidence 
proposed to be elicited, so that its materiality may be determined on 
appeal. Mathews vy. State, 376. 

33. The statutory mode of presenting claims to the administrator 
for allowance or approval is not the proper remedy to recover back 
movey paid for land bought at administrator’s sale where there is a 
deficit in the land sold. Giddings v. Heiskill, 386. 

34. It is not error to dismiss a bill for injunction which is defect- 
ive when the plaintiff does not ask that it be continued for hearing 
with leave toamend. Gaskins v. Peebles, 390. 

35. A party in possession of land, seeking relief in equity, and 
failing to show a possible or threatened injury to his possession or 
title, makes no case, and the dismissal of such petition is not error. 
Lb. 

36. ‘To enable this court to revise the action of the District Court 
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in overruling objections to depositions which were read in evidence, 
it is necessary that the bill of exceptions contain the deposition or 
certificate objected to and the grounds of objection urged. Griffin 
v. Chadwick, 406. 

37. When objections are taken to the ruling of the District Court, 
which do not ordinarily form part of the record, exceptions must be 
taken and presented by bill of exceptions, or by the statement of 
facts, and all the facts and circumstances pertinent to the execep- 
tions and necessary to enable this court to understand the questions 
decided by the District Court must also be set forth or shown by 
the record. Jb. 

38. It was proper, on sufficient allegations and proof, to annul a 
decree approving a compromise of a judgment and allowing the 
devisee to use the name of the administrator in asserting his rights 
under an administrator touching property devised to her. Janson 
v. Jacobs, 573. 

39. A third party obtaining an injunction restraining the sale of 
his property levied on under a judgment against another does not 
subject himself to judgment for the entire amount of the judgment 
enjoined upon the dissolution of the injunction, irrespective of the 
damages suffered in fact by the creditor by reason of the injunction. 
Griffin v. Chadwick, 409. 

40. In the absence of a replication setting up facts in avoidance 
of a good defense pleaded in the answer, it is error to admit testi- 
mony avoiding the defense. Harrell vy. Kemper, 421. 

41. Where two plaintiffs prosecute a suit for damages to their 
joint property, it is error to allow verdict and judgment in favor 
of one of the plaintitfs. Longcope v. Bruce, 434. 

42. Action against a sheriff for wrongful seizure of goods cannot 
be joined with a suit on an indemnity bond, executed to the sheriff, 
against the makers of such bond. Jb. 

43. In an action by partners it is error to charge the jury that if 
the goods seized were the property of plaintiffs or of one of them, 
the defendants are responsible. Ib. 

44. In a suit against a sheriff and the execution creditor for a 
wrongful seizure, to recover against the creditor, it must have been 
shown that he was a joint trespasser; and in such case the sheriff 
could not have had judgment over against the execution creditor. 
ib. 

45. It is error to exclude testimony offered in support of a plea 
merely defective, and liable to be held bad on exception. Such 
practice would be to try the sufficiency of the pleading after the 
opportunity of amendment had passed, and might deprive a party 
of a good defense. Deaton v. State, 446. 

46. In this case the jury should have been instructed that the war- 
ranty of title is not a warranty of quantity, and that the warranty 
was not binding upon the attorney in fact, and that the deed, on 
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its face, was a conveyance of the land in gross, and not warranting 
a specific number of acres. Daughtreyv. Knolle, 450. 

47. An action on an open account cannot be maintained where 
the evidence shows it was closed by note. Wilkinson v. T hulemeyer, 
470. 

48. An amendment to a petition upon an account, setting up a 
written acknowledgment of the debt, must contain an allegation 
that the note or written obligation was signed and delivered by the 
defendant. Ib. 

49. The party first invoking the action of the court upon the con- 
troversy, as against the adverse party, is the plaintiff, and he alone 
is authorized to bring a second suit in trespass to try title. Magee 
vy. Chadoin, 488. 

50. A sale made under execution in violation of the order of 
plaintiff, and in which property has been sacrificed, may be set 
aside by motion in the court from which the execution issued, with 
notice to the purchaser or by appealing to the equitable jurisdiction 
of the court, setting up grounds for equitable relief, offering to re- 
pay the purchase-money and to do equity. Owen y. City of Navi- 
sota, 518. 

51. A sale made by a deputy sheriff under an execution issued 
upon a judgment, which by agreement of parties had been stayed, 
and notice of stay given to the sheriff, but not communicated to the 
deputy making the sale, and the purchaser being ignorant of the 
agreement, is not void, though it may be avoided, as above. Jb. 

52. That the property stolen belonged to the district judge is not 
a ground of disqualification to try the party accused of the theft. 
Davis v. State, 523. 

53. Until the contingency happen authorizing the selection by 
the parties of a special judge, the appointment of one is void. Jd. 

54. The irregular admission of secondary evidence not shown to 
have been objected to below will not be revised on appeal. Carter 
vy. Eames, 544. 

55. A charge incorrect in law, but which, as is manifest from 
the record, could in no way have affected the rights of the parties, 
is not cause for reversal. Jd. 

56. An administrator de bonis non cannot maintain an action 
against his predecessor to annul a sale of real estate made by him 
by order of and approved by the court, nor to set aside an allow- 
ance and approval of an account against the estate made in the 
proceedings of the former administration. Brown v. Franklin, 559. 

57. Upon the filing of a petition and error boud, it is the duty of 
the clerk to issue citation in error, even if directed otherwise by the 

plaintiff in error. Peters v. Willis, 568. 

58. After a demurrer to a petition has been sustained, it is not 
error to exclude testimony offered by plaintiff to supply the defects 
in the petition. Conley v. Columbus Tap R. R. Co., 579. 
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59. A verdict on special issues must contain facts sufficient to sup- 
pert a judgment. Mussina y. Shepherd, 623. 

60. An auditor’s report, although not impeached, cannot be taken 
into consideration in rendering judgment upon a special verdict, 
although the report was admitted without objection in evidence. Jb, 

61. It is within the discretion of the District Court to allow direct 
questions to a witness who shows an unwillingness to testify. Mann 
v. State, 642. 

62. Appearance by a non-resident defendant by attorney confers 
jurisdiction over him equally with personal service. Wilson y. 
Zeigler, 657. 

63. A conviction cannot be had on the unsupported testimony of 
two or more accomplices. Roberts vy. State, 119. 


PRACTICE—SUPREME COURT. 





PRACTICE IN DiIsTRICT COURT, 13, 15, 30, 31, 36, 37, 53, 54. 

1. An information against a district clerk resulting in his removal 
from office is not such a *‘criminal case’? as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, * filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.”? Glavecke v. State, 137. 

2. In a suit on a note given for a sum certain, with no stipulation 
as to interest or the character of money in which it was payable, it 
was alleged that the note was given for the purchase-money of a tract 
of land on which the enforcement of a vendor’s lien was claimed, 
and that ‘Sit was the understanding and agreement”? that the note 
was to be paid in gold or silver coin and was to draw ten per cent. 
interest. On appeal from a judgment for gold with ten per cent. 
interest and enforcing the lien, there being no statement of facts 
and no action below shown on a demurrer to the petition : Held, 
‘That there was no error in the judgment below, because, 1st. Though 
the pleading was defective in the allegations relating to the parol 
agreement to pay coin and interest, in the absence of a statement 
of facts the court will presume that evidence was admitted to aid the 
allegations. 2d. There being no ruling on defendant’s demurrer, it 
must be considered as waived. 3d. The petition does not allege that 
the promise to pay coin was contemporaneous with the execution of 
the note, nor negative the fact that there was consideration to sup- 
port the promise; and without a statement of facts, or exceptions 
taken in time in some form, this court will presume that che proper 
evidence was before the court to sustain the judgment. Orrill v. 
Talbott, 192. 

3. The wife sought to enjoin the sale under trust deeds of property 
she claimed as homestead, making her husband and the mortgagees 
parties defendant ; the court appointed a receiver ; pending suit the 
husband died, and an administrator was appointed on his estate, who 
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collected rents accruing upon the homestead property in litigation. 
The court made an order directing the administrator to pay such 
rents to the receiver, and restraining him from making further col- 
lections: Held, That this was an interlocutory order, from which 
appeal could not be taken. Mabry v. Birge, 283. 

4. Suggestion of delay, when made, requires the Supreme Court 
to look to such errors as go to the merits of the case or foundation 
of the act. Bradford v. Johnson, 381. 

5. The writ of habeas corpus cannot be made use of to effect an 
appeal or writ of error. Darrah v. Westerlage, 388. 

6. A defendant in error cannot, after the day for calling the assign- 
ment to which the case belongs, accept service of citation in error, 
and bring up the record and ask an affirmance. Peters v. Willis, 
568. 

7. A statement of facts agreed to and signed by the attorneys 
of both the parties, and presented to the judge during the term, 
not indorsed approved, but after the adjournment certified by the 
judge to be genuine, will not be considered on appeal. Keef v. 
State, 582. 

8. In the absence of a statement of facts, the sufficiency of a 
motion for new trial will not be determined, nor will the charge 
of the court be revised, if such charge in any case could be correct. 
Tb. 

9. Escape of appellant ina felony case forfeits the appellant’s 
right to have his appeal heard, though the court will act if requested 
by the attorney general. Moore vy. State, 595. 

10. The eseape is not a ground for dismissal until after a reasonable 
time for the recapture or surrender of appellant into custody. Jb. 

11. Appellant escaped October, 1873: Held, February, 1876, that 
reasonable time had been allowed for capture or surrender, and no 
appearance having been entered, the case was dismissed. Jb, 

12. A party cannot, on appeal, complain of the failure of the court 
below to give a charge to the jury not asked by him, nor where the 
attention of the court was not called to its omission. H.and 7. C. R. 
R. Co. vy. Harn, 628. 

13. In the absence of an assignment of errors, only such errors 
as go to the foundation of the action will be noticed on appeai. Rio 

Grande R. R. Co. vy. Scanlan, 649. 


PRESCRIPTION. 


LIMITATION. 
PRESUMPTION. 


PRESUMPTION. 


1, Where, in a trial for aggravated assault charged to have been 
committed by an adult male upon the person of a female, the parties 
being in court, the defendant being spoken of in the evidence as 
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‘a man who wore whiskers” and ‘‘ kept a hotel,’* and the party 
assaulted is called *‘Nanecy,’’ and referred to as ‘‘she,’’ the de- 
fendant cannot complain that the court and jury took it for granted 
that he was an adult male and the party assaulted a female. Tracy 
v. State, 9. 

2. See facts raising presumption sufficiently strong to warrant the 
jury in coming to the conclusion of the guilt of the accused. Young 
v. State, 98. 

3. In cases of long-continued possession of land, where title is to 
be shown from the government, the rule is that juries may be in- 
structed that they may presume a grant to have issued, not that 
they must so presume; nor will the presumption be entertained in 
behaif of a plaintiff who, in making out his case, shows that in fact 
no grant ever issued, or where he fairly rebuts such presumption. 
Sulphen v. Norris, 204. 

4. Cases may be found where juries have gone to the length of 
presuming a grant in the face of the almost-admitted fact that none 
in fact existed. Such cases are referable to incorporeal heredita- 
ments and not to the thing or fee. Jb. 

5. A presumption cannot, for its support, rest upon another pre- 
sumption. The policy and law of Spain forbidding grants of land 
to foreigners, where it was sought to establish a grant anterior to 
1824 in favor of a citizen of Maryland, it was error to refuse to in- 
struct the jury ‘that it devolved upon the plaintiff to show that the 
alleged grantee was a competent person to receive and hold such 
grant, and such fact must be established by proof, either positive or 
circumstantial, and not a mere presumption.’’ Jd. 

6. Where a party asserts the existence of a grant from long pos- 
session, the possession should extend to definite and distinct bound- 
aries. Ib. 

7. A will admitted to probate is presumed valid, and its invalidity 
can only be established in a direct proceeding between the proper 
parties in interest instituted for that purpose. Lewis v. Ames, 319. 

8. Recent possession, if unexplained, is a fact to be taken with 
the other testimony, from all which the jury may infer guilt asa 
presumption of fact, not of law. Any interference with the right of 
the jury in drawing their own conclusions from such testimony is 
error. McCoy v. State, 616. 





PROBATE MATTERS. 





1. A bill of review in probate matters is defective unless it be 
accompanied by a transcript of so much of the proceedings as relates 
to the order, decision, or judgment sought to be revised, or unless it 
contains a specific statement of the error complained of. Chapman 
v. Austin, 133. 

2. A petition to revise a settlement account of an administrator 
must be filed within two years from the action of the probate court, 
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and with it must be filed a copy of the proceedings sought to be 
revised, or it must contain the substance of the matters sought to be 
corrected. Dunson v. Payne, 539. 

3. The petition in such case should distinctly show the character 
in which the plaintiff brings suit. Jb. 

4, If an administrator advance money toward claims or expenses 
allowed by the law, and funds come to his hands after such pay- 
ment, he can retain sufficient of the funds to reimburse him for such 
payments. Jb. 

5. The bill of review provided in the probate act of 1870 (Paschal’s 
Dig., art. 5791) is not governed by the rules of chancery practice in 
bills of review; it applies as well to error growing out of fraud or 
mistake only evident from facts shown in the bill, as to error in law 
manifest in the record, Janson v. Jacobs, 573. 

6. Such bill of review is sufficient if it states the substance of the 
proceeding sought to be revised and the facts relied on for relief 
from the action of the court complained of, Jb. 


PROCLAMATION BY GOVERNOR. 

A proclamation of the Governor attaching a county to another 
county for judicial purposes (under art. 12, sec. 24 of the Const.) is 
conclusive upon the courts. They cannot inquire into the causes or 
information upon which the Governor acted. San Patricio Co. v. 
McClane, 392. 


PUBLICATION, SERVICE BY. 

NON-RESIDENT. 

In a suit by a resident plaintiff against a non-resident, the juris- 
diction does not depend upon auxiliary attachment proceedings. 
Such suit, on service by publication, may be prosecuted to judg- 
ment, which will be valid as against property of the defendant found 
in the State. Wilson v. Zeigler, 657. 


PUNISHMENT. 

Under the code there is no authority in the District Court to fix 
the commencement of a term in the penitentiary at the expiration 
of another term. ‘The punishment must begin from the date of the 
sentence; and a judgment otherwise will be corrected on appeal 
upon the original verdict. Prince y. State, 480. 


QUIT-CLAIM DEED. 
DEED, 1, 2, 3. 


RANGE. 
The temporary absence of the owner of cattle from the State, 
leaving his stock on their accustomed range, and not in charge of any 
agent, is not an abandonment of the possession of such cattle. Cam- 
eron Vv. State, 652. 
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RAPE. 

An indictment charging that defendant, ‘‘ with force and arms. 
in and upon J. A., a female of the age of ten years, then and there 
violently and feloniously did make an assault, and her, the said J. A., 
then and there violently, against her will, and without the consent 
of her, the said J. A., did ravish and carnally know :”’ Held, Sufficient 
on a motion in arrest of judgment. Gutierrez v. State, 587. 


REASONABLE DOUBT. 

1. It is not error in the court to instruct the jury on a trial for 
theft that “‘if they have a reasonable doubt as to the honest or 
felonious intent” they will acquit. Bray v. State, 132. 

2. In criminal cases the burden of proof is never on the defendant 
in the sense understood in civil cases. The reasonable doubt ex- 
tends to the entire case, and the presumption of innocence must be 
overcome by the prosecution before a conviction can be had. Perry 
v. State, 473. 


RECEIVER’S ACCOUNTS. 

It is proper that a receiver be allowed to settle his accounts with 
the court whose officer he is. An order directing him to turn over 
property to another does not relieve him from the control of the 
court to compel such settlement. Mabry v. Harrison, 286. 


RECITALS. 
A recital in a decree that a party was represented by an attorney 
at law, does not preclude such party from showing the want of au- 
thority of the attorney. Chapman v. Austin, 133. 


RECOGNIZANCE. 

1. The recognizance in bailable cases of appeal to the Supreme 
Court must name the offense charged in the indictment, or so de. 
scribe it as that it may be identified as being the one alleged. Van- 
wey v. State, 112. 

2. The insufficiency of description of the offense in the recogni- 
zance can be taken advantage of by the sureties in a motion in arrest 
of judgment. Sively v. State, 274. 


RED RIVER MUNICIPALITY. 


The municipality of Red River had no defined limits until 1837, 
though recognized by the consultation of 1835. Lewis v. Ames, 319. 


RENTS. 
DISTRESS WARRANT. 
TENANT AND TENANCY. 
The plaintiff in an action of trespass to try title who recovers is 
entitled to rents upon the premises recovered, including as well the 


‘improvement placed upon the land by the defendant as the land. 
Evetts vy. Tendick, 570. 
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REPEAL. 

1. An act providing for or defining substantially an offense made 
by a previous law, and providing a different punishment, will be 
held to repeal the former act, and not as cumulative. State v. 
Smith, 444. 

2. Such construction is evidently required by the Penal Code, 
which proposes ‘‘to define in plain language every offense against 
the laws of the State, and affix to each offense its appropriate punish- 
ment.”? Jb. 





SALE. 

1. The intent of parties, when clearly ascertained, is of controlling 
force in determining when a sale of chattels has been executed. 
Woods v. Half, 633. 

2. Every sale transfers the property; that is not a sale which 
does not transfer the property in the thing sold. The article sold 
must be susceptible of delivery, and so designated that it can be 
known from all other things. Jd. 


SCHOOL LANDS. 

Where school lands were ordered to be sold under an act of the 
Legislature, (act of November 1, 1866,) and preparatory to sale a 
surveyor was employed to subdivide the lands and make maps, 
sketches, &c., to be paid for out of the interest of the proceeds of such 
sale, and the constitutional convention, June 30, 1868, indefinitely 
postponed the sale of such lands, the surveyor is entitled to recover 
for his services performed, although the lands were not sold. 
Fayette Co. v. Faisin, 585. 





SELLING INTOXICATING LIQUORS. 

Article 2076, Paschal’s Dig., making it a penal offense to sell 
intoxicating liquors in quantities of a quart or more and permitting 
the same to be drank where sold, is still in force, not being repealed 
by the subsequent statutes (Paschal’s Dig., 7708 and 7764) imposing 
a tax on selling liquors and giving to the receipt of the sheriff and 
county treasurer the effect of a license. State v. Perry, 100. 


SELF-DEFENSE. 

1. A party guilty of a misdemeanor and fired on by a policeman 
while avoiding arrest may repel such attack, in self-defense, by return- 
ing the fire; and if in so doing he kill the policeman, such killing 
would not necessarily be unlawful. TZiner v. State, 128. ; 

2. If defendant engaged in a combat, knowing that it might or 
would result in the death or some serious bodily injury which might 
produce the death of his adversary or himself, or by his own 
wrongful act brought about the necessity of taking life, he cannot 
plead that such killing was in his necessary self-defense; but the 
killing will be imputed to the malice expressed or implied by reason 
of the wrongful act which brought it about. Gilleland v. State, 356. 
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SELF-DEFENSE— Continued. 

' 3. Where it is manifest that the attack by the deceased (to repel 
which the killling was done) was occasioned by the wrongful acts of 
' defendant, it is proper for the court to instruct the jury substautially 
that the killing must be in fact in self-+lefense, and not colorably so, 
giving such instructions as would aid the jury in determining the 
reality of the self-defense, Jb, 


SEPARATE PROPERTY. 
WIFE’S SEPARATE PROPERTY, 1, 2, 3. 


SET-OFF. 

On the rendition of a decree of divorce a trustee was appointed 
by the court to sell the homestead and divide the proceeds between 
the parties, taking their receipt therefor. The trustee made sale 
and delivered the half of the proceeds collected to the attorney of 
the wife, they giving their obligation to the trustee to pay over the 
money and take her receipt for same. The attorneys, after deduct- 

ing their fee, tendered the remainder, which was refused. The 

trustee thereupon paid their client the entire amount, and brought 

HT suit against the attorneys: Held, That in defense of such suit the 

° attorneys could not set off their fee in the divorce suit. Mazey v. 
Besser, 506. 





an 


a SHERIFF. 
1. Discussion of the apthority given the sheriff to use force in pre- 
a venting an escape by a prisoner in custody. James v. State, 314. 

2. Costs of boarding and keeping prisoners in jail. Fayette Co. 

v. Faires, 514. 

3. Power of sheriff in preventing the escape of accused convicted 
ty ofafelony. Wright v. State, 645. 
| SPECIAL ISSUES. 
i 1. Special issues should be submitted to the jury where different 
tt 


issues between various parties are to be determined by the verdict. 
Mabry v. Harrison, 286. 

2. The failure to submit an issue made by the pleadings, cannot be 
insisted on as error unless the testimony would have authorized a 
verdict on the issue in favor of the party complaining. J. 

3. The refusal to submit special issues which have already been 
given in the general charge is not error. Jb. 


SPECIFIC PERFORMANCE. 
A bill for specific performance must show the contract, including 
consideration, date, terms, and stipulations. Gaskins v. Peebles, 390. 


STATUTES CONSTRUED. , 
1. An act furthér regulating proceedings in the several courts. 
(Paschal’s Dig., 6827.) Donley v. Bush, 1. 
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STATUTES CONSTRUED— Continued. 

2. Paschal’s Digest, 5706, allowing the discharge of special liens 
out of the general assets of an estate. Mullins v. Yarborough, 14. : 
3. Paschal’s Digest, 7502, act of 1866, regulating proceedings to 

enforce collection of taxes by sale, &c. Morrison v. Loftin, 16. 

4. On the trial of a party indicted under the act of May 17, 1873, 
for theft of animals, it is necessary to prove the value of the prop- 
erty stolen in order to assess the punishment. Lunn y. State, 85. 

5. Paschal’s Digest, 7200, an act to regulate the practice of med- 
icine discussed and construed. State vy. Goldman, 104. 

6. Paschal’s Digest, 6829a, is only declaratory of what has been 
the rule from time immemorial: that when both parties claim 
throngh a common source of title, it is not necessary to trace title 
beyond the common source. Keys vy. Mason, 140. 

7. Paschal’s Digest, 3646, concerning the coutrol by survivor, 
applies as well to the homestead as to other community property. 
Dawson vy. Holt, 174. 

8. Act of 21st March, 1874, styled ‘“‘An act to fix the jurisdiction 
in certain cases.”’? Breen v. Tex. P. R. W. Co., 302. 

9. Paschal’s Digest, 3831, authorizing execution for costs against 
the successful party. Simpson v. Trimble, 310, 

10. Paschal’s Digest, 6044, providing for the outstanding indebted- 
ness of the counties. (Act of July 21, 1870.) San Patricio Co. v. 
McClane, 392. 

11. Paschal’s Digest, 1983, prohibiting district clerks and other 
officers from dealing in jury scrip, is repealed by the act of 30th 
March, 1874, (Gen. Laws, 14th Leg., p. 47,) entitled **An act to pre- 
vent speculations by officers and ex-officers and agents in county, 
city, and town contracts and liabilities.’ State v. Smith, 443. 

12. Paschal’s Digest, 6044; since the act of 21st July, 1870, (Pas- 
chal’s Dig., art. 6044,) concerning county liabilities, providing for 
their registration and payment in order of date, the county treasurer 
is not authorized to pay out money upon the order of the district 
judge upon the treasurer. Colorado Ce. vy. Beethe, 447. 

13. The acts of May 12, 1846, (Paschal’s Dig., art. 5115,) of Febru- 
ary 11, 1860, (Pasehal’s Dig., art. 2508,) and of November 14, 1864, 
on the subjeet of costs of prisoners in jail, are not cumulative, but 
each subsequent statute must be regarded as revising the subject- 
matter of the former one, and as a substitute therefor. Layette 
Co. v. Faires, 514, . 

14. Under the act of November 14, 1864, in force, the action of 
the County Court upon the sheriff’s account for the board and 
guarding of prisoners in jail is conclusive in the absence of alle- 
gations that the County Court had abused its discretion in the mat- 
ter, or that the amount allowed was not sufficient for the support of 
such prisoners. Jb. 

15. The act of August 26, 1856, commonly called the marital- 
rights law, was designed to afford a simple means of administering 
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STATUTES CONSTRUED—Continued. 
community property, and should be liberally construed. Cordier v. 
Cage, 532. 

16. Railroad charters are generally treated as private acts of the 
Legislature, of which courts do not take judicial knowledge. Conley 
v. Columbus Tap R. R. Co., 579. 

17. Act of November 1, 1866,‘authorizing the sale of the public 
school lands. Fayette Co. v. Faisin, 585. 

18, Paschal’s Digest, 6827, allowing partieg in interest to testify. 
Barnhill y. Kirk, 589. 

19. The act of 26th May, 1873, (Gen. Laws, 13th Leg.. p. 99,) 
amending the general incorporation act and repealing the 24th sec- 
tion of same, (Paschal’s Dig., art. 5270,) may be considered a legis- 
lative interpretation of the Constitution, and applying equally to 
cities incorporated by special acts as to those incorporated under 
the general laws. Holmes v. State, 631. 


SPECIAL JUDGE. 


1. The district attorney has power to agree with the defendant 
upon a special judge when the district judge is disqualified from 
trying the case. Davis vy. State, 523. 

2. Until the contingency happen authorizing the selection by the 
parties of a special judge, the appointment of one is void. Jo. 


SWINDLING. 


In an indictment for obtaining money or property on false pre- 
tenses, it is necessary that it be alleged that such representations 
were “‘knowingly’’? made. Maranda v. State, 442. 


SURETIES. 
BAIL BonpD, 1. 
In a suit against a surety upon a note executed for land sold 
at administration sale, the principal in the note being dead, and 
neither his administrator nor heirs being parties, such surety cannot 


set up the invalidity of the sale as defense. Lathrop v. Masterson, 
527. 


SURVEYS. 

1. It was error to instruct the jury that a survey made before 
January, 1854, and not returned to the general land office until 
October, 1860, was void, in the absence of any adverse location of 
such land. Moreland v. Barnhart, 275. 

2. Where a survey was made in a square, and the county map and 
map in the land office show such to be its shape, and the lines so 
called for in the patent are of equal length, bnt the course of one of 
the lines is **S. 85° E.”’ instead of “*S. 56° E:’’ Held, That the 
error was corrected on the face of the patent, and that the excess 
caused by the extension of the two lines affected by the mistake in 


the course was not appropriated by the patent. Barnard y. Good, 
638. 





TAXES. 
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1. A petition to enjoin the collection of a tax because of unlawful 
and excessive assessment should show that the petitioner had used 
every mode provided by the law for his relief, and should allege 
readiness to pay the tax admitted to be due. Rio Grande R. R. Co. 
v. Scanlan, 649. 

2. It is proper to render judgment for ten per cent. damages on the 
dissolution of an injunction restraining the collection of a tax. Jb. 









TAX SALE. . 









TENANT—TENANCY. 






THEFT. 





1. The law of 1866 (Paschal’s Dig., art. 7502) required the assessor 
to return to the County Court a descriptive list of delinquent tax- 
payers, and to obtain a decree of the County Court condemning the 
land to be sold, describing the land in such way as to enable any 
one interested to ascertain by inspection of such decree what land 
was to be sold, with name of apparent owner, and full direction to 
the assessor in making the sale. Morrison v. Loftin, 16. 

2. See an order condemning lands for sale for taxes, held insuffi- 
eient. Jd. 


3. Morrison v. Loftin, supra, approved. Morrison v. Chandler, 24. 


1. It is error to instruct the jury, in trespass to try title, where 
the plaintiff replies the tenancy of the defendant to the plea of 
limitation, that the relation of landlord and tenant can only be 
established by a written or parol contract, and that if parol, the 
duration of such relation terminates in twelve months from its date. 
The entry upon lands under or by consent of the legal owner or of 
one of several tenants in common is, as to such entry, a tenancy, 
and cannot be repudiated by the tenant in a suit by the holder of 
the title under which such entry was made, unless such tenancy has 
been terminated by some express disclaimer brought home to the 
landlord, so as to put in operation the statutes of limitation. Word 
v. Drouthett, 365. 

2. A sub-tenant is not liable upon the covenants contained in the 
contract of lease between the landlord and the tenant under whom 
the sub-tenancy exists; otherwise in case of an assignment of the 
lease. Harvey v. McGrew, 412. 


BURGLARY, 1. 

1. The declarations of a party after the commission of an offense, 
or after he is found with the property in possession, are not evidence 
in his favor. Powell v. State, 63. 

2. In an indictment for theft of four hogs it is sufficient to describe 
the property stolen as ‘‘ four certain hogs ;”’ the identity of the hogs 
as the animals stolen is a question of evidence. Lunn v. State, 85. 

3. On the trial of a party indicted under the act of May 17, 1873. 
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THEFT— Continued. 
for theft of animals, it is necessary to prove the value of the prop- 
erty stolen in order to assess the punishment. Jb. 

4. A servant hired to wash clothes for one day and to iron clothes 
on the next, from the nature of the employment, was a domestic sf 
servant, and when on trial for theft from the house in which she was 
so employed, it was error to refuse an instruction asked as to the 
mitigation of punishment in favor of a domestic. Coleman vy. 
State, 109. 

5. There must be evidence of actual taking or conversion of the 
stolen property to support a verdict of guilty of theft ; and see facts 
held insufficient to prove such taking. Martin v. State, 172. 

6. The return of stolen property upon threat of prosecution is not 
a voluntary return such as to reduce the punishment. Owen vy. 
State, 248. 

7. Possession of stolen property, to raise the presumption of guilt, 
must be recent; and such possession cannot be inferred from testi- 
mony showing that the accused, in 1874, had possession of and pub- 
licly used a mule which had escaped or had been stolen from its 
owner in 1872. Beck v. State, 430. 

8. Where the testimony showed that the accused had bought the 
animal from one in the neighborhood, and had paid for it, and had 
used it publicly for several months before claimed by the owner, 
the alteration of the brand by the accused cannot be regarded as 
referable only to guilt of theft; such act may be referable toa desire 
to retain the property and to destroy the effect of the brand as 
evidence. Jb. 

9. When the recent possession by the accused of the cattle stolen 
was relied on as proof of guilt, and the testimony showed that the 
cattle were butchered by the accused at a public pen, and the hides, 
heads, and other evidence of their identity left exposed for a week 
or two: Held, That the testimony was inconsistent with the guilt of 
the accused. Wafford v. State, 439. 

10. Ifa person has taken actual control and is in full possession 
of a horse, so as to be responsible to the true owner for the disposi- 
tion of it, and the horse is taken out of his possession by one having } 
no right or authority, it is a trespass against the temporary possessor, 
and if taken with intent to steal, the indictment may allege the horse 
to he the property of the person from whose possession it was taken. 
Blackburn v. State, 457. 

11. Evidence that the accused once rode for several days an 
estray horse in the neighborhood of its range is not proof of a feloni- 
ous taking. Jb. 

12. A charge to the jury requiring that ‘“‘the proof should show 
that the defendant did take the animal, (alleged to have been stolen,) 
thereby depriving the owner of its value,”’ sufficiently instructs the 
jury that the taking must have been ‘‘ with intent to deprive the 
owner of its value.”” Keef vy. State, 582. 
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13. A charge of the court enumerating the principal circumstances 
in evidence relied on as proof of recent possession of the property 
stolen, and instructing the jury ‘‘ that the law raises from them, if 
unexplained, the presumption of guilt,” is error, for which a new 
trial should have been granted. McCoy vy. State, 616. 

14. Declarations of the accused as to the character of his posses- 
sion of property, for theft of which he is on trial, are not admissible 
in defense, unless such possession and acts of ownership, at the time 
of such declarations, are proven by other testimony than by the 
declarations so offered. Cameron y. State, 652. 

THREATS. 

1. There is no such crime as making threats, and a recognizance 
to answer such offense isa nullity. Sively v. State, 274. 

2. Where there is evidence of mutual threats by the deceased and 
accused, and ill-feeling, and that the accused started to hunt the 
deceased with the avowed purpose of using violence upon him un- 
less he should take back a charge made by him against defendant, 
and that a collision ensued when both were seeking each other, i¢ is 
not error to refuse to instruct the jury that the accused had the 
right to seek a peaceable interview with the deceased to demand a 

retraction of the charge. The conditional nature of the threats will 








not protect defendant from the consequences of his deliberate act. 
Gilleland vy. State, 356. 


TRESPASS TO TRY TITLE. 

1. It isa rule, old as the action of trespass to try title, that when 
the parties claim under a common source of title, it is not necessary 
to trace the title further back than the common source. The act of 
September, 1871, is only declaratory of what has been the rule from 
time immemorial. Keys v. Mason, 140. 

2. It is not necessary that plaintiff allege that both claim under a 
common source to entitle him to prove that fact. It is only necessary 
to allege title and trespass by defendant, with an indorsement on the 
petition that ** the action is brought as well to try title as for dam- 
ages.”’ Jb. 

3. See discussion of the action of trespass to try title, and of the 
title to be proved by plaintiff. Jd. 

4, Where the petition is in trespass to try title,and defense is 
made that the plaintiff’s title is but a mortgage upon the land, and 
no alternative prayer is made by plaintiff for foreclosure, upon a 
verdict sustaining the defense, a decree foreclosing the mortgage 
cannot be rendered. Moreland vy. Barnhart, 275. 

5. A second suit in trespass to try title can be brought as well 
where the defense interposed in the first suit was the statutes of lim- 
itation as in other cases. Word vy. Drouthett, 365. ‘ 

6. If the defense in trespass to try title be such that it can be 
given in evidence under the plea of not guilty, the nature and effect 
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TRESPASS TO TRY TITLE— Continued. 


of the defense cannot be changed by presenting it in a plea in recon- 
vention, nor will a judgment in such case upon such plea, quieting 
the title of defendant, bar a second suit. Jb. 

7. By appeal secured to the plaintiff in his second suit in tres- 
pass to try title is meant the right to have the action of the court 
revised by the appellate court, whether by appeal or by writ of 
error. Magee v. Chadoin, 488. 

8. A suit involving the trial and determination of the conflicting 
titles of the parties to land is such an action as authorizes the bring- 
ing of a second suit by the plaintiff. Jb. 

9. The party first invoking the action of the court upon the con- 
troversy, as against the adverse party, is the plaintiff, and he alone 
is authorized to bring a second suit in trespass to try title. Jb. 

10. Where the leading object of an action is to recover land, the 
additional allegation of the adverse claim being a cloud upon plain- 
tiff’s title will not change the character of the action from trespass 
to try title. Shepard v. Cummins, 502. 

11. The plaintiff in an action of trespass to try title who recovers, 
is entitled to rents upon the premises recovered, including as well 
the improvement placed upon the land by the defendant as the 
land. Evetts v. Tendick, 570. 


TRUST AND TRUSTEES. 





1. In suit against a trustee for discovery and the enforcement of 
a trust, judgment by default cannot be rendered for a sum certain 
in favor of one of the creditors, in whose favor the trust was made, 
without answer and other necessary parties. Z’homas v. Walsh, 160. 

2. Creditors secured by trust deed signed and duly acknowledged 
by the husband and wife upon the homestead, after the death of 
both the grantors and the majority of their children, cannot enforce 
the lien, even though the premises have been abandoned as home- 
stead. Reeves v. Petty, 249. 

3. That a deed absolute on its face may be shown by parol to be 
intended as a trust has often been decided by this court. The trust 
must be shown with clearness and certainty. Moreland v. Barn- 
hart, 275. 

4, The trustee being ordered to pay over the proceeds of sale to 
the parties, nothing else than actual payment could satisfy the order 
of the court. The payment to the attorneys, as in this case, was 
not intended to be such payment, and therefore the funds in the 
hands of the attorneys was not the property of their client. Mazey 
v. Besser, 506. 

5. Parol evidence is admissible to correct mistakes in written in- 
struments so as to conform them to the intention of the parties; and 
the doctrine of trusts, as applicable to deeds obtained by fraud or 
without consideration, is fully recognized by repeated decisions of 
the court. Hughes v. Delaney, 529. 
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VARIANCE. 

1. In a suit for damages for killing animals the verdict will not be 
set aside on account of variance between the description of the prop- 
erty in the pleadings and that given by the witnesses on the trial, if 
the description is such as reasonably should have satisfied the jury 
that the property described in the petition was the same attempted 
to be described by the witnesses. Z'hompson v. Dunn, 88. 

2. In an action by partners it is error to charge the jury that if 
the goods seized were the property of plaintiffs or of one of them, 
the defendants are responsible. Longcope v. Bruce, 434. 

3. This court will not consider the word “freedman,”’ following 
the name of the deceased in the indictment, as forming part of the 
name of deceased, when the question was not raised below, and 
where the same addition follows the name of the accused. Perry v. 
State, 473. 


VENDOR’S LIEN. 

FIXTURES, 2. 

1. A vendor’s lien upon the homestead, in the administration of 
an estate, cannot be discharged out of the general assets of the es- 
tate without an order of court. Mullins v. Yarborough, 14. 

2. In a suit on a note given for a sum certain, with no stipulation 
as to interest or the character of money in which it was payable, it 
was alleged that the note was given for the purchase-money of a 
tract of land on which the enforcement of a vendor’s lien was 
claimed, and that ‘it was the understanding and agreement” that 
the note was to be paid in gold or silver coin and was to draw ten 
per cent. interest. On appeal from a judgment for gold with ten 
per cent. interest and enforcing the lien, there being no statement 
of facts and no action below shown on a demurrer to the petition : 
Held, That there was no error in the judgment below, because, Ist, 
‘Though the pleading was defective in the allegations relating to the 
parol agreement to pay coin and interest, in the absence of a state- 
ment of facts the court will presume that evidence was admitted to 
aid the allegations. 2d. There being no ruling on defendant’s de- 
murrer, it must be considered as waived. 3d. The petition does not 
allege that the promise to pay coin was contemporaneous with the 
execution of the note, nor negative the fact that there was consid- 
eration to support the promise; and without a statement of facts, or 
exceptions taken in time in some form, this court will presume that 
the proper evidence was before the court to sustain the judgment. 
Orrill y. Talbott, 192. 


VENUE. 

1. The gist of the offense of unlawfully killing an estray is the 
unlawful disposition of the estray, and the venue should be laid 
where such disposition was made of the estray, not where it was 
estrayed, Brogden y. State, 103. 
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VENUE—Continued. 

2. The act of 21st March, 1874, is operative, and is the law of the 
State as to venue in such cases. Breen v. Tex. P. R. W. Co., 302. 

3. That ‘‘the presiding judge had heretofore, as counsel, given 
an opinion in regard to the validity of the title to the land in con- 
troversy ’’ is not equivalent to ‘‘ where he shall have been of coun- 
sel in the case,”’ (Const. of 1869, art. V, sec. 11,) and is not a ground 
of disqualification, and an order for change of venue for such reason 
is not legal, and when objected to is a cause of reversal. Jailroad 
v. Ryan, 426. 

4. Where cattle stolen were last seen near the county line, and 
the evidence of their appropriation was their being found in an ad- 
joining county, on proof of the theft, the jury could presume that 
the cattle were taken from the county where last seen. Wafford v. 
State, 439. 


INDEX. 





VERDICT. 

1. Where the pleadings show a claim by plaintiff for specific arti- 
eles and damages for their conversion and a cross bill by defendant 
claiming the same and praying that the title to certain lands and 
judgment be divested out of plaintiff and vested in defendant, a gen- 
eral verdict ‘‘for the defendant ”’ is not sufficient as a basis of a de- 
eree in favor of the defendant upon the cross bill. Anderson v. 
Webb, 147. ¢ 

2. Resort may be had to the pleadings to determine the date from 
which interest found in the verdict for plaintiff shall be computed. 
When such fact can be so ascertained a verdict for a sum certain and 
interest is not void for uncertainty. Griffin v. Chadwick, 406. 

3. In a suit against a sheriff and an execution creditor for seizure 
of goods in which issue is taken between the sheriff and the execu- 
tion creditor, who had given an indemnity bond, a general verdict 
for plaintiff will not authorize a judgment over in favor of the sheriff 
against the plaintiff in execution. Longcope v. Bruce, 434. 

4. The code (Paschal’s Dig., art., 3091) expressly requires, when 
a special plea is submitted to them, that the jury must say in their 
verdict that the matters alleged in such plea are true or untrue. 
Deaton v. State, 446. 

5. A general verdict for plaintiff against two defendants does not 
authorize the entry of judgment against but one of the defendants. 
Wilkinson v. Thulemeyer, 470. 

6. A verdict for murder in the first degree is not vitiated by its 
containing a clause fixing the penalty of death. Perry v. State, 473. 

7. A verdict on special issues must contain facts sufficient to sup- 
port a judgment. Mussina v. Shepherd, 623. 








WARRANTY. 
1. Where a deed assumes to convey the land and not merely the 
title (such as it is) that the vendor has in it, and there is a general 
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WARRANT Y—Countinued. 
warranty, the deed not only imports a bona fide conveyance in ret- 
erence to the subject of the sale and purchase designed thereby to 


be vested in the purchaser, but it will carry any after-purchased right 
or title that may be acquired by the vendor. Harrison vy. Boring, 
255. 

2. Damages on breach of warranty are ordinarily the purchase- 
money and interest which may be shown by other evidence than the 
recitals in the deed ; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. Green v. Mathews, 400. 

3. The general covenant of warranty is not broken by a deficit in 
the quantity of acres named in the deed, although the land may have 
been sold by the acre. Warranty applies to the title, not to the quan- 
tity of the land. Daughtrey v. Knolle, 450. 

4. For such deficit, if not provided for by an express warranty of 
quantity, an action would only lie in case of actual misrepresenta- 
tion as to quantity, acted upon by the vendee. The specific acts of 
fraud or misrepresentation must be alleged and proved in an action 
to recover for such deficiency. Jb. 

5. See a deed held to convey a tract of land in gross. Ib. 


WIFE’S SEPARATE PROPERTY. 

e 1. The wife’s separate property is only liable for such things as 
are necessaries furnished the wife, or on her authority, for the ben- 
efit of her separate estate, and which are reasonable and proper. 
Harris vy. Williams, 124. 

2. Where the husband has no separate estate, and there is no com- 
munity property, and the wife rents a house for the use of herself 
and family, such rent is a charge upon her separate estate if the sum 
be reasonable in amount Jb. 

3. Without special exception, the absence of the averment that 
the charge is reasonable in the petition will not be noticed. Jd. 

4. The statute regulating marital rights and prescribing in what 
cases the wife’s separate estate may be bound will control the crea- 
tion of a mechanic’s lien on her estate. Her estate cannot be made 
liable for improvements thereon not authorized by her. Warren v. 
Smith, 245. 

5. In an injunction suit brought by a wife joined by her husband 
to enjoin the sale of lands, her separate property, to satisfy a judg- 
ment against the husband, and which suit is abandoned by plaintiff, 
it is error to render judgment against the wife and her sureties on 
the injunction bond for the entire amount of the judgment and ten 
per cent. damages. Griffin v. Chadwick, 409. 








WILL. 
1. A devise by will of land which had before been conveyed by 
deed of gift properly authenticated for record, executed by the 
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WILL—Continued. ? 


testator to the devisee, creates no presumption that the deed of gift 
had never been delivered, or that it was not considered a valid in- 
strument by the parties. Lewis v. Ames, 319. 

2. The action of a County Court in granting letters of administra- 
tion upon an estate in 1845, and directing partition without notice 
to parties interested in a will which had been probated and was on 
file in the same court, and which was made by the decedent and 
disposed of the estate, cannot affect the rights of the legatees under 
the will. Jb. 


WITNESS. 

NEw TRIAL, 1. 

1. In impeaching a witness by proving his bad character for truth 
and veracity, such character must be notorious in his neighborhood ; 
and while the proof may be made by one witness, still in weighing 
the evidence the production of but one witness would not ordinarily 
be satisfactory. Wafford v. State, 439. : 

2. It is not error to instruct the jury, where one jointly indicted 
was allowed to testify in behalf of the State, ‘to give the evidence 
such credit as they believed it entitled to, and that the presumption 
was that all the witnesses testified correctly.”’ Morgan v. State, 511. 

3. A defendant cannot object to the testimony of one jointly in- 
dicted as incompetent after the district attorney has dismissed the 
indictment as to the witness offered. Jb. 

4. The prohibition against the husband and wife testifying against 
each other (Paschal’s Dig., 3113) does not extend to parties unlaw- 
fully living together, recognizing each other as husband and wife. 
Mann vy. State, 642. 

5. It is within the discretion of the District Court to allow direct 
questions to a witness who shows an unwillingness to testify. Jo. 


WRIT OF ERROR. 

PRACTICE IN SUPREME COURT. 

1. Upgn the filing of a petition and error bond it is the duty of the 
clerk to issue citation in error, even if directed otherwise by the 
plaintiff in error. 

2. A defendant in error cannot, after the day for calling the as- 
signment to which the case belongs, accept service of citation in 
error, and bring up the record and ask an affirmance. 























